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OBSERVATION 


Central Administrative Tribunals Act, 1985—Section 14 (2) —Fetitioner 
employee of respondent society whether holds a civil post under the Union 
and can invoke the jurisdiction of Tribunal against bis termination from ser- 
vice—(No)—Result—Record of the petition retransmitted to Delhi High Court. 


OBSERVED BY 


Mr. K. Madhava Reddy and 
Mr. Kaushal Kumar 
Hon’bie Members, Central Administrative Tribunal (Delhi). 


IN 


Regn. No. T-1195/85, decided on 4th April 1986, in the case of Shri Ram Sugarath 
Rai, Petitioner v. Indian Council of Agricultural Research and another, Respondents, 


IMPORTANT POINT 


Central Administrative Tribunal has no jurisdiction to entertain the grievance of an 
employee of a society unless notification envisaged under section 14 (2) is issued. 


TEXT 


K. Madhava Reddy, 
The petitioner herein, a watchman emp- 
loyee of Indian Agricultural Research. 
Institute, New Delhi, seeks a writ of cer- 
tiorari to quash the order of termination 
of his services vide order No. 13. 99/84-P- 
II dated 17th May, 1984, issued by the 
Joint Director (Admn), Indian Agricul- 
tural Research Institute, New Delhi, in 
pursuance of Sub-Rule (1) of Rule 5 of 
the Central Civil Services (Temporary 
Service) Rules, 1965. 

2. Indian Agricultural Research In- 
stitute is managed by a Society Registered 
under the Societies Registration Act. The 
petitioner is an employee of that institute 
which is not a civil post under the Union. 
This Tribunal has no jurisdiction to en- 
tertain the grievance of an employee of a 


Chairman-— . 


Society or such an institution unless Not- 
ification envisaged by sub-section (2) of 
Section 14 of the Administrative Tribunals 
Act is issued : Until then the High Court 
continues to have jurisdiction to hear and 
dispose off his writ petition No. 199] 
of 1985 and that Writ Petition does not 
stand transferred to this Tribunal under 
Section 29 of the Act. As this Tribunal 
has no jurisdiction to entertain the grie- 
vance of the petitioner at this juncture, 
the records of the cases be retransmitted 
to the Delhi High Court Registry. Par- 
ties to appear before the Registrar of the 


High Court on 24-4-1986 for further 
orders as to posting. 


Petition transferred to High Court, 
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A,P.Sen ~> a" 
Judge 
. | Supreme Court of India 
OBSERVATION 


Ad hoc appoiniment—Govt. issue circular for regularisatiop of services— 
Services—of petitioners terminated on expiry of term on basis of embezzle- 
ment —In the instant case allegations of serious misconduct against the petiti- 
oners and also the adverse entries-in the service records of these petitioners 


were taken into consideration without giving them any opportunity of hearing 
and without following the procedure provided in Article 311 (2) of the Cons- 


titution of India—Orders terminating the services of the petitioners appe- 
liants on the ground that “the posts are no longer required” are made by way 
of punishment——Held on fz cts termination was by way of punishment and or- 
ders were illegal for non-compliance of Art, 311 (2) of Constitution of India. 


OBSERVED BY 


Mr. A. P. Sen and Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India 
IN 


Civil Appeals Nos. 230 and 231 of 1982, decided on 7-5-1986 in the case of Jarnail 
Singh and others, Appellants v. State of Punjab and others, Respondents. 


EXT 


Report No. 02, p. 01 


Ray, J.:—These appeals on special Rs. 140-6-170/8-210/10-300 up to 28-2- 
Leave are against the judgement and 1977 or upto the date till the regular 
orders passed by a Division Bench of the candidates are recommended by the 


High Court of Punjab and Haryana dis- 
missing sumarily the writ applications 


being Civil writs Nos. 476 and 484 of 
1981 filed by the appellants on the 


ground that the orders terminating servi- 
ces Of the petitioner did not attach any 
stigma to the service career of any of the 
appellants-petitioners, but they are made 


in terms of employment. 
2. The appellants were appointed 


on ad hoc basis as surveyors on various 
dates between December 1976 to Novem- 
ber 1977 through Employment Exchange. 
The terms of the order of appointment 


are quoted herein below : — 
“The following officials are hereby 


appointed as Surveyors in the grade of 


Board, whichever is less on ad hoc basis 
and are posted under the officers men- 


tioned against their names. 
Their services can be dispensed with 


any time without any notice or reason. 
These candidates will have to produce 
their concerned certificate to the concer- 
ned officers before the submission of the 
joining report.” 

. The Government of Punjab in 
order to regularise the services of all the 
ad hoc employees who had completed 
the minimum period of one year’s service 
on September, 1980 issued a Circular 


(Annexure ‘B’) to the effect that the ser- 
vices of the ad hoc employees shall be 


regularised on certain conditions men- 


tk 
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tioned therein. On being directed by 
respondents Nos. 3 and 4 the petitioner 
submitted the requisite documents to the 
authorities concerned for regularisation 
of their services. The service of the peti- 
tioners was, however, terminated with 
effect from 31-1-81 by the order of the 
Chief Conservator of Soils, Punjab, 
Chandigarh, respondent No. 2. 

4. The crucial question requires to 
be decided in the instant appeals is whe- 
ther the impugned order of termination 
of services of the petitioner can be deem- 
ed to be an innocuous order of termina- 
tion simpliciter according to the terms 
and conditions of the services without 
attaching any stigma to any of the petiti- 
oners or it is one in substance and in 
fact an order of termination by way of 
punishment based on misconduct and 
made in violation of the procedure pres- 
cribed by Article 311 (2) of the Constitu- 
tion of India. In other words when 
the order of termination is challenged as 
casting stigma on the service career, the 
Court can lift the veilin order to find 
out the real basis of the impugned order 
even thoug) on the face of it the order 
in question appears to be innocuous. 

5. Inorder to decide this issue, it 
is necessary to consider firstly the terms 
and conditions of appointment. The 
appointments of the petitioners are pure- 
ly temporary and they have been appoin- 
ted on ad hoc basis “up to a certain date 
or up to date till the regular candidates 
are recommended by the Board, which 
ever. 1s later.” It was also provided 
therein that their services can be dispon- 
sed with any time without any notice or 
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reason. The petitioners undoubtedly 
worked as Surveyors since the date of 
their appointment which in some cases 
(is) in December 1976 and in some cases 
on different dates between November, 
1977 till 3lst of January, 198! when 
their services were terminated. In the 
order of termination it has been stated 
that ‘“‘services of the employees are ter- 
minated with effect from 31-1-81 beca- 
use these posts are no longer required”. 
This order was made by the Chief Con- 
servator of Soils, Punjab, respondent 
NO. 2. 

6. An affidavit has been sworn by 
Ashok Kumar, the petitioner No. 2, on 
18th March 1981 along with an applica- 
tion for stay. In paragraph 3 of the 
said affidavit it has been specifically sta- 
ted :— 

‘(a) That the petitioner No. | was 
accused of a shortage of Rs. 7317.50, 
vide communication No. 1965 dated 12- 
11-1979 received from Assistant Soil 
Conservation Officer, Budlada, District 
Bhatinda. 

(b) That the deponent who is _peti- 
tioner No. 2 was also accused of short- 
fall and a First Information Report da- 
ted 20-8-1980 (No. 2715) has been lodg- 
ed against him with Police Station Nahi- 
wala (District Bhatinda) in respect of the 
same. 

(c). That Darshan Singh, the petiti- 
oner No. 6, was accused of shortages, 
Vide communication No. 1035] dated 
3-10-1980 received from the Conservator 
of Soils, Ferozepur. 

(d) That Satnam Raj, petitioner No. 
8 was also accused of misappropri- 
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ations vide communication No. 10360 
dt. 3-10-1980. 

(ec) That Ramesh Singh, petitioner 
No. 12 was accused of shortages to the 
tune of Rs. 14,000/- and was informed 
accordingly by the respondents. 

(f) That similar allegations were 
made against the remaining petitioners 
and they were branded as incompetent 
and unfit for Government service. Ad- 
verse entries were also made in the 
Annual Reports. 

7. In paragraph 4 of the said affida- 
vit it has been further averred that the 
above facts are true and correct to the 
knowledge of the deponeni. It has also 
been stated that the petitioners had 
prayed in the High Court tosummon and 
scrutinize the official records which 
would have clearly indicated that the 
impugned orders of termination were 


based by way of punishment and cast 


stigma on the petitioners. 

8. In the counter-affidavit sworn 
be C.M. Sethi, Chief Conservator of 
Soils, Punjab, Chardigarh on behalf of 
respondents No. | to 7 on April 4, 1981 
the statements in paragraphs 3, 4 and 5 
of the said affidavit have not at all 
been controverted. In paragraph 4 of the 
said affidavit it has been stated that an- 
nual/half yearly confidential reports were 
written on the work and conduct of all 
ad hoc employees including the petitioner 
in the department. It is not correct to 
say that they learnt of their adverse 
reports from the return filed in the High 
Court for the first time. 

9, An additional affidavit verified 
by C. M. Sethi, Chief Conservator of 
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Soils, respondent no. 2 on January 15, 
1982 was filed. It has been stated in 
paragraphs 3,4 and 5 of the said affi- 
davit :— 

“The claim of the petitioner that 
their record is satisfactory and they 
have been performing their 
duties efficiently was denied in 
connection with their claim for regu- 
lar appointment only and it was stated 
strictly in connection with their claim 
for regular appointment that some of 
them have adverse record and there 
are shortages/embezzlements and _ that 
the Departmental Selection Committee 
constituted by the Government did not 
recommend them as fit for regular 
appointment, in view of which they 
cannot be made regular. The petitioners 
are quoting that the information as a 
ground for termination of their services, 


-out of context, which is not correct and 


is denied. 

The services of the petitioners were 
terminated on the expiry of existing term 
of ad hoc appointment and not for the 
reason due to which they were found to 
be not fit for regular appointment by 
the Departmental Selection Committee. 


According to the reports of the Field 
Officers the petitioners Sarvshri Natha 
Singh, Balbir Singh, Ram Chand, 
Darshan Singh, ODalbir Singh, Sat Pal, 
Nirmal Singh and Satnam Raj who had 
earned adverse reports during the years 
1979-80 and up to 9/80 were duly conve- 
yed the adverse entries. It is, therefore, 
denied that the adverse entries were not 
conveyed to them.” 


) 
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10. An additional affidavit on be- 
half of the appellants has been sworn by 
Swinder Singh, one of the appellants on 
8-8-84. In paragraph 4 of the said affida- 
vit it had been averred that the follow- 
ing appellants were not communicated 
any adverse report: - 

(i) Jarnail Singh, Appellant 
1 in Civil Appeal No. 230/82. 

(ii) Ashok Kumar, Appellant No. 
2 in Civil Appeal No. 230/82. 

(iii) ~Tajender Singh, Appellant 
No. 2 in Civil Appeal No. 231/82. 

(iv) Nachhattar Singh, Appellant 
No. 4 in Civil Appeal No. 231/82. 
: (v) Bagga Singh, Appellant No. 
7 in Civil Appeal No. 230/82. 
(vi) Ramesh Singh, Appellant No. 


No. 
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12 in Civil Appeal No. 230/82. 

(vii) Bura Singh, Appellant No. 
5 in Civil Appeal No. 231/82. 

(viii) Joginder Singh, Appellant 
No. 7 in Civil Appeal No. 231/82. 

11. It has been stated in para- 
graph 5 :— 

“That the above names of the Appe- 
llants who were not communicated any 
adverse reports are given in view of the 
fact that the Respondent State has main- 
tained that Appellants were Communi- 
cated adverse reports in accordance with 
the Rules and they were not confirmed 
in view of these adverse entries in the 
Confidential Rolls of the Appellants.”’ 


12. It has been stated in paragraph 


6 of the said affidavit :— 


Date of communication 
of the report 


29/30-1-81 
December 1980 
24-1-1981 
December 1980 
December 1980 
December 1980 
December 1980 
December 1980 
End of January’ 81 
December 1980 


(issued on 3-11-80) 


December 1980 


Name of the Date of 
Appellant Report 

1. Roop Chand 29-1-81 

2. Nathha Singh 6-10-80 

3. Dalbir Singh not known 
4. Darshan Singh 30-10-80 

5. Satnam Raj 25-10-80 

6. Nirmal Singh not known 
7. Balbir Singh not known 
8. Ram Chand Siv not known 
9. Savinder Singh 28-10-80 
10. Sakttar Singh 25-10-80 
11. Partap Singh 27-10-80 

- (issued on 3-11-80) 

12. Sat Pal 25-10-80 


13. Tarsem Lal 24-12-80 


2-1-1981 


(issued on 2-1-81) 


End of January’ 81, 
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-. “That, it is however admitted, that 
the following appellants were actually 
communicated adverse reports, as late 
and closer to their date of termination 
of their services, as is indicated in the 
table below : — 


13. [t has been stated in paragraph 
7 of the said affidavit :— 


“That the following persons who 
were recruited around the same time and 
were taken in service also earned adverse 
reports and faced charges of embezzle- 
ment, but have been retained and regu- 
larised in service in preference to the 
Appellants: - 


(1) Gurbux Singh s/o Sohan Singh 

(2) Mithoo Ram s/o Muleand Lal 

(3) Gurcharan Singh s/o Hazara Singh 
(4) Tulsa Singh s/o Surject Singh , 
(5) Vinay Kumar Sawhney 

(6) Kabul Singh s/o Tara Singh 

(7) Daulat Ram s/o Gala Ram 

(8) Chander Prakash s/o Sunder Lal 
(9) Nirmal Singh s/o Sohan Singh 

(10) Gurbux Singh s/o Geja Singh 

(11) Jaswant Singh s/o Chanchal Singh 
(12) Ganda Singh s/o Hardit Singh 

(13) Boota Singh s/o Anokh Singh 

(14) Manmohan Sood s/o Arjun Singh 


14. It has been stated in paragraph 
8 of the said affidavit : — 


“That there were other persons who 
were recruited later than the Appellants 
but continued to remain in service to the 
detriment of the Constitutional rights of 
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‘the Appellants.” 


15. It has been stated in peas 
10 of the said affidavit :— 


“That the respondent State framed 
false cases of embezzlement against some 
of the appellants and till to date no pro- 
ceedings have been taken, nor any inqui- 
ries instituted against, in regard to those 
cases.”’ 


16. It has been stated in paragraph 
13 of the said affidavit :-— 


‘That the Screening Committee was 
presided over by the Chief Conservator 
of Soils, Punjab, Chandigarh Shri C.M. 
Sethi, under whose administrative con- 
trol the Appellants’ Confidential Record 
was written, and who has filed the Coun- 
ter-Affidavit on behalf of the Respon- 
dents before this Hon’ble Court.” 


17. In the affidavit verified by 
Pritam Singh, Chief Conservator of 
Soils, Punjab, Chandigarh on 22nd 
November 1984, it has been stated in 
paragraph 4 that :— 


“It is wrong that there were adverse 
remarks against Sarvshri Jarnail Singh 
Romesh Singh and Bura Singh which 
were required to be communicated to 
them. In respect of others there were 
adverse remarks which were communica- 
ted through letter mentioned below : 


(1) Sh. Ashok Kumar :~— Accor- 
ding to the record available adverse rema- 
rks were conveyed by the Conservator of 
Soils, Ferozepur to the Divisional Soils 
conservation Officer, Bhatinda vide letter 
No, 11427 dated 28-10-80 for its further 


~~] 
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communication to the official concerned. 

aidhn bejinder, Singh. Adverse 
remarks were conveyed by the Conser- 
vator of Soils, Ferozepur to the Divisio- 
nil Soil Conservation Officer, Bhatinda 
vide No. 11429 dated 27-10-80 for 
further communication to the official 
concerned. 

(3) Nachhatar Singh 
remarks were conveyed by the Conser- 
vator of Soils, Ferozepur to the Divisi- 
onal Soil Conservation Officer, Bhati- 
nda, vide No. 10355 dated 3-10-80 for 
further communication to the offcial 
concerned. 

(4) Joginder Singh :— Adverse 
remarks were conveyed by the Conserva- 
tor of Soils, Ferozepur to the Divisional 
Soil Conservation Officers, Bhotinda vide 
No. 11813 dated 4-11-30 for further 
communication to the official concerned. 

(5) Bagga Singh :— Communication 
reference is not available on record. 


-— Adverse 


The services of th: petitioner were 
terminated on the expiry of existing term 
of ad hoc appointment and not for the 
reason due to which they were found to 
be not fit for regular appointment by the 
Departmental Selection Committee.”’ 


18. It has further been stated in 
paragraphs 6 and 7 of the said affidavit. 

“That the adverse entries of the 
period varying from 10/80 to 1/81 have 
been communicated to them in Decem- 
ber, 1980, January, 1981. As this period 
is nearer to their date of termination of 
Services so they were to be communica- 
ted these remarks at that time only, 
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It is incorrect to the extent that the per- 
sons named below earned adverse rema- 
rks and had charges of shortages/embez- 
zlement. 
(i) Mithu Ram s/o Mukan Lal 
(ii) Gurcharan Singh s/o Hazara 
Singh 
(iii) Kabul Singh s/o Tara Singh 
(iv) Daulat Ram s/o Gala Ram 
(v) Chander Parkash s/o Sunder 
Lal 
(vi) Gurbux singh s/o Geja Singh 
(vii) Jaswant Singh s/o Chanchal 
Singh 
(viii) Ganda Singh s/o Hardit Singh 
(xi) Boota Singh s/o Anokh Singh 
(x) Manmohan Sood s/o Arjun 
Singh 


However, inthe case of remaining 
persons namely Sarvshri (i) Gurbux 
Singh, s/o Sohan Singh, (ii) Tulsa Singh 
s/o Surjit Singh, (iii) Nirmal Singh s/o 
Sohan Singh, (iv) Vinay Kumar s/o Shri 
Ram, there were adverse remarks against 
these persons and the Departmental 
Selection Committee examined their 
record of service and found them fit for 
regular appointment. The Departmenta! 
Selection Committee was fully com- 
petent to select or reject any of the can- 
didates for regular appointment in acco- 
rdance with the Government instruc- 
tions on the subject.” 


19. It has also been stated in para- 
graph 8 of the said affidavit that the 
Departmental Selection Committee in 
accordance with the Government instruc- 
tions as contained in Government Notifi- 
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cation dated 28-10-1980 considered the 
cases Of all eligible person including the 
appellants and the persons cited in the 
list for appointment on regular basis 
and the appellants were not found fit 
for appointment on regular basis by the 
Committee. Thus the appellants were 
afforded full opportunity to compete 


and as such no constitutional right of 
the appellants was infringed. 


20. It thus appears on a considera- 
tion of the averments made in the affida- 
vits verified on behalf of the petitioners 
as wellas on behalf of the respondents 
that the impugned order of termination 
of service ofthe petitioners had been 


made on the ground that there. were ad- 
verse remarks in the service records of 


the petitioners as well as there were 
serious allegations of embezzlement of 


funds against some of the petitioners. It. 


is quite clear that on consideration of all 
these adverse entries in the service reco- 
rd as wellas serious allegations relati- 
ong to misconduct, the petitioners were 
not considered fit by the Departmental 
Selection Committee to recommend the 
petitioners for regularisation of their 
services as Surveyors. The impugned 
orders of termination of Services of the 
petitioners are really made by way of 
punishment and they are not termination 
simpliciter according to terms of the 


appointment without any stigma as 
wrongly stated. It is undisputed that the 


respondents Nos. 2 and 3 did _ not 
follow the mandatory procedure pres- 
cribed by Art 311 (2)of the Cons- 


titution in making the purported 
orders of termination of services of the 


petitioners on the ground of misconduct 


A, P. Sen g 
Judge 


Supreme Court of India 


and thus there has been a patent viola- 
tion of the rights of the petitioners as 


provided in Art 311 (2) of the Consti- 
tution. There is no room for any doubt 
that the impugned orders of termination 


of services of the petitioners had been 
made by way of punishment as the alle- 


gations of embezzlement of funds as well 
as adverse remarks in the service recor- 
ds of these petitioner were the basis and 


the foundation for not considering the 
petitioners to be fit for being regulari- 
sed in their services in accordance the 
Government Circular dated October 28, 


1980. Therefore, it is clear and evident 
in the context of these facts and circums- 


tances of the case that impugned order 


of termination though couched in the 
innocuous terms as being made in accor- 
dance with the terms and conditions of 


the appointment, yet the impugned or- 


ders” of termination of services of the 
petitioners were in fact made by way 


of punishment being based on the mis- 


conduct. There is also no denial of the 
specific averments made in the paragra- 


ph 8 of the Additional Affidavit sworn 


by one of the appellants Swinder Singh 
on August 8, 1984 that persons who 


were recruited later than the appellants 
were allowed to continue and to remain 


in service to the constitutional rights of 
the appellants. The impugned order of 


termination was, therefore, also assailed 
on the ground of discrimination, infrin- 


ging Arts 14and 16 of the Constitution 
of India. 

21. It 1s vehemently urged on behalf 
of the respondents that the orders of ter- 
mination have been made in accordance 
with the terms of the ad hoc appointme- 
nt of the petitioners which provided that 
their services can be terminated at any 
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time without assigning any reason and 
as such the impugned orders could not 
be assailed on the ground of attaching 
any stigma to the service career of the 
petitioners. It has also been urged that 
where the impugned order is per se inn- 
ocuous and it is made in accordance 
with the terms of the appointment, the 
Court should not delve into the circums- 
tances which were taken into conside- 
ration by the authorities concerned in 
making the order. In other words It has 
been urged that in such cases it is not 
for the Court to enquire into the basis 
of the order and to see if the sam? was 
in fact made by way of punishment ha- 
ving evil consequences or not. 


22. The petitioners are undoubte- 
dly temporary ad hoc employees having 
no right to the posts they hold. In the 
case of Parshotam Lal Dhingra v. 
Unton of India, 1958 SCR 828: (AIR 
1958 SC 36) it has been observed by the 
Court as follows-— 


“In short, if the termination of ser- 
vice is founded on the right flowing 
from contract or the service rules then, 
prima facie, the termination is not a 
punishment and carried with it no evil 
consequences and so Art. 311 is not att- 
racted. But even if the Government has, 
by contract or under the rules, the right 
to terminate the employment without 
going through the procedure prescribed 
for inflicting the punishment of dismissal] 
or removal or reduction jn rank, the 
Government may, nevertheless, choose to 
punish the servant and if the termination 
of service is soughts to be founded on mis- 
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conduct, negligence, inefficiency or other 
disqualification, then it 1S a punishment 
and the requirements of Art 311 must 
be complied with..........” 


23. Inthe case of State of Punjab 
v. Sukh Raj Bahadur, (1968) 3 SCR 234: 
the following propositions were laid 
down by this Court while considering 
the question whether in case of termina- 
tion of service of a temporary servant 
or a probationer, Art. 311 (2) of the 
Constitution would be affected or not. 
The propositions are as follows :- 


“1. The services of a temporary 
servant or a probationer can be termina- 
ted under the rules of his employment 
and such termination without anything 
more would not attract the operation of 
Art. 311 of the Constitution. 


2. The circumstances preceding or 
attendant on the order of termination 
have to be examined in each case the 
motive behind it being immaterial. 


3. If the order visits the public ser- 
vant with any evil consequences or casts 
an aspersion agains this character or 
integrity, it must be considered to be 
one by way of punishment, no matter 
whether was a mere probationer or a 
temporary servant. 


4. Anorder of termination of ser- 
vice in unexpectionable form preceded 
by an enquiry launched by the superior 
authorities only to ascertain whether 
the public servant should be retained in 
Service does not attract the operat on of 
Art. 311 of the Constitution. 
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5. If there bea full-scale depart- 
‘mental enquiry envisaged by Art. 311 
_1.e.an Enquiry Officer is appointed, a 
charge-sheet submitted, explanation call- 
ed for and considered, any order of ter- 
mination of service made thereafter will 
attract the operation of the said article.” 

24. This decision was considered 
by this court the case of State of “ihar 
v. Shiva Bhikshuk Misra, (1971) 2 
SCR 191 in connection with 
the reversion of an officiating Sube- 
dar Major to his substantive post of Ser- 
geant. In that case the respondent held 
the substantive post of Sergeant in the 
Bibar Police Force till July 31, 1946. On 
August 1, 1946 he was promoted to the 
higher post of Subedar. In January 1948 
he was further promoted to officiate 
temporarily as Subedar Major. In october 
1950, the Commandant of the Bihar 
‘Military Police, Muzaffarpur wrote to the 
Deputy Inspector of Police, Armed For- 
ces suggesting that it should be censu- 
red for having assaulted an orderly. 
Thereafter, the Inspector General of 


Police reverted the respondent to the 
post of Sergeant. The said order of 


reversion was challenged and it was held 
by this Court that: - 

“So far aS we are aware no such 
rigid principle has ever been laid down 
by this Court that one has only to look 
to the order and if it does not contain 
any imputation of misconduct or words 
attaching a stigma to the character or 
reputation of a Government Officer it 
must be held to have been made in the 
ordinary course of administrative routine 
and the Court is debaried from looking 
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at all the attendant circumstances to dis- 


“cover whether the order had been made 


by way of punishment. The form of the 
order is not conclusive of its true nature 
and it might merely be a cloak or camo- 
uflage for an order founded on miscon- 
duct. It may be that an order which is 
innocuous on the face and does not con- 
tain any imputation of misconduct isa 
circumstance or a piece of evidence 
for finding whether it was made 
by way of punishment or administrative 
routine. But the entirety of circumstances 


- preceding or attendant on the impugned 
order must be examined and the overri- 


ding test will always be whether the mis- 
conduct is a mere motive or is the very 


_ foundation of the order.” 


25. The order of reversion was held 
to be by way of punishment and as such 
was tset aside. > | | 


26. Inthe case of State of U.P. v. 
Sughar Singh, (1974) 2 SCR 335 a perm- 
anent Head Constable in the U. P. Police 
Force was appointed as officiating Pla- 
toon Commander in the combined cadre 
of Sub-nspector, Armed Police and 
Platoon Commander. He was subsequ- 
ently reverted to the substantive post of 
Head Constable in 1968. At the time of 
reversion he was one amonga group 
of about 200 officers most of whom were 
junior to him tw») questions arose, 
namely whether the order of reversion Is 
attendant with any stigma and secondly 
whether there has been any discrimina- 
tion violating Arts. 14 and 16 of the 
Constitution. It was held so far as 
reversion is concerned, the order of 


-_ = 
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reversion did not cast any stigma nor it 
has any evil consequences as the res- 
pondent neither lost his seniority in 
the substantive rank, nor there has 
been any forfeiture of his pay or allow- 
ances. It was also held that the order 
was liable to be quashed on the ground 
of contravention of Arts. 14 and 16 
of the Constitution inasmuch as while 
the respondent had been reverted, his 
juniors were allowed to retain their 
present status as Sub-Inspector and 
they have not been reverted to the sub- 
_ stantive post of Head Constable. It was 
further held that there was no adminis- 
trative reason for this reversion, so the 
_order was held bad. 


27. The question whether the 
~order terminating the service ofa pro- 
-bationer made according to the terms 
of oppointment can never amount to 
punishment in the facts and circums- 
_tances of the case was considered bya 
Bench of 7 Judges of this Court in the 
case of Shamsher Singh v. State of Pun- 
jab, (1975) 1 SCR 814. In that case 
-the service of two Judicial Officers who 
were on probation were terminated by 
“the Government of Punjab on the reco- 
“mmendation of the High Court under 
-R-7(3) in PartD of the Punjab Civil 
Services (Judicial Branch) Rules 1951 as 
amended. The services of the prabatio- 
ners were terminated without saying 
anything more in the order of termina- 
tion. This was challenged on the gro- 
und that though the order on the face 
of it did not attach any stigma, yet the 
attendant circumstances which led to 
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passing of the order if considered then 
the orders would amount to have been 
made by way of punishment violating 
Art 311 of the Constitution. It has been 
observed relying on the observation of 
this Court in Parshotam Lal Dhingra v. 
Union of India, (AIR 1958 SC 36) by 
A.N. Ray, C.J. as follows : — 


“No abstract proposition can be laid 
down that where the services of a prob- 
ationer are terminated without saying 
anything more in the order of termina- 
tion than that the services are termina- 
ted it can never amount to a punishment 
in the facts and circumstances of the 
case. Ifa probationer is discharged on 
the ground of misconduct, or ineffici- 
ency or for similar reason without a 
proper enquiry and without his getting 
a reasonable opportunity of showing 
cause against his discharge it may ina 
given case amount to removal from 
service within the meaning of Art. 311 
(2) of the Constitution.” 


28. This decision was followed and 
relied upon inthe case of Anoop Jais- 
wal v. Govt. of India, (1984) 2 SCR 
453. In that case the appellant being 
selected for appointment in the J.P.S. 
was undergoing training as a_proba- 
tioner. Ona particular day all the trai- 
nees arrived late at the place where P. 
T/unarmed combat practice was to be 
conducted, although prior intimation 
was sent tothem in this regard. This 
delay was considered as an incident 
which called for an enquiry. The appe- 
llant was considered to be one of the 
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ring leaders who was_ responsible for-~--~ 


the delay. Explanation was called for 
from all the probationers. The appell- 
ant in his explanation sincerely regretted 
the lapse while denying the charge of 
instigating others in reporting late. 
After receiving the explanations, all the 
probationers. including the appellant 
were individually interviewed in order to 
ascertain the facts. On the evplanation 
and interview, but without holding any 
proper enquiry the Director recommen- 
ded to the Government of India that 
the appellant should be discharg.d from 
the service. The Government accordin- 
gly passed an order of dischare of the 
appellant on the ground of unsuitability 
for being a member of the I.P.S. This 
order was challenged in the Writ Petition. 
Jt has been held as follows: - 
‘“‘Where the form of the order is mer- 
ely a camouflage for an order of dismis- 
sal for misconduct it 1s always open to 


the Court before which the order is chal- 


lenged to go behind the form and _ ascer- 
tain the true character of the order. If 
the Court holds that the order though in 
the form is merely a determination of 
“employment is in reality a cloak for an 
order of punishment the Court would not 
be debarred, merely because of the form 
of the order, in giving effect to the rights 
conferred by law upon the employee.” 
29. The order was held to bad as 
it was made on the ground of misconduct 
without affording reasonable opportunity 
to the appellant to defend himself as pro- 
vided under Art. 311 (2) of the Constitu- 


tion. 
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State of U.P. AIR 1985 SC 84 the serv- 
ice Of appellant Nepal Singh, who was 


employed in temporary capacity as Sub 
Inspector of Police, was terminated by 
an order of Deputy Inspector General of 
Police, Bareilly Range and the order 


merely stated that the appellant’s servi- 
ces were not required any more and were 


terminated with one month’s pay in lieu 
of notice. This order was challenged on 
the ground that it amounted to punish- 
ment and since no opportunity of hear- 
ing, as provided in the Art. 311 (2) of 
the Constitution, was afforded, the impu- 
gned order was liable to be quashed and 
set aside. It transpired at the time of 
hearing that a disciplinary proceeding 
was initiated against the appellant on 
the ground that he contacted the second 
marriage during the lifetime of his first 
wife and this act was done without obta- 
ining prior permission of the Govern- 
ment. This disciplinary proceeding, 
however, was not proceded with.  The- 
reafter the Superintendent of Police‘ 
Suahiahanpur drew up a list to the effect 
that he was a corrupt officer and he was 


not straightforward. The impugned order 
was made thereafter. It was held that 


where allegations of misconduct were 
levelled against a Government servant 


and it was a case where provisions of 


Art. 311 (2) of the Constitution should 
apply, it was not open to the competent 


authority to take the view that holding the 
enquiry contemplated by that clause would 
be a bother ora nuisance and that, the- 
refore, it was entitled to avoid the man- 
date of that provision and resort to the 
guise of an ex facie innocuous terminan- 
ion order. 
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_-reversion did not cast any stigma nor it 
has any evil consequences as the res- 
pondent neither lost his seniority in 
the substantive rank, nor there has 
been any forfeiture of his pay or allow- 
ances. It was also held that the order 
was liable to be quashed on the ground 
_of contravention of Arts. 14 and 16 
_of the Constitution inasmuch as while 
the respondent had been reverted, his 
juniors were allowed to retain their 
_present status as Sub-Inspector and 
they have not been reverted to the sub- 
_stantive post of Head Constable. It was 
_ further held that there was no adminis- 
_ trative reason for this reversion, so the 
_order was held bad. 


27. The question whether the 
~order terminating the service ofa pro- 
bationer made according to the terms 
of oppointment can never amount to 
punishment in the facts and circums- 
_tances of the case was considered bya 
Bench of 7 Judges of this Court in the 
case of Shamsher Singh vy. State of Pun- 
jab, (1975) | SCR 814. In that case 
the service of two Judicial Officers who 
were On probation were terminated by 
“the Government of Punjab on the reco- 
‘mmendation of the High Court under 
R.7(3) in PartD of the Punjab Civil 
Services (Judicial Branch) Rules 1951 as 
amended. The services of the prabatio- 
ners were terminated without saying 
anything more in the order of termina- 
tion. This was challenged on the gro- 
und-that though the order on the face 
of it did not attach any stigma, yet the 
attendant circumstances which led to 
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passing of the order if considered then 
the orders would amount to have been 
made by way of punishment violating 
Art 311 of the Constitution. It has been 
observed relying on the observation of 
this Court in Parshotam Lal Dhingra v. 
Union of India, (AIR 1958 SC 36) by 
A. N. Ray, C.J. as follows : — 


‘“‘No abstract proposition can be laid 
down that where the services of a prob- 
ationer are terminated without saying 
anything more in the order of termina- 
tion than that the services are termina- 
ted it can never amount to a punishment 
in the facts and circumstances of the 
case. Ifa probationer is discharged on 
the ground of misconduct, or ineffici- 
ency or for similar reason without a 
proper enquiry and without his getting 
a reasonable opportunity of showing 
Cause against his discharge it may ina 
given case amount to removal from 
service within the meaning of Art. 311 
(2) of the Constitution.” 


28. This decision was followed and 
relied upon inthe case of Anoop Jais- 
wal v. Govt. of India, (1984) 2 SCR 
453. In that case the appellant being 
selected for appointment in the J.P.S. 
was undergoing training as a_proba- 
tioner. Ona particular day all the trai- 
nees arrived late at the place where P. 
T/unarmed combat practice was to be 
conducted, although prior intimation 
was sent to them in this regard. This 
delay was considered as an incident 
which called for an enquiry. The appe- 
llant was considered to be one of the 


the delay. Explanation was called for 
from all the probationers. The appell- 
ant in his explanation sincerely regretted 
the lapse while denying the charge of 
instigating others in reporting late. 
After receiving the explanations, all the 
probationers. including the appellant 
were individually interviewed in order to 
ascertain the facts. On the evplanation 
and interview, but without holding any 
proper enquiry the Director recommen- 
ded to the Government of India that 
the appellant should be discharg.d from 
the service. The Government accordin- 
gly passed an order of dischare of the 
appellant on the ground of unsuitability 
for being a member of the I.P.S. This 
order was challenged in the Writ Petition. 
It has been held as follows: - 

‘“‘Where the form of the order is mer- 
ely a camouflage for an order of dismis- 
sal for misconduct it 1s always open to 


the Court before which the order is chal- 


lenged to go behind the form and _ascer- 
tain the true character of the order. If 
the Court holds that the order though in 
the form is merely a determination of 
employment is in reality a cloak for an 
order of punishment the Court would not 
be debarred, merely because of the form 
of the order, in giving effect to the rights 
conferred by law upon the employee.” 
29. The order was held to bad as 
it was made on the ground of misconduct 
without affording reasonable opportunity 
to the appellant to defend himself as pro- 
vided under Art. 311 (2) of the Constitu- 


tion. 
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ice of appellant Nepal Singh, who was 
employed in temporary capacity as Sub 
Inspector of Police, was terminated by 
an order of Deputy Inspector General of 
Police, Bareilly Range and the order 


merely stated that the appellant’s servi- 
ces were not required any more and were 


terminated with one month’s pay in lieu 
of notice. This order was challenged on 
the ground that it amounted to punish- 
ment and since no opportunity of hear- 
ing, as provided in the Art. 311 (2) of 
the Constitution, was afforded, the impu- 


gned order was liable to be quashed and 


set aside. It transpired at the time of 
hearing that a disciplinary proceeding 
was initiated against the appellant on 
the ground that he contacted the second 
marriage during the lifetime of his first 
wife and this act was done without obta- 
ining prior permission of the Govern- 
ment. This disciplinary proceeding, 
however, was not proceded with. The- 
reafter the Superintendent of Police‘ 
Suahiahanpur drew up a list to the effect 
that he was a corrupt officer and he was 


not straightforward. The impugned order 
was made thereafter. It was held that 


where allegations of misconduct were 
levelled against a Government servant 


and it was a case where provisions of 


Art. 311 (2) of the Constitution should 
apply, it was not open to the competent 


authority to take the view that holding the 
enquiry contemplated by that clause would 
be a bother ora nuisance and that, the- 
refore, it was entitled to avoid the man- 
date of that provision and resort to the 
guise of an ex facie innocuous terminan- 
ion order. 
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31. Inthe instant case as we have 
stated already herein before that though 
‘the impugned order was made under the 
camouflage or cloak of an order of ter- 
mination simpliciter according to the 
terms of the employment, yet consider- 
ing the attendant circumstances which 
are the basis of the said order of termina- 
tion, there is no root of doubt in inferr- 
ing that the order of termination had 
been made by way of punishment on the 
ground of misconduct and adverse entry 
in service record without affording any 
1 easonable opportunity of hearing to the 
petitioner whose services are terminated 
and without complying with the manda- 
tory procedure laid down in Art 311 (2) 

of the Constitution of India. 


32. The position is now well-settled 
‘on a conspectus of the decisions referred 
to hereinbefore that the mere form of the 
order is not sufficient to hold that the 
ordr of termination was innocuous and 
the order of termination of the services 
ofa probationer or of anad hoc appo- 
intee is a termination simpliciter in acc- 
ordance with the terms of the appoint- 
ment without attaching any stigma to 
the employee concerned. It is the subst- 
ance of the order i.e. the attending circ- 
umstances as well asthe basis of the 
basis of the order that have to be taken 
into consideration In other words, when 
an a legation is made by the employee 
assailing the order of termination as one 
based on misconduct, though couched 
in innocuous terms, it is incumbent on 
the Court to lift the veil and to see 
the real circumstances as the basis of 
foundation of the order complained of. 


A.P. Sen 
Judge 
Supreme Court of India 


In other words, the Court, in such case, 
will lift the veil and will see whether the 
order was made on the ground of misc- 
onduct, inefficiency or not. In the inst- 
ant case we have already referred to 
as well as quoted the relevant portions 
of the averments made on behalf of 
the State respondent in their several 
affidavits alleging serious misconduct 
against the petitioners and also. the 
adverse entries in the service recoics of 
these petitioners, which were takeninto 
consideration by the Departmental Selec- 
tion Committee without giving them 
any opportunity of hearing and without 
following the procedure provided in Art. 
311 (2) of the Constitution of India, while 
considering the fitness and suitability of 
the appellants for the purpose of regular- 
ising their services in accordance with 
the Government Circular made in Octo- 
ber, 1980. Thus the impugned orders 
terminating the services of the appeall- 
ants on the ground that “‘the pasts are 
no longer required” are made by way of 
punishment. 3 
33. It also appears on a considerati- 
on of the averments made in paragraphs 
7 and 8 of the Additional Affidavit 
sworn by one of the appellants. Swinder 
Singh on August 8, 1984, which has not 
been controverted at all by the respond- 
ents, that the respondent though term- 
inated the services of the petitioners on 
the ground that ‘‘these posts are no 
longer required” have retained and re- 
qularised the setvices of ad hoc employ- 
ees mentioned in paragraph 7 as well 
as ad hoc Surveyors who were recruited 
later in the said post of 
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Surveyors to the prejudice of the rights 
of the appellants, thereby violating the 
salutary principle of equality and non- 
arbitrariness and want of discrimination 
and as enshrined in Arts. 14and 16 of 
the Constitution of India. It 1s pertinent 
to refer here to the decision rendered by 
this Court in Sughar Singh’s case (AIR 
1974 SC 423) where it had been held 
that the order of reversion reverting the 
respondent from his officiating appoint- 
ment to the post of permanent Head 
Constable while retaining 200 other 
Head Constables who were junior to him 
in the officiating higher posts of Platoon 
Commanders was discriminatory and 
arbitrary being in contravention of the 
Arts. 14 and 16 of the Constitution. 

34. Similar observations have been 
made in the case of Manager, Govt. 
Branch Press v- D. B. Belliappa, (1979) 
2 SCR 458. It has been held that the 
protection of Arts. 14 and 16 of the Con- 
stitution will be available even to a temp- 
orary Government servant if he has been 
arbitrarily discriminated against and sing- 
led out for harsh treatment in preference 
to his juniors similarly circumstanced. 
In that case the service of Belliappa, a 
temporary Class [V employee was termi- 
nated without assigning any reason altho- 
ugh in accordance with the conditions 
of his service, three other employees simi- 
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larly situated, junior to Belliappa in the 
said temporary cadre, were retained. 
The order of termination was held to be 
bad as it offended the equality clause in 
Arts. 14 and 16 of the Constitution. 

35. Inthe instant case, ad hoc ser- 
vices of the appellants have been arbitra- 
rily terminated as no longer required 
while the respondents have retained 
other Surveyors who are juniors to the 
appellants. Therefore, on this ground 
also, the impugned order of termination 
of the services of the appellants are 


‘illegal and bad being in contravention 


of the fundamental rights guaranteed un- 
der Arts 14 and 16 of the Constitution 
of India. 

36. Inthe premises aforesaid, the 
impugned orders of termination of the 
services of the appellants are liable to be 
cancelled and set aside Let appropri- 
ate writs of mandamus be issued direc- 
ting the respondents, not to give effect 
to the impugned orders of termination 
of the services of the appellants, Let 
a writ of certiorari be issued quashing 
and cancelling the impugned orders of 
termination of services of the appellants 
and the appellants be deemed to be in 
service. 

37. Inthe facts and circumstance 
of the case, the appeals are allowed with 
costs assessed at Rs. 2,002/- 


AS A TTT 
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Constitution of India, Art, 311 —?romotion to post of Agricultural Inspec- 
tor—50°% quota reserved in favour of clerical staff—Assurance given that final 
seniority list of clerical staff was prepared and promotion besides ad hoc 
promotion would be to regular post-—Held, statement accorded full justice 


OBSERVED BY 


Mr. D. A. Desai and 
Mr. R. B. Misra 
Hon’ble Judges, Supreme Court of India 


IN 


Special Leave Petns. Nos. 14169, 11928-29 of 1983 & 13549 of 1983 and 137 &236 
of 1984, 13689, 13662 and 14298-99 of 1983, decided on 20-1-1984 in the case of Sheo 
Dutt Sharma, Petitioner v. State of U.P. and others, Respondents. 

And 

Hari Ram and others etc., Petitioners v- State of U.P. and others, Respondents. 

| And 
Jaismer Singh and another etc., Petitioners v. State of U.P. and others, Res- 
pondents. 
| And 
Beldeo Prasad Chaturvedi, Petitioner v. State of U.P. and others, Respondents. 
And 

Anand Bihari Sharma, Petitioner v. State of U.P. and others, Respondents. 
And 

Vijay Prakash and others, Petitioners v. State of U.P. and others, Respondents. 


TBXT 


Order :— Petitioners is this group cadre, which would be the source from 


of petitions were promotees to the cadre 
of Marketing Inspectors in the State of 
U.P. Way back on September 15, 1970, 
a decision appears to have been taken 
for recruitment to the cadre of Marke- 
ting Inspectors from two sources: (1) 
50% of the posts to be filled in by pro- 
motion from the rank of clerical staff 
and (2) 50% by direct recruitment. For 
this purpose, it was decided to prepare 
a statewise seniority list of clerical 


which promotion could be made to the 
cadre of Marketing Inspectors. The 
respondents used to make the promo- 
tions occasionally temporarily and occa- 
sionally ad hoc. It also appears that 
during the procurement season, the 
strength in the cadre of Marketing 
Inspectors is required to be augmented 
for the period of procurement. To Meet 
the needof temporary nature, ad hoc 
promotions used to be given, reversion 
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far as the posts of seasonal Marketing 
Inspectors are concerned which were 
created only for the period up to the 
end of August, 1983 we are not directing 
extension of the term of such pests. The 
persons who are to be accommodated 
within the 50 per cent promotion quota 
as directed above shall be accommoda- 
ted to the extent possible against regular 
posts of Marketing Inspectors and not 
against seasonal posts. This order is 
being passed in supersession of earlier 
interim. orders passed in this case.” 

6. Mr. Kapil Sibal stated that the 
State of U. P. accepts the finding herein 
recorded that the seniority list in respect 
of the clerical cadre dated January 10, 
1983 would. be treated as the final senio- 
rity list and promotion to the post of 
Marketing Inspector will be made accor- 
ding to the seniority as set out in the 
seniority list dated January 10, 1983, 
He made it clear that if any individual 
claims any error concerning himself in 
the seniority list on a proper represen- 
tation being made the same will be exa- 
mined and the conclusion reached would 
be given effect. He stated that the State 
of U. P. will act according to and con- 
sistent with the direction made by the 
Allahabad High Court as extracted here- 
inabove. He stated that he makes the 
aforementioned statement on behalf of 
the State of U. P. 
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7. The main relief was sought aga- 
inst the State of U.P. The State of 
U. P. accepts through Mr. Capil Sibal 
that the seniority list of the clerical staff 
dated January 10, 1983 is the final seni- 


ority list and would be the basis on 


which promotion to the post of Marke- 
ting Inspector would be made according 
to the place in the seniority list to fill in 


~ 50% of the promotion quota subject to 


reservations in favour of Scheduled 
Castes and Backward Classes candida- 
tes according to the rules in force. The 
promotion would be to the regular post 
of Marketing Inspector. Ad hoc pro- 
motion may be made as per the seasonal 
requirement, more especially during the 
procurement season. However such 
promotions must be specific in terms 
with specification of the period during 
which promotion is given. Such promo- 
tions would be outside the quota of 
50% to be filled-in by promotion in the 
regular cadre of Marketing Inspectors. 
Petitioners shall be abjusted with regard 
to their promotions as herein indicated. 
The statement by Mr. Kapil Sibal would 
accord full justice to the petitioners and 
they cannot claim any more relief in 
these petitions and therefore, petitions 
stand disposed of with no order as to 
costs. 


Order accordingly. 
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following asa matter of course on the 
procurement season coming toan end. 
As large number of Marketing Inspec- 
tors were sought to be reverted, number 
of writ petitions were filed by the Mar- 
keting Inspectors who were under a 
threat of reversion in the Allahabad 
High Court. Some of them such as 
petitioners in Civil Misc. Writ No. 
6763 of 1983 in the Allahabad High 
Court succeeded in obtaining interim 
relief from the vacation Judge and 
under the sanction of interim order 
continued to function as Marketing 
Inspectors. A Division Bench of the 
High Court finally disposed of the writ 
petition at the admission stage obser- 
ving that the promotions of the peti- 
tioners in that case were ad hoc and 
up to and inclusive of the period 
August 31, 1983 and _ therefore, they 


had no right to the post of Marketing — 


Inspector. The High Court further obser- 
ved after referring to the counter-affidavit 
filed on behalf of the State of U.P. that 
the steps were being taken for prepara- 
tion of statewise seniority list of clerical 
staff for the purpose of promotion to the 
post of Marketing Inspector. The High 
Court accordingly held that the petitio- 
ners have no right to be in the posts of 
Marketing Inspectors and accordingly 
dismissed the writ petition. 

2. Number of other writ petitions 
involving the same point were dismissed 
observing that for the reasons recorded 
in the judgement in Writ Petition No. 
6763 of 83, cognate petitions raising 
the same point may be dismissed. 


D. A, Desai 1g 
Judge 


Supreme Court of India 


3. Some other writ petitions filed 
by Marketing Inspectors claiming 
identical relief came up before another 


Division Bench of the same High Court. 
The Division Bench rejected the writ 


petitions observing that the petitioner 
have an alternative remedy for obtaining 
the same relief by approaching U.P. 


Public Services Tribunal and therefore, 
the writ petitions were liable to be 


dismissed. 

4. The petitioners whose writ 
petitions were dismissed by the High 
Court for the afcrementioned two 


reasons have filed these special leave 


petitions. 

5. Today when these special leave 
petition came up for admission, Mr. 
Kapil Sibal, learnsel counsel who appea- 
red for the State of U.P. drew our 
attention to an order made by a 


Division Bench of the Allahabad High 
Court on September 20, 1983 in writ 


Petition No. 3440 of 1983, the relevant 
portion of which may be extracted: 

“We accordingly direct that so far 
as appointments on the posts of Marke- 
ting Inspectors by promotion from 
among the clerks are concerned, such 
of the officiating Marketing Inspectors 
as are senior most according to the said 
seniority list as corrected up to date 
and as could be accommodated within 
the 50 per cent promotion quota (subject 
to reservation against promotion posts, 
in favour of Scheduled Castes and 
Backward Classes Candidates) shall be 
allowed to continue as_ officiating 
Marketing Inspectors while the rest may 
be reverted. It is further clarified that so 
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Disciplinary enquiry—Frirness—Vague charges—Enquiry vitiated—_Omis- 
sion to raise objection by delinquent as to vagueness of charges— Department 
not exonerated from establishing charges—Order of termination of service 
based on such charges, not sustainable. Sp]. Appeal No. 74 of 1972D/7-4-1972 
(Raj), Reversed— Constitution of {ndia, Art. 31]. 
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Mr. E. S. Venkaramiah and Mr. Sabyasachi Mukharji 
Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeal No. 2179 (N) of 1972, decided on 2-5-1986 in the cass of Sawai Singh, 
Appellant v. State of Rajasthan, Respondent. 


TEXT 


Sabyasachi Mukharji, J.: This is an dent, Sheep & Wool, Nagaur. The elec- 


appeal by special leave granted by this 


Court against the order dated 7th April, ~ 


1972 of the High Court of Judicature 
for Rajasthan, at Jodhpur, in Special 
Appeal No. 74 of 1972. The High 
Court of Rajasthan, Jodhpur in the said 
appeal refused to interfere with the order 
of the learned single Judge of that High 
Court. The learned single Judge had 
dismissed the writ petition of the appe- 
llant challenging the order of termination 
of his services. 


2. The appellant was an employee 
of the Rajasthan Government and was 
appointed as returning officer to con- 
duct Panchayat elections at Sardi in 
Panchayat Samiti Ladnun in the dis- 
trict of Nagaur held in the month of 
December, 1960. At that time, the 
appellant was working as Superinten- 


tion was to take place on 26th Dece- 
mber, 1960 and the date for submis- 
sion of nomination forms was 25th De- 
cember, 1960, Four persons, namely, 
Shri Chaturbhuj, Shri Purna Ram, Shri 
Jiwan Ram and Shri Jiwan Dass filed 
their nomination forms. The nomina- 
tion paper filed by Shri Chaturbhuj was 
alleged to have been found incomplete 
and it was, the refore, rejected. The 
nomination paper was said to be defec- 
tive for the following reasons — 

(i) Inthe opening line the Ward 
Number was not filled in and the space 
provided therefore was left blank; 

(ii) Inthe second line out of the 
words Panch/Sarpanch one of the two 


was not struck out; so that there was 
no indication whether the nomination 


was for the office of Panch or that of 
Sarpanch. } 
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(iii) Inthe third line in the blank 
space again intended to specify the 
Office, the said Chaturbhuj had filled in 
his own name thus instead of stating 
that ke was proposing himself as candi- 
date for the office of Panch or Sarpa- 
nch, it was found that he was proposing 
himself as Chaturbhuj. 

(iv) At the end of sub-paragraph 
(1) containing a declaration by the candi- 
date as to his qualifications the said 
Chaturbhuj did not strike off one of the 
two words Panch;Sarpanch. 


3. In view of the above, the nomi- 
nation paper was rejected. Shri Jiwan 
Dass and Shri Jiwan Ram withdrew 
their candidature and Shri Purna Ram 
was left alone in the field and was, the- 
refore elected to the office of Sarpanch. 


4. On the 2nd July, 1985, the 
Government of Rajasthan informed 
the appellant that an enquiry was 
proposed .to be held against him on 
charge which was follows : 


“That the said Shri Sawai Singh, 
while functioning as District Sheep & 
Wool Officer, Nagaur, during t e year 
1960 was appointed as Returning Officer 
to conduct Panchayat Election at Sardi 
in Panchayat Samiti Ladnun in_ the 
month of December, 1960. That the said 
Shri Sawai Singh showed undue favour 
to one of the contesting candidates Shri 
Purna Ram. He monipulated the with- 
drawal of Shri Jeewan Dass a dummy 
candidate of Shri Chaturbhuj who was 
contesting candidate against Shri Purna 
Ram. The said Shri Sawai Singh commi- 
tted forgery by effecting erasion in the 
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word “‘panch”’ on the nomination pap 
of Shri Chatur Bhuj malafidely ar 
improperly rejected his nominatic 
form.” 

5. The statement of allegations w 
also sent along with the forwarding lett 
and it was mentioned in the said stat 
ment as follows : 


“4. Shri Sawai Singh manipulate 
the withdrawal of Shri Jeevan Dass 
dummy candidate of Chaturbhuj t 
cheating. 


5. He further committed forgery b 
effecting erasion in the word ‘panch’ o 
the nomination paper of Shri Chaturbhi 
and malafidely and improperly rejecte 
the nomination form of Chaturbhuj an 
thereby acted in furtherance of the pro 
pects of the election of Shri Purna Rar 
as Sarpanch Sardi.” 


6. A reply to the said charge-shee« 
was submitted by the uppellant. H 
denied the charges levelled against hin 
By an order dated 4th November, 196% 
the Government appointed the Additic 
nal Commissioner for departmental enq 
uiry, Rajasthan, Jaipur as an Enquir 
Officer to hold the enquiry against th 
appellant. The Enquiry Officer submi 
tted his report on 27th March, 1967 
Perusal of the enquiry report makes per 
functory reading comparing the evidenc 
of Chaturbhuj and the appellant it i 
difficult to accept on what basis the enqu 
iry Officer accepted Chaturbhuj’s ver 
sion. The Enquiry Officer did not dis 
cuss the inherent improbabilities of th 
statements of Chaturbhuj which will b 
noted later. | | 
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7. On 3rd October, 1968, the gove- 
ronment issued a show-cause notice to 
the appellant which was as follows: 


“According the report of the 
Enquiry Officer the charge has been pro- 
ved to this extent that Shri Sawai Singh 
with dishonest intention to declare can- 
didate Poornaram uncontested success- 
ful Sarpanch made changes in the nomi- 
nation form of Shri Chaturbhuj which 
was complete at the time when it was 
presented and thus made it incomplete 
and thereafter illegally rejected it. The 


State Government has _ provisionally | 


accepted the decision. The State Gove- 
ronment has provisionally taken further 
decision that Shri Sawai Singh be remo- 
ved from State Service for the said mis- 
take. Hence Shri Sawai Singh is hereby 
given an opportunity that if he wants to 
file a representation against the provi- 
sional decision he may present it within 
15 days from the date of receipt of this 
letter to the undersigned.” 

8. It may be mentioned that what 
was the dishonest motiveexcept the 
inference from the rejection of the nomi- 
nation paper on alleged improper gro- 
unds nothing was indicated in the report 
of the Enquiry Officer. 


9. This notice, however, was later 
on cancelled and a _ fresh show-cause 
notice was issued. The appellant gave 
an elaborate reply to the said notice. 
To complete the narration of events, the 
government by an order dated 5th April, 
1971 accepted the findings of the Enquiry 
Officer and directed his removal from 


service. The appellant filed a writ peti- 
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tion before the High Court. The writ 
petition was heard by P. N. Singhal, J. 
as the learned judge than was of the 
High Court and he by his order dated 
3lst August, 1971 dismissed the same 
summarily. 

10. The appellant filed a Special 
Appeal before the Division Bench. The 
said appeal was also summarily dismi- 
ssed on 7th April, 1972. Thereafter on 
refusal of the High Court to granta 
certificate, by special leave, this appeal 
has come up before us nearly 15 years 


after the termination of employment. 


11. Shri Tapash Chandra Roy, 
learned advocate for the appellant, urged 
before us three main submissions, namely, 
(i) the charges were not clear, (ii) 
there was no evidence to support the 
charges and on the contrary (iii) the 
evidence on record was contrary to the 
charges made. The charges framed 
have been noted namely, (i) The appe- 
llant showed undue favovr to one of 
the candidates Shri Purna Ram. (ii) He 
manipulated the withdrawal of Jiwan 
Dass, the dummy candidate of Shri 
Chaturbhuj who was the contesting 
candidate against Shri Purna Ram and 
(iii) Shri Sawai Singh committed for- 
gery by effecting erasion of the word 
‘panch’ on the nomination paper of 
Shri Chaturbhuj and mala fide rejected 
bis nomination paper. The second 
charge i.e. the withdrawal of Jiwan 
Dass can only be understood in the 
light of the statement of Shri Jiwan 
Dass. Shri Jiwan Dass stated thus in 
his evidence which was on the record of 
the enquiry: 
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“T withdraw my nomination paper 
at 3P. M.Ionly heard in the evening 
that the nomination paper of Chatur- 


bhuj had been rejected. I do not know 
whether symbol was issued to Chatur- 


bhuj or not. My statement was recorded 
by Collector Ex. P. 11 and also by C. I. 
which is Ex. P. 12 I had withdrawn my 
nomination paper voluntarily. No one 
told me that nomination paper of Cha- 


turbhuj had been accepted, and no that 
basis, I should withdraw my nomination 


paper. Ido not remember whether I 
had stated in portion A to B of the state- 
ment marked Ex. P. 12 that I was told 
regarding the acceptance of the nomina- 
tion form of Chaturbhuj For that reason 
I had withdrawn may nomination form. I 
was not present when Chaturbhuj had 
asked the reason for rejection of his 
nomination paper I do not remember 
whether I had given the statement mar- 
ked.C to Dyin Ex. P. 12 P. A. to ”(Gic). 
The statement of Ex. P. 11 was taken 
by the steno of the Collector in the 
absence of Collector. The steno was 
drunk at that time. I cannot say what 
he recorded in my statement. I had 
not stated as marked Ato Band C to 
Din Ex. P. 11. On cross-examination 
the Departmental Officer stated that my 
nomination form was filled by Sohan 


Singh. I was not dummy candidate”’. 
12. A fair reading of the said sta- 


tement would give a complete lie 
to the charge that the appellant 
manipulated the withdrawal Jiwan 


Dass. It is clear that the first charge 
was not clear, in the sense, how the ap- 


pellant was alleged to have manipulated 
the withdrawal of Jiwan Dass. It is 


S, Mukharji 
judge 
Supreme Court of India 


difficult for any officer to meet a charge 
of this nature. The second charge 
was about committing forgery effecting 
erasion of the word ‘panch’ on the 
nomination paper of Shri Chaturbhuj. 
This allegation was sought to be proved 
by the evidence of handwriting expert. 
The hand-writing expert was not aval- 
lable for cross-examinattion on the 
ground that at that time he was dead. 
But if evidence of hand-writing expert 
was necessary to prove the guilt of the 
appellant then it was neeessary on the 
part if the department to adduce evide- 
nce to call another hand-writing expert 
to corroborate their charge. 

13. In order to prove the charge 
against him it was necessary to. esta- 
blish that Shri Chaturbhuj had filed nomi- 
nation being Ex. P. 13 complete in all 


respents. Shri Chaturbhuj is the com- 
plainant and his evidence on filing 
of the nomination paper is not 


only contradictory but also leads one to 
believe that he had filed an incomplete 
nomination form. Shri Chaturbhuj in 
Ex. E. H. P. 1.(D. E.) stated that -his 
nomination paper was duly filed in by 
him. This was taken by the Enquiry 
Officer to mean that the nomination 
paper was complete in all respects and 
wrongly rejected Shri Chaturbhuj on 
8th July, 1966 was shown the nomina- 
tion form Ex. P. 13 and he admitted 
that Ex. P. 13 bears his signatures and 
that he had submitted it for Sarpanch 
but he had struck off the word ‘panch’ 
in the nomination paper So as to convey 
his proposal for sarpanch. He also 
could not say on seeing the nomination 
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paper? that the word ‘panch’ in the 
nomination paper »marked A&% 
by the Additional Commissioner, Depa- 
rtmental Enquiry, had been struck off or 
not. He could not say whether any 
rubbing or erasion of the word ‘panch’ 
had, taken. place or not Shri Chatur- 
bhuj had stated that he did not. Shri 
Chaturbhuj. had stated that he did not 
remember who had written his nomina- 
tion paper. . There were two persons 
present at the time. One was _ his bro- 
ther Shri Dhar who was not produced in 
the Departmental Enquiry and the other 
‘was’ Puran Chand: Sharma of Ladnun. 
‘This was an’ ambiguous and misleading 
‘statement. -On the other hand, in the 
‘evidence of Shri Puran Chand, he'said 
that he had filled up one form,for.Shri 
‘Chaturbhuj for Sarpanchship and_ iden- 
tified the same to be Ex. P. 13. He stated 


‘after a look at Ex. P. 13. that the form © 


was ‘filled up by him in his own-hand 
except the signatures which were done 
by Shri’ Chaturbhuj himself in his pre- 

sence. When the form was shown to him, 
“he stated’ ini his» examination-in. chief 
that the name of Shri Chaturbhyj in Ex. 
P, 13 marked G to H and J to was in the 
handwriting of Shri Chaturbhuj himself 
and also the signatures K to L were in 


the handwriting of Shri Chaturbhuj 


There were sevoral other contradictions 
in the said statement of Puran Chand 
which were mentioned in paragraphs 11 
to 13 of the writ petition before the High 
Court. These were not considered by the 
High Court. 

14. Quite apart from that fact, it 
appears to us that the charges were 
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vague. and it was. difficult to meet the 
charges fairly by any accused. Evidence 
adduced was perfunctory and did not at 
all bring home the guilt of the accused. 


15. Shri B. D- Sharma, learned ad- 
vocate for the respondent, contended 
that no allegations have been made before 
the enquiry officer or before the High 
Court, that he charges were vague. In 
fact the appellant had participated in the 
enquiry. That does not by itself exone- 
rate the department to bring home the 


charges. 


-16. It has been observed by this 


Court in Surath Chandra_ Chakravarty 
‘oats of West Bengal (1971!) 3 SCR 


(ATR | T97t SC 752) that charges 


pene consequences — of termination 
of service must be specific, 


though | re 
departmental enquiry is not like a crimi- 


nal trialas was noted by ‘this Court in 


the case of State of Andhra Pradesh v. 


S. Sree Rama Rao (1964) 3SCR 25: and 


as such there is not such rule that an 
offence is not established unless it is 
proved beyond doubt. But a departmen- 
tal enquiry entailing consequences like 


loss of job which now-a-day ‘means 


loss of livelihood, there must be fair 
play in action in respect of an order 


“involving adverse or penal consequences 


against an employee, three must be 
investigation to the charges consistent 
with the requirement of the situation in 
accordance with the principles of natural 
justice in so far as these are applicable in 
a particular situation. 


17. The application of those prin- 
ciples of natural justice must always be 
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in conformity with scheme of the 
Act and the subject matter of the case. 
It is not possible to lay down any rigid 
rules as to which principle of natural 
justice is to be applied. There is no 
such thing as technical natural justice. 
The requirements of natural justice 
depend upon the facts and circumstances 
of the case, the nature of the enquiry, 
the rules under which the Tribunal is 
acting, the subject matter to be dealt 
with and soon. Concept of fair play 
in action which is the basis of natural 
justice must depend upon the particular 
lie between the parties. See K. L. 
Tripathi v. State Bank of India (1984) 
1 SCC 43) Rules and practices are con- 
stantly developing to ensure fairness 
in the making of decisions which affect 
people in their daily lives and _liveli- 
hood Without such fairness democratic 
governments cannot exist. Beyond all 
rules and procedures that is the sine 
qua non. 


18... Having regard to the conseque- 
nces with which the delinquent officer 
was charged and having regard to the 
nature of charge and the evidence of 
hand-writing expert and the absence of 
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opportunity for cross-examination an 
the conflicting nature of evidence o 
Chaturbhuj and nature of evidence give: 
by Jiwan Dass we are of the opinioi 
that the report of the enquiry office 
finding the appellant guilty should no 
have been sustained and the governmen 
should not have acted upon it. Th 
High Court, in our opinion, with grea 
respect, was in error in not bearing 11 
mind these aspects which have bee: 
indicated hereinbefore. 


19. In that view of the matte 
the order of the High Court cannot b 
sustained. In the premises, the orde 
and judgemnt of the High Court are se 
aside. The appeal is allowed. Th 
appellant is entitled to the costs of thi 
appeal. The appellant would also bs 
entitled to his remuneration and salar} 
for all this period. We do not know if 
during the pendency of this appeal the 
appellant has superannuated and retired 
If that is so, he should be in service 
up to the date of superannuation wit 
the entitlement of pensionary relief. I 
not, he should be re-instated. 


Appeal allowed. 
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OBSERVATION 


Constitution of India, Art. 136-—Special leave petition—Distribution of sal 
seeds— Direction for, by High Court First part of direction held proper. 


OBSERVED BY 


Mr. A. P. Sen and 
Mr. S. Natarajan 
Hon’ble Judges, Supreme Court of India 


Spl. Leave Petns. Nos. 14636, 15126-27, 15212-14, 15697 and 17314-15 of 1985 
decided on 1-4-1986 in the case of M/S. K. N. OilIndustries etc., Petitioners v. Sec- 
retary to the Ministry of Forest, Bhopal and others, Respondents. 


With 


State of M. P., Petitioner v. M/s. Sal Udyog (P) Ltd. and others, Respondents. 


TEXT 


Order :—These Special Leave Peti- 


tions are directed against the judgement 
and order of the Madhya Pradesh High 
Court dated June 6, 1985 in regard to 
distribution of sal seeds. The opera- 
tive part of the judgement of the High 
Court in paragraph 54 contains a direc- 
tion to the effect : 


“In the light of the discussion abo- 
ve, therefore, these petitions are dispo- 
sed of with the direction that the all- 
otment which has been maintained by this 
Court to the new units and the allotme- 
nt made to the Mandala Unit at the 
rate of 10,000 tons per year, could not 
be altered at the concessional rate for 
5 years form the beginning and the rem- 
aining sal seeds available every year 
could only be fairly distributed to all 


the old units on the basis of their capaci- 
ty and there appears to be no _ justificati- 
on for any concessional rate to these un- 


its which could only be allotted the quan- 


tity available at the market rate as there 
is no justification for any concessional 
rate to the old units.” 

2. It would be seen/that the first 
part of the direction keeps intact, the 
right of the new units viz. Messrs Bas- 
tar Oil Mills Industries Limited, Messrs 
Sal Udyog, Limited, Messrs Allied Oil 
Industries Limited and Messrs Madhya 
Pradesh Glychem to allotment of sal 
seeds to the extent of 10,000 tons per 
year at a concessional rate guaranteed in 
terms of the contracts entered into by 
them with the State Government of 
Madhya Pradesh. But there is obviou- 
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sly a mistake as to the Period of five 
years mentioned therein as we shall pre- 


sently show. 
3. The second part of the direc- 


tion relates to the remaining sal seeds 
available every year and this, according 
to the High Court, could only be fairly 
distributed as between the old units viz. 
Messrs M. P. Oil Extraction Pvt. Ltd., 
Messrs K.N. Oil Industries and Messsrs 
General Food Pvt. Ltd. on the basis of 
their capacity. As regards the distri- 
bution of the remaining sal seeds avai- 
lable every year, the High Court has held 
that there was no justification of any 
concessional rate of supply of these units 
which could only be allotted the quantity 
available at the market rate. There is 
some controversy as to the basis upon 
which distribution of sal seeds is to be 
made to these units i.e. whether upon the 
basis of their capacity or on the basis of 


their utilisation. 
4. After hearing learned counsel 


for the parties at considerable 
length and having given the mater 
our anvious consideration, we are satis- 
fied that the High Court was justified 
in making the first part of the direction 
as revards the guaranteed supply of 
10,000 tons per year of sal seeds to the 
new units as per the terms of the con- 
tract entered into with them by the 
State Government, and there could be 
no alteration of the concessional rate 
as stipulated for in their contracts. The 
reason for this obvious. The appeals 
preferred by Messrs M. P. Oil Extraction 
Pvt. Ltd. and by Messrs K. N. Oil In- 
dustries being Civil Appeals Nos. 294- 
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95/81 having been withdrawn on Janu. 
ary 5, 1984, the result was that the jud- 
gement of the High Court reported in 
AIR 1982 Madh. Pra 1, M. P. Oil Extrac- 
tion Pvt. Ltd. Raipur v. State of 
Madhya Pradesh became final. No 
doubt, the said appeals were withdrawn 
by the petitioners because they had arri- 
ved at a settlement dated November 16, 
1983 with the State Government. Ad- 
mittedly, the aforementioned new units 
were not parties to the settlement, nor 
were their representatives present at the 
meeting held on June 20, 1983 when the 
terms of the setttlhement were reached. 
It is undisputed that the new units had 
no notice of the aforesaid meeting nor 
were they apprised that the State Govern- 
ment contemplated any change in the 
quantity of sal seeds to be supplied or as 
to the area of supply. The first part of the 
direction must therefore be upheld, sub- 
ject to a modification as to the period 
mentioned therein. 


5. There is an obvious error in the 
judgement of the High Court which has 
to be rectified. The High Court has thro- 
ughout proceeded on a wrongful assump- 
tion that the new units under the terms of 
their contracts with the State Govern- 
ment were assured the supply of sal seeds 
at a concessional rate for a period of five 
years. This is plainly contrary to the terms 
of the contract as between the parties. 
Under Clause 6 of the contract, the State 
Government had undertaken to supply to 
them sal seeds at a concessional rate fora 
period of four years. It is clarified that the 
first part of the direction which relates to 
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the guaranteed supply of 10,000 tons per 
year to the new units at a concessional 
rate as stipulated in Clause 3 (1) of their 
contracts with the State Government 


would be limited toa period of four years 


The direction made by the High Court is 
accordingly modified. 


6. It is however urged on behalf of 
the new units that the term of four years 
stipulated for by clause 6 was impossible 
of compliance till this Court lifted the 
embargo by its order bated May 6, 1982 
by directing that the stay orders operative 
till that date shall be kept in abeyance 
and that the contracts with the new units 
be implemented. It is submitted that 
because of this, supply of sal seeds to the 
new units could not be effected till the 
year 1982. This is controverted by learned 
counsel appearing on behalf? of the State 


Government. We refrain from expressing ~ 


any opinion on this aspect. The question 
whether the period of supply at a conce- 
ssional rate for a period of four years has 
to be reckoned from the date of the con- 
tract as specified inclause | thereof or 
from the date of actual supply,may give 
rise to a dispute for which these units 
may take recourseto arbitration as provi- 
ded for in clause 23 of the agreement. 


7. We must then never to the seco- 
nd part of the direction made by the 
High Court as to the distribution of the 
remaining sal seeds available every year 
i.e. the quantity of sal seeds remaining 
for distribution after the State Govern- 
ment had complied with its contractual 
obligations of making supply to the new 
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‘units at 10,000 tons per year. According 


to the High Court, the remaining quan- 
tity of sal seeds available every year 
could only be fairly distributed among 
the old units according to their capacity. 
There is no discussion in the judgement 
as to how the apportionment has to be 
made of remaing quantity of sal seeds 
among the old units. During the course 
of argument before us, conflicting 
claims were made as to the basis on 
which the allotment is to be made. Acc- 
ording to learned counselappearing for 


Messrs K. N. Oil Industries and Messrs 


M.P. Oil Extraction Pvt. Ltd. the basis of 
allotment should not be the capacity but 
utilisation. The contention to the contrary 
put forward by learned counsel appearing 
on behalf of Messrs General Food Pvt. 
Ltd. is that fair and equitable distribution 
necessarily implies that the basis of allot- 
ment should be according to capacity 
and not utilisation. He drew our attention 
to the fact that his clients for want of 
allotment were per force required to pur- 
chase huge quantities of sal seeds from 
the market at an exorbitant price. 


8. We accordingly remit the mat- 
ter to the High Court for a decision 
afresh limited to this aspect only i.e. 
as to the basis for distribution of the 
remaining quantity of sal seeds availa- 
ble per year as between the old units. 
The High Court shall reach a decision 
afresh on the question after affording 
opportunity to all the parties affected. 
The parties may amend their pleadings 
and place such additional material in 
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~ support of their respective claims as they disposed of accordingly. There shall be 


may be advised. no order as to costs. 


9. The Special Leave Petitions are Order accordingly. 


Ja 
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_ OBSERVATION 


Constitution of India, Arts. 39 (d), 14, 16 eevee: Aathetane Surgeons 
working in office of Development Commissioner; _Delhi—_Disparity between 
their pay scale and pay scale of similar persons in employ ment of C entral Govt, 
aad Union Territory of Chandigarh—Claim for equal pay. Claim though 
prima facie legitimate not dealt with by Court as 4th Pay Commission was to 
consider very same question. 

(8). Constitution of India, Article 311-.Government em ployees— Pay struc- 
ture Fixation—Matters to. be. considered us ge Commission, : 


"OBSERVED BY 


Mr. -E.S. Venkataramiah and 
a2 D2P. Madon 
- Hon’ble J bdgee Supreme Court of India 


vOEIN 


Writ Petn. No. 2080 of 1983 Rieti cth on 12-5- 1984 j in the case of Delhi YAPORER 
Association, Petitioner: v. eee Es es and others, Respondents. 


en ee - TEXT : | | 

Order. :-—-The.... Delhi . Neeutoe lower than the pay + scale of aretehinks) 
Association is the petitioner in the above,  ABsistant Surgeons’ employed by tie 
case. It is an association of. veterinary Union Territory of Chandigarh or by tie 
doctors who are residing.in- ‘he Union Centrel Government in the Indo-Tibe- 
Territory of Delhi. By. this. petition tan ‘Border Police. (I. T. B. P.). and in 
under Article 32 of the Const. tution, the, the Border Security Force (B. S. F.) 
petitioner is seeking relief in respect of It is also alleged. that the Veterina-y 
Veterinary Assistant. Surgones working Assistant Surgeons are persons who have 
in the office of the Development Commi- obtained Bachelor’s Degree in Veterinary 
ssioner, Delhi Administration, Delhi, who science and, Animal Husbandry (B. V. 
are its members. It is alleged that these oc. & A.H.) from‘colleges of Veterinacy 
Veterinary Assistant Surgeons have been Medicine and the minimum qualifications 
denied the benefit of the principle of for entering the said course are more 
‘equal pay for equal work’ incorporated or Jess the same as those prescribed for 


in Art. 39 (d) of the Constitution and 
that there has been violation of their 
fundamental rights guaranteed under 
Article 14 and Article 16 of the Consti- 
tution because their scale of salary is 


M. B. B. S. or B:D.S. Examinations. 
They would be taught in the colleges 
of veterinary medicine inter alia subjects 
like Biochemistry, Pharmacology . ard 
Toxicology Bacteriology, Pathology, 
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Hygiene, Parasitology, Surgery, Radio- 
logy, Clinical & Preventive Medi- 
cine, Obstetric, Gynaecology and addi- 
tionally Animal Husbandry. Some of 
them, it is stated, have also undergone 
some special courses after their degree. 
Having regard to the period of study in 
the college and the subjects taught they 
claim that they are almost equal to those 
who have obtained M. B.B.S. and B.D.S. 
Degrees. 

2. It is alleged that whereas the 
Veterinary Assistant Surgeons in the 
Union Territory of Chandigarh were paid 
salary in the pay scale of Rs. 850-1700 
onthe basis of the pay scale prevailing 
in the adjoining State of Punjab and the 
Veterinary Assistant Surgeons in the 
Union Territories of Arunachal Pradesh 
and Mizoram were paid in the pay scale 
of Rs. 550-900, the Veterinary Assistant 
Surgeons of the Union Territory of Delhi 
were given pay in the pay scale of Rs. 
425-750 from Jan. 1, 1973 and ona re- 
presentation being made by them, their 
pay scale, was modified to Rs. 550-900 
with effect from November 2, 1977 as 
was being paid in the Union Territories 
of Arunachal Pradesh and Mizoram with 
effect from Jan 1, 1973 even though the 
Ministry of Agriculture had recommen- 
ded that their pay scale should be revi- 
sed to Rs. 65U-1200. The petitioner con- 
tends that even now the disparity bet- 
ween their pay scale and the pay scale 
of the Veterinary Assistant Surgeons of 
the Union Territory of Chandigarh and 
of I. T. B. P. and B.S. F. which is fixed at 
Rs. 650-1200 persists. On the basis of the 
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above allegations the petitioner prays tha 
a direction should be issued to the respon 
dents to treat the Veterinary Assistan 
Surgeons of the Delhi Admiuistratios 
at par with the Veterinary Assistan 
Surgeons of Chandigarh, I. T. B. P. anc 
B. S. F. 

3. A counter-affidavit is filed on be 
half of the Union Government denyin; 
many of the allegations in the petitior 
and in particular the recommendatior 
said to have been made by the Ministry 
of Agriculture. 


4. The Development Commissio- 
ner, Delhi has filed a counter-affidavit 
justifying the impugned pay scale anc 
at the same time he has pleaded that 
this is a matter which should be allowed 
to be examined by the Fourth pay Com- 
mission. In view of the latter plea, we 
feel that it is not appropriate to feal with 
the merits of the claim of the Veterinary 
Assistant Surgeons of Delhi in the course 
of this order although we feel that prima 
facie their grievance appears to be a 
legitimate one. Since any alteration in 
their pay scale would involve modifica- 
tion of the pay scales of officers in the 
higher cadres in the same departmen 
and in the corresponding cadres in other 
departments, the work of refixation o 
the pay scale should not ordinarily be 
undertaken by the Court at this stage 
become the Fourth pay Commission i 
required to consider the very same ques 
tion after taking into consideration all 
the relevant aspects. 


5. In addition to the principle o 
‘equal pay for equal work’ the pa 
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structure of the employees of the Govern- 
ment should reficet many other social 


values. Apart from being the dominant 
employer, the Government is also expec- 


ted to be a model employer. It has th- 


erefore, to follow certain basic principles 
in fixing the pay scales of various posts 


and cadres in the Government service. 
The degree of skill, strain of work, expe- 
rience involved, training required, respon- 
sibility undertaken, mental and physical 
requirements, disagreeableness of the 
task, hazard attendant on work and fati- 
gue involved are, according to the Third 


Pay Commission, some of the relevant 
factors which should be taken into consi- 


deration in fixing pay scales. The method 
of recruitment, the level at which the ini- 
tial recruitment is made in the- hierarchy 
of service or cadre, minimum educational 
and technical qualifications prescribed 
for the post the nature of dealings with 
the public, avenues of promotion availa- 
ble and horizontal and vertical relativity 
with order jobs in the same service or 
outside are also relevant factors. 

6. At the same time while fixing the 
pay scales, the paying capacity of the Go- 
vernment, the total financial burden whi- 
ch has to be borne by the general public, 
the dispari y between the incomes of the 
Government employees and the incomes 
o, those who are not in Government ser- 
vice and the net amount available for 
Government at the current taxation level, 
which appears to be very high whencom- 
pared with other countries in the wo- 
rid, for developmental purposes after pa- 
ying the salaries and allowances to the 
Government servants have also to be bo- 


les. The ‘needs’ are not static. 
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rne in mind. These are however,,not,; ex- 
haustive of the various matters. which,.sh-, 
ould be considered while fixing the . pay, 
scales. There may,be many others inclu- 
ding geographical considerations, .. .. .. 
7. Above all, it should be noted.that: 
the work of a pay Commission does not, 
really mean an increase of Rs.,100/- here. 
or recommending an additional allowan- . 
ce of Rs. 50/- there, It does-not.also me- 
an a mere reduction of the number ‘of pay 
scales or an attempt at the reduction:.of. 
the gap between the highest: pay.-scale and 
the lowest pay scale. | It is a big.exercise 
in gearing up the national economy. to. 
secure the highest good to the millions of 
our contrymen. In an egalitarian..society. 
based on planned economy it is impera= 
tive that there should be an evolution and 
implementation of a scientific national 
policy of incomes, wages‘and prices wo- 
uld be applicable not merely to:: Govern= 
ment services but also to the-other secto-' 
rs of the national economy. As for as po. 
ssible the needs of a family unit: have: to 
be borne in mind in fixing the wages sca- 
They in- 
clude adequate nutrition, medical faciliti- 
es, clothing, housing, education, cultu-al 
activities etc. Any provision made while 
fixing the pay scales for the development 
of a society of healthy and well educated 
children irrespective of the economic po- 
sition of the parents is only an investme- 
nt and not just an item of expenditure. 
In these days of galloping inflation, care 
should also be taken to see that what is 
fixed today as ah adequate pay scale does 
not become inadequate within a short 
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period by providing an automatic mecha- 
nism for the modification of the pay 
scale. 

7-A. The duties of a Pay Commis- 
sion are really onerous. But we have no 
doubt that the Fourth Pay Commission 
will keep in view all the relevant conside- 
rations, some of which are referred to 
above, while dealing with the complex 
problem of determining the equitable pay 
scales for the vast number of employees 
of the Central Governn ent and the Union 
Territories. We have also no doubt that 
the Fourth Pay Commission will not just 
be another Pay Commission as in the 
past but will lay down sound principles 
regarding the salary structure of the public 
service. 

8. In the above situation, we do not 
feel called upon to decide in isolation the 
question of discrimination raised before 
us. This is a matter which should be left 
to be decided by the Government on the 
basis of the recommendation of the four- 
th Pay Commission. 

9. It was, however, urged that since 
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the Fourth Pay Commission would not 
be making any recommendation in respe- 

ct of the period between 1973 and the 

date on which the new pay scale to be 

fixed on the recommendation of the Four- 
th Pay Commission would come into 

force, the Court should consider whether 

the Veterinary Assistant Surgeons were 

entitled to any retrospective benefit in re- 

spect of the said past period. Having re- 

gard to the long delay in approaching 

this Court after the fixation of their pay 

scale earlier, we do not propose to gra- 

nt any relief in respect of that 

period. 

10. The petition is, therefore, dismi- 
ssed. The petitioner is at liberty to make 
its representation before the Fourth Pay 
Commission to determine the pay scale 
of the Veterinary Assistant Surgeons of 
Delhi. We are sure that the Fourth Pay 
Commission which is presided over by a 
former Judge of this Court would consi- 
der their representation sympatheti- 
cally. 

Petition dismissed. 
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OBSERVATION 


Appointment of those employees who have worked in leave vacancy— 


One who has worked earlier in leave vacancy has preferential right over ano- 
ther who worked later. 


OBSERVED BY 


Mr. V. Khalid and Mr. G. L. Oza 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeal No. 1284 of 1973, decided on 25 2.1987 in the case of (Smt.) Mary 
Oomen Appellant v. The Manager, M. G. M. High School, Kuruppampaddy, Kerala 
and others, Respondents. 


TEXT 


Khalid, J—This appeal by special 
leave is directed against the judgment 
dated 18.1.1973, passed by the High 
Court of Kerala in writ Appeal No. 45 
of 1972. 


2. This appeal involves the correct 
interpretation and the scope and affect 
of R. 51-A of Chapter XIV-A of the 
Kerala Education Rules. This Rule 
reads as follows :— 


“51-A, Qualified teachers who 
are relieved as per Rule 49 or 52 or 
on account of termination of vaca- 
ncies shall have preference for appoint- 
ment to future vacancies in schools 
under the same Education Agency, 
provided they have not been appointed 
in permanent vacancies in_ schools 
under any other Educational Age- 


99 


ncy. 


The Rule gives a teacher, discharged 


for want of vacancy or relieved as per 
Rule 49 or 52, a right to reappointment 


when a future vacancy comes into existe- 
nce. It is usual for managers of schools 


to appoint teachers to leave vacancies. 
Sometimes more than teacher get so 


appointed when there are more than one 
vacancy. When such vacancies case 


to sxist by the permanent incumbent 
coming back, the temporary appointees 


go out. When thereafter a permanent 
vacancy arises, those who had temporary 
worked in leave vacancies get preference 


to be appointed to that vacancy. The 
question in this appeal is whether the 


Manager who has to appoint a teacher 
to a permanent vacancy has to go by the 


ruie of “‘last come first go’’, to use the 
usual industrial jargon, in reverse, or 


whether the Manager has a right to 
choose between the temporary teachers, 


my) ~~ 
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ignoring the principle usually accepted that 
a person who getsa right toa post by 
virtue of earlier appointment should not 
be ignored in preference io a person who 
gets such title later. Before dealing with 
this case it will be useful to take note of 
a Note to Rule 51-A which as follows : 


‘of there are more than one claim- 
ant under this rule the order of prefere- 
nce shall be accordiig to the date of 
first appointment. If the date of first ap- 
pointment is the same, then preference 
shall be decided with reference to age, the 
older being given the first preference. In 
making such appointment, due regard 
should be given to requirement of subject 
and to the instructions issued by the 
Director under sub-r. (4) R- 1 as far as 
High:schools are concerned.”’ 


This note gives the correct quideline 
based on justice and fair play. 


3. Now, we will briefly state the 
facts. The appellant is a B. A. B.Ed. 
degree holder. She is fully qualified to 
be appointed as a teacher in any Govern- 
ment or aided school in the state of Kera- 
la. She was appointed ina temporary 
vacancy in the school of the First respon- 


dent, from 13-1-1970 to 16-3-1970, 
in the academic year 1969-70. The 
appointment has to be approved 


by the District Educational Officer, the 
second respondent herein, which was 
duly done. Since the vacancy in which 
the petitioner was working ceased to ex- 
ist, she went out of the job on 16-3-1970. 


A further vacancy arose on 22-8-1970 
and it continued till 17-12-1970. She 
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worked in this vacancy also. She went 
out of service when this vacancy ceased. 
Respondent No. 4 is another teacher 
who worked in the same school in ano- 
ther leave vacancy, from 1-9-1970 to 
26-11-1970. The appellant thus hada 
total service of six months and one day 
while the 4th i1espondent had 2 months 
and 25 days of service, under the Ist res- 
pondent. 

4. A permanent vacancy arose 
in the school for the academic year 1971 
72, for Social Studies when the Head 
Master in that school retired. The 
appellant made a representation to the 
Manager for being appointed 


against that vacancy. The Ist 
respondent appointed the .. 4th 


respondent. The appellant is a Social 
Studies teacher. The thereupon compla-. 
ined to the second respondent. The 

second respondent found the appoint- 
ment of the 4th respondent irregulor and 
held that legitimate claimant for the 
permanent post was the appellant. On this 
finding he did not approve the appoint- 
ment of the 4th respondent. The manage- 
ment took the matter in appeal before 
the Regional Deputy Director of public 
Instruction, respondent No. 3. who by 
his order dated 9-11-1971, allowed the 
appeal. Aggrieved by this order the 
appellant moved the High Court of 
Kerala by filing original petition No. 
5064 of 1971, challenging the validity of 
the order passed by the 3rd_ respondent, 
inter alia, contending that as per R 51-A 
of chapter XIV (A) of the Kerala Educa- 
tion Rules, she hada_ preferential claim 
and that appointment of the 4th 


Report No. 01, p. 03 


respondent was illegal. 

5. The learned single Judge dismi- 
ssed the original petition by his Judg- 
ment dated 1-2-1972, on the short 
ground that R. 51A_ conferred a right 
on the appellent for appointment 
in the future vacancies in the school 
and it did not restrict the right of the 
management to make his own choice 
among the thrown out teachers. The 
appellant pursued the matter by filing 
Writ Appeal 45 of 1972. The Division 
Bench dismissed the appeal agreeing with 
the learned single Judge that the manage- 
ment hada discretion to choose among 
the thrown out teachers, Hence _ this 
appeal by special leave. 


6. Though long years have passed 
by since this dispute arose wherefore we 
would have normally declined interference 


with the judgement under appeal, we think. 


it necessary to lay down the law correctly 
to avoid injustice in cases like this and to 
prevent abuse of power by those in 
whom right is conferred under R. 5IA. 
Now, both the appellant and 4th respon- 
dent are working in the same school. 
Though the subject to be taught by the 
appellant and the 4th respondent figured 
at one stage as an additional plea before 
the learned single Judge, it is inconseugen- 
tial for this judgement, though the learned 
single Judge held in favour of the apell- 
ant on the question of the subject. 


7. Let us read the rule in question. 
This rule speaks of qualified teachers. 
Both the appellant and the 4th respon- 
dent satisfy this requirement. It speaks of 
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teachers being relieved as per R. 49 or 
R. 52 or on account of termination of 
vacancies R 49 speaks of termination of 
teachers after vacation, when the vacancy 
in which they work extend over summer 
vacation and R. 52 speaks of teachers 
relieved on account of reduction in the 
number of posts under orders of the 
department. We are not concerned With 
these rules. Here, both the  teach- 


ers were relieved on account of 
termination of vacancies. The Rule 
States, that such teachers. shall have 


preference for appointment to future 


vacancies in schools under the same Edu- 


cational Agency. A future vacancy has 
arisen. The school where appointment is 
sought is under the same Educational 
Agency. The proviso is not material in 
this case. All the conditions for applica- 
tion of this Rule are satisfied. The only 
question that has to be answered is 
whether a teacher who had worked ina 
vacancy earlier has a preferential right 
over a teacher who worked later in the 


same school. It is true that the rule does 
not, in terms, mandate that the one who 


worked earlier should be preferred to 
the one who worked later. But would it 
be in accord with justice and fair play, 


to prefer the who worked later to 
the one who worked earlier in the abse- 


nce of anything in the Rule giving to the 
management a right to choose between 
the two, on the ground of suitability 


merit or efficieney. The judgement of 
the Division Bench under appeal was 


delivered on 18-1-1973. The note quo- 
ted above was inserted on 4-7-1972. The 
note leaves no doubt as to how Rule 
51-A has to be construed. The Rule 
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states that preference will be given with 
reference to the date of appointment 
if the same, age should prevail the elder 
that due regards should be given to the 
requirements of subject as far as High 
Schools are concerned. The Division 
Bench did not choose to accept the clari- 
fication contained in the note. The 
Learned Judges held against the appe- 
llant, on the wording of the Rule that, in 
terms, it did not provide for any prefe- 
rence between two or more persons and 
did not consider it Proper to read more 
into this Rule by considering the Note 
toR. 5inthe same chapter. Although 
we do not say that a Note to a Rule has 
any binding effect, it does indeed have 
a persuasive force. It cannot be ignored 
that this Note has come as an appendage 
to Rs. S51-A for clarificatory purposes 
though it does not form a part of the 
Rule. The learned Judges felt that pro- 
priety and fairness required a decision 
in favour of the appellant, when they 
observed: “It would be proper no doudt 
to give an earlier appointee preference. 
But seeing the rule as we ought to see 
every rule and every section in the Ker- 
ala Education Rules and the Kerala 
Education Act as restrictions or regula- 
tions in the matter of the free right of 
the manager to choose and appoint, it 


is impossible to read more into the 
rule.” 


8. With respect, we feel that the 
learned Judges were influenced more 
by the words in the abstract contained 
in the rule and not with the fairness 
behind the rule. 
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9. The learned Judges of the Divi- 
sion Bench had before them another 
Division Bench Judgement where the 
identical rule fell for cosideration. The 
relevant portion of that judgement was 
extracted by the learned Judges. We 
also find it useful to extract it here : 


“5. Very recently, in writ Appeal 
No. 44 of 1970, we had occasion to con- 
strue R.51-A. And we then observed 
that despite its unhappy wording, in 
particular, the use of the words, ‘“‘pre- 
ference for appointment” to mean “‘rith 
to appointment’, we had little doubt 
that what the rule meant was that a per- 
son discharged for want of vacancy had 
a right to be appointed in future vacan- 
cies, provided, of course, he had not by 
word or deed given up that right or, we 
might now and, disqualified himself 
meanwhile. And we added that the pre- 
sent tense of the words, ‘‘are relieved” 
appearing in the rule was the present 
tense of logic, not of time, so that, in 
effect, the rule should be read as if it 
said ‘‘qualified teachers who stand relie- 
ved”’ shall have preference. In that view, 
it is, no doubt, true that the petitioner’s 
appointments between 1957 and 1961 
furnished her with a title to reappoint- 
ment notwithstanding that they were 
made before the rule came into force, 
and it is at least arguable that where no 
priority in preference is prescribed by 
the rule, priority should be determined 
by priority of title. The question, then, 
is whether the plea of abandonment tak- 


en by the 3rd respondent is well foun- 
ded,” 
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The above observation was got over by 
the Division Bench with the observation 
that “it was obiter and are certainly not 
intended to be conclusive observations 
in the matter. If so, we would have refe- 
rred this case to a Full Bench.” We 
would have been happy if the appellate 
Bench had referred this question to a Full 
Bench and resolved the controversy since 
the High Court felt that the appellant’s 
contention cairicd with it the elen.ent of 
fair play and justice and was at least, to 
put it mildly, in some measure suppor- 
ted by another. Division Bench of the 
same Court. We agree that the preference 
in R. 51-A should be based on priarity 
of title. In this case, we do not havea 
plea of abandonment or other disqalifica- 
tion. 

10. The learned counsel for the ap- 


pellant brought to our notice how this | 


Rule was understood by the Manager of 
the same school when another vacancy 
arose earlier. At that time also the pre- 
sent appellant applied to the Manager, 
seeking appointment in the vacancy con- 
sequent on the retirement of a Head 
Master. The Manager declined the re- 
quest and sent a reply to the appellant, 
the relevant portion of which, eloquent 
in favour of the appellant, reads as foll- 
OWS: 

“Rule 51-A, Chapter XIV-A, K.E. 
R. lays down that qualified teachers 
who are relieved on account of termina- 
tion of vacancies shall have preference 
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for appointments to future vacancies. 
When two persons apply fora post by 
virtue of the concession laid down in R. 
SI-A, it is the natural justice to select 
the persons who has earlier and longer 
period of previous service. Hence con- 
sidering all the aspects of the question, 
the management has appointed Smt. 
P.E. Sosamma in the said vacancy.”’ 


1}. The Manager then understood 
the rule correctly, but later incorrectly. 
That is why we said earlier in our judg- 
ment that the interpretation given by 


the High Court to this Rule can result 


in abuse of this discretionary power with 
the Manager. Ifthe Government wan- 
ted to clothe Manager the power 
to choose among rival cotenders to a 
future vacancy, the rule should be suita- 
bly amended. The rule as it stands 
clearly confers priority to the earlier 
appointee. The appellant, therefore, is 
entitled to succeed. We set aside the or- 
der of the Division Bench under appeal 
and allow this appeal. The appellent 
will be entitled to all the benefits as tho- 
ugh she was appointed when the vaca- 
ney in question arose. We would like 
to make it clear that this ditection of 
ours will not enable her to draw salary 
for the period she had not worked but 
only other benefits such as seniority, 
increments, etc. The first respondent 
will pay costs of the appellant. 


Appeal allowed. 
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(T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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_ OBSERVATI DN 


(A) Condonation of breakin service —Services of temporary teacher in 
Kendriya Vidyalaya. terminated—Freas appointment given but expressly 
without benefit of past service —Teacher’s performance in subsequent years 
highly praised Heid, h was entitied to benefit of continuous service notwith- 
standing term to the contrary in his fresh appointment —Constitution of India, 
Art. 311. | 
- (B) Appointment on temorary post — Graduate teacher in Kendriya Vidyalaya 
Sangathan -Termination of service afrer turee years Petitioner represente | 
to authorities requesting condonation of break in service Commissioner of 
Sangathap, communicated that question of condonation could be considered 
afier 3 years — Writ Petition challenging break in service filed after Govt. reje- 
cted his request for condonation of break —Petition does not suffer from 
leches— Constitution of India, Art. 226. | 


OBSERVED BY 


Mr. R, S. Pathak, Mr. R. B. Misra 
- Aad Mr. G. L. Oza 7 
Hon’ble Judges, Supreme Court of India 


IN 


Civil appeal No. 1760 of 1986, decided on .é, ©. 1986 in “the case of Sushil Kimas 
Yadunath Sha, Appellant v. Union of India and another, Respondents. 


TEXT — 


Pathak, J.:— This appeal is directed duate Teacher in Hindi in a Central 
against the order dated January 24, 1985 Schools Unit under the Ministry of 


of the High Court of Delhi dismissing Education, Government of India. The. 


Central Schools Unit was converted in- 
he appellant’s writ petition on the | verted in- 
} PP 5 to an autonomous body under the Mini- 


stry of Education and was described 


now as the Kendriya Vidyalaya Sangat- 
han. The appellant was appointed on 
probation for a period of one year. It 
was stipulated that even after the prob- 


ground of laches. 

2. Having regard to the circums- 
tances in which the writ petition was 
filed at the time when. it was, the High 
Court, in our opinion. should have ig- 


nored the delay, and considered the ation was satisfactorily completed the 
matter on its merits. services of the appellant could be term- 
3. The appellant was appointed on inated at any time without any reason 


June 29, 1965 to the post of Post-Gra- being assigned onthe month’s notice 
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or one month’s pay and allowances in 
lieu of noticc. Although the appoint- 
ment was to a temporary post, it was 
-mentioned specifically that the Schools 
were of a permanent nature and there- 
_fore, it was unlikely that the employ- 
ee’s services would be terminated if his 
work and conduct was satisfactory. The 
appellant appears to have done well du- 
ring the period of probation and _ his 
services were continued after the expiry 
of that period on June 29, 1966. He 
continued in that post for about three 
years. During that period he was pos- 
ted at the Central School No. 2, Holl- 
day Camp, Colaba, Bombay. Thereaf- 
ter he was sent to raise another School, 
the Kendriya Vidyalaya Vallabh Vidhya 
Nagar, Sardar Patel University, Anand 
(Gujarat). Subsequently he was posted 
at the Kendriya Vidyalaya, Lonavala. 
According to the appellant, his work 
‘was greatly appreciated at each of his 
postings and he earned two increments 
during that period. On February 29, 19- 
68, however his appointment was termi- 
nated suddenly. The appellant made a 
representation against the termination 
of his services on March 8, 1986 anda 


few days later he was informed that an 
appointment letter was following. A 


fresh appointment with effect from June 
24, 1968 was made and the appellant 
was specifically intimated that no bene- 
fit of the previous service rendered by 
him in the Kendriya Vidyalaya Sanga- 
than would be admissible. The appell- 
ant was posted to the Kendriya Vidyal- 
aya, Tambaram, Madras and _thereafter- 


to the Kendriya Vidyalaya, Srinagar, 
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The appellant seems to have been rath 
er distraught about the break in servic 
between March 2%, 1968, when his servi 
ces were actually terminated and Jun 
24, 1968 when he entered upon his fres 
appointment and requested the author 


ties that the break in service be condo 
ned. The request was turned down an 


it was intimated that his personal beha 
viour during his early stint of appoint 
ment was found open to objection. Th 
appellant, however, earned goodwil 
and high praise during subsequent year 
for the conscientious and _ dedicatec 
work consistently put in by him. Succes. 
sive and repeated communications wer 
sent by his immediate superiors to the 
authorities detailing the high order o 


achievement shown by the appellant ir 
his work and pressing that a_ lenient 


view be taken in regard to condoning 
the break in his service. He had been 
informed by the then Commissioner of} 
the Kendriya Vidyalaya Sangathan that 
on the completion of three years of ser- 
vice his case could be reconsidered for 
condoning the break in service. In the 


hope that the assurance would be hono- 
ured the appellant persistently requested 


that the continuity of his service may be 


maintained. The record before us suffi- 
ciently establishes that his work was 


marked by outstanding efficiency and 
devotion and that almost everywhere 
that he was posted he was not found 
lacking in dedication to his responsibili- 
ties. During his posting in the Kendriya 


Vidyalaya Central School in Kabul, the 
Indian Ambassador, it appears was so im- 


pressed by his work that in February 1983 
he examined his case and found that the 
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earlier termination of service had _ pro- 


ceeded out of some personal misunder- 
standing, and that there was every 


reason for removing the break in ser- 
vice. The Government, however, expre- 
ssed its helplessness in accepting the 
request on the ground that the existing 
Rules did not permit it. Jt was there- 
after that the appellant, after obtaining 
permission to institute proceedings, 


filed a writ petition in the High 
Court. 


4. ItiS apparent that the appellant 
made detailed representations from one 
level to another hoping that on-the 
strength of his record the authorities 
would accede to his request for condo- 
ning the break in his service. .There 1s 
equally no doubt that he was supported 


throughout by his immediate superiors 
because of the high order of the work 


preformed by him in his various post-. 


ings. It was only when the Government 
itself turned down his request that he 
considered it proper to turn toa Court 
of law for redress. Upon the peculiar 
facts of this case we find it difficult to 
hold that the appellant was guilty of 
laches in restoring to the judicial process 
for relief. We think the High Court 
erred in rejecting the writ petition on 
that ground. 

5. We have examined the record 
before us and have heard learned coun- 
sel for the parties. We do think that the 


respondents should have found it possi- 
ble to accede to the request of the appe- 


llant for condoning the break in_ his ser- 
vice. There isno doubt that his servi 
ces were terminated, but the grounds 
on which they are said to have been tef- 
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minated “have subsequently not been 


found to be such as to constitute a per- 


manent deterrent to a favourable consi- 
deration of the appellant’s case. Indeed 


the Commissioner, as we have noted 
earlier, had expressed the view that it 


was a good case for condoning the 
break in service and indeed those who 


had occasion to personally witness the 
quality of the appellant’s performance 


in subsequent years, as for example the 
Indian Ambassador at Kabul, had thou- 
ght that in fairness and justice to the 
appellant his request should be accepted. 


-Ttis true that his terms on which he 


was appointed afresh expressly stated 
that he would not be entitled to conti- 
nuity of service, but we must have 


regard to the circumstances in which he 
accepted those terms. He was in no 
position to bargain for a better deal and 


in the straitened circumstances in 


which he found himself he was compell- 
ed to accept whatever was dictated 


tohim. We do not for a moment 
suggest that the sanctity of the contract 


between the parties should be givena 
go-bye, but what we do find is that here 


is acase Where the subsequent conduct 
and the quality of his performance, of 


which high appreciation was recorded 
by his superiors, indicated that he should 


be relieved of the disadvantage. suffered 
by him pursuant to that term in his con- 
tract of fresh appointment. Having 
regard to the interests of justice and in 
all the circumstances of this case we are 


of opinion that the appellant is entitled 
to an order condoning the break in his 


service and holding that he should be 
considered as continuing in service thro- 
ughout from the date of his original 
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appointment. We order accordingly. 

6. The appellant will be entitled to 
all the benefits flowing from such conti- 
nuity of service. It has not been shown 
in the counter-affidavit filed by the 
respondents that the seniority of any 
other teacher will be affected by allow- 
ing him consequential benefits. In the 
circumstances we see no reason to abri- 
dge the scope of those consequential 
benefits. 

7. The appeal is allowed, the order 
dated January 24, 1985 or the High 
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Court is set aside and the respondents 
are directed to condone the break in 
service of the appellant and treat him as 
in continuous service from June 29, 1965 
with all consequential financial and other 
benefits. The respondents are also direc- 
ted to pay to the appellant the amount 
represenfing such financial benefits for 
the period ending April 30, 1986 within 
three months from today. In the circum- 
stances of the case there is no order as 
to costs. 

Appeal allowed. 
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OBSERVATION 


Seniority—Lec.urer in college -Appointment on teaching assignment to 
foreign university _Extraordinary leave granted to him for foreign assign- 


ment wo:ld not affect break in service so as to deprive him of his seniority 
in college U.P. State Universities (President’s Act 10 of 1973), sec. 50 (1). 


OBSERVED BY 


Mr. A.P. Sen and S. Natarajan 
Hon’ble Judges, Supreme Court of India. 


Civil Appeal No. 1477 of 1986, decided on 2-5-1986 in the case of Dr. K.P. Hajela, 
Appellant v. N. S. Verma and others, Respondents. 


TEXT 


Natarajan, J.—This appeal by spe- 
cial leave is directed against the order 
of a learned single Judge of the Allah- 
abad High Court in Civil Misc. Writ 
Petn. No. 3710 of 1985 filed in the High 
Court by the first respondent herein. 
The appeal lies within a narrow compass 
as the limited question for consideration 
is whether the extraordinary leave grant- 
ed to the appellant for the period 24-12- 
1980 to 31-7-1983 on the request of the 
Government of India for his being 
posted ona teaching assignment in the 
University of Aden (South Yemen) 
effected a break in service so as to dep- 
rive the appellant of his seniority in the 
Department of Zoology in the D.A.V. 
College, Kanpur. 


2. The facts, which are not in con- 
troversy, of the case, are briefly as set 
out below. 


On 1-9-1949 the appellant was 
appointed as Lecturer in Zoology in 
substantive capacity in the D.A.V. Coll- 
ege, Kanpur. About six weeks later ie. 
on 12-9-1949 (sic) the first respondent. 
was also appointed as a Lecturer in 
Zoology in the same College. In the 


year 1974 the appellant was appointed as 
the Head of the Department of Zoology 


in the said College. On 24-12-1980 the 
appellant was granted extraordinary 
leave on the request of the Government 
of India for being sent on a teaching. 
assignment to the University of Aden. 
(South Yemen) on the express condition . 
that his lien on the post in the College 


will be maintained and his seniority will 
be protected. Onthe basis of such an 


arrangement the appellant fulfilled his 
teaching assignment at the University 
of Aden and on return to India he sou- 
ght to resume his post in the College. 
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The first respondent who was acting as 
the Head of the Department refused to 
hand over charge on the ground he had 
attained seniority over the appellant. 
It is relevat mention here that the 
first respondent did not also continu- 
ously serve the College but left its serv- 
ices and went to other teaching institu- 
tions and after stints of service therein, 
he rejoined the Department of Zoology 
in the D.A.V. College, Kanpur. It would 
appear that the first respondent went 
over On 21-1-78 as Principal of the D.A. 
V. College, Dehra Dun and thereafter 
he went over as principal of the D.B.S. 
College, Kanpur and subsequently he 
came back to the D.A.V_ College, 
Kanpur. 


3. As the first respondent refused 
to hand over charge of the Department, 
the appellant made a representation to 
the principal and sought his intervention 
After considerable delay the Principal 
refused to countenance the appellant’s 
cliam to seniority and sustained the stand 
taken by the first respondent. 


4. The appellant challenged the 
order of the principal before the Vice- 
Chancellor of Kanpur University While 
contending that he had not. suffered a 
break in service and his seniority over 
the first respondent has remained intact 
all through his period of service on de- 
putation, the appellant further conten- 
ded that the first respondent had in fact 
suffered break in service because of his 
spells of service at the D.A.V. College, 


Dehra Dun and the D.B.S. College, 


A. P, Sen 
Judge 


Supreme Court of Indiz 


Kanpur and as such the first respondent’: 
claim of continuous service was an unte 
nable one. The Vice-Chancellor uphelc 
the appellant’s claim that he had no 
suffered any break in servics and by 
virtue of his lien he was entitled to hi 
rightful place of seniority. Aggrievec 


by the order of the Vice-Chancellor, the 
first respondent preferred an appeal tc 


the Chancellor but the Chancellor aff- 
irmed the order of the Vice-Chancello1 
and dismissed the appeal. 

5. Thereatter the first respondent 
filed Civil Misc. Writ Petition No. 3710 
of 1985 under Art. 226 of the Constitut- 
ion before the High Court of Allahabad. 
By the impugned order a learned single 


Judge of the High Court allowed the 
writ petition holding that in terms of 


either the Old Statutes or the First Stat- 
utes of the Kanpur University the app- 
ellant herein is not entitled to reckon 
the period of service at the University of 


Aden for computing the length of service 
in the D.A.V. College and as such the 


recognition of the seniority of the tpp- 
ellant over the first respondent by the 
Vice-Chancellor and the Chancellor in 
their respective orders cannot be sust- 
ained. Accordingly the learned Judge 
has issued arule in favour of the first 
respondent and it 1s against that order 
this appeal by special leave has been 
filed. 

6.. While presenting the case of the 
appellant before us Shri S.N. Kacker, 
learned counsel did not press the alter- 
native co tention of the appellant that 
the first respondent had suffered break 
in service in the D.A.V. College Kanpur 
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and as such he has no locus to claim 
seniority. Consequently, the only gro- 
und on which the order of the High 
Court was assailed is that the High 
Court was in error in holding that the 
deputation service of the appellant has 
effected a break of service and as such 
he has lost his original seniority in the 
Department of Zoology. As the High 
Court has held that neither under the Old 
Statutes nor under the First Statutes of 
the Kanpur University the appellant is 
entitled to tack on his service in the Uni- 
versity of Aden with his service in the 
D.A.V. College, Kanpur it is necessary 
to advert to the relevant provisions in 
the two Statutes. However, before such 
advertence, it will be relevant to refer to 
the letter of consent issued to the appe- 
llant by the then Principal viz. Shri S.C. 
Srivastava of the D. A. V. College, Kan- 
pur as a condition precedent for his 
accepting the teaching assignment ab- 
road. The letter, addressed to the Mini- 
stry of Home Affairs, is worded as 
under :— 
“From 

Principal 

D. A. V. College, 

Kanpur, U. P. 

India. 


To, . 
Ministry of Home Affairs, 


Department of Personnel and 
Administrative Reforms, 
(Foreign Assignment Section) 
New Delhi 
Assignment of Indian Experts abroad. 
Certified that the appellant Dr. K.P. 
Hajela, Head of Zoology Department, 


mos 
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D. A. V. College, Kanpur, will be relie- 
ved for service abroad on foreign ser- 
vice terms in public interest (1. e. retal- 
ning the applicant’s lien and protecting 
his seniority within thirty days of selec- 
tion if need be). It is further stated that 
the applicant, Dr. Hajela, can be relea- 
sed for service abroad fora total period 
of three years. 


August 21, 1978. 
sd/- S. C. Srivastava’’ 


It may be seen from this letter that 
the appellant had been granted leave for 
a period of three years anda specific 
undertaking had been given on behalf 
of the College that the appellant’s lien in 
the College will be retained and his seni- 
ority also will be protected during his 
period of service abroad. It will also be 
relevant to mention in this context itself 
that even now the present Principal, 
who has declined to uphold the seniority 
of the appellant, has conceded in this 
order dated September 1, 1983 that the 
appellant’s lien has been maintained. 
The relevant portion in the order is 
contained in para 6and reads as vun- 
der: 

“Dr. Hajela’s lien has been main- 
tained on his post here in so far as the 
was granted extraordinary leave without 
pay for the period of contract service 
abroad and that no appointment was 
made in his place Other claims are not 
admissible.” 

7. No doubt the first respondent 
and the present Principal of the College 
have taken the stand that the former 
Principal had no authority to guarantee 


~ ] 


PO) 
t VU 


Report No. 04, p. 04 


the appellant his lien in the Department 
and his rank of seniority. The merit of 
this stand will be gone into later but for 
the moment we would only like to point 
out that one part of the undertaking 
given by the former Principal namely, 
retention of lien has been conformed to 
and what is disputed is only the guar- 
antee regarding the protection of seni- 
ority. 


*, Now coming to the Statutes 
the relevant one inthe old Statutes is 
11.34 and the one in the First Statutes 
is 18.10. They are in the following 
terms :— 


Old Statues : 


“Seniority of Teachers in Affiliated 
Colleges : 


11.34 (1) Subject to the provisions 
of these Statutes the seniority of teac- 
hers in a particular college shall be deter- 
mined by the length of service in that 
College in the length of service in that 
College in the same cadre and in the 
same grade. 


(2) The periods of service in an- 
other University or associated/affiliated 
college in the same or higher cadre and 
grade shall also count towards seniority 
if the University or College is situated 
in Uttar Pradesh and the College is 
affliated to or associated with one of 
the Universities in the State. 


| (3) Service in an officiating capa- 
city shall not be counted. Temporary 
service shall be counted only if it is in 
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continuation of a subsequent permanent 
appointment. 


(4) The period of leave without 
pay shall not be counted in calculating 
the seniority unless during such leave 
another position involving similar work 
was held or it was medical leave”’. 


First Statutes : 


‘Seniority of Principals and Tea- 
chers of affiliated colleges. 


18-10 The following rules shall be 
followed in determining the seniority of 
Principals and other teachers of affilia- 
ted colleges : 


(a) the Principal shall be dee- 
med senior to other teachers in the Col- 
lege ; 


(b) the Principal of a post-graduate 
college shall be deemed senior to the 
Principal of a Degree College : 


(c) the seniority of Principals and 
teachers of the affiliated colleges shall 
be determined by the length of conti- 
nuous service from the date of appoint- 
ment in substantive capacity ; 


(d) service. in each capacity (for 
example, as Principal or asa teacher), 
shall be counted from the date of taking 
charge pursuant to substantive appoint- 
ment ; 


(e) Service ina substantive capa- 
city in another University or another 
degree or post-graduate college whether 
affiliated to or associated with the Uni- 
versity or another University established 
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by law shall be added to his length 


of service.”’ 


Another provision, which has not been 
adverted to by the High Court, is also 
set out, as it has relevance: 


18.16 (or 18.01-Edj : The statutes 
contained in this Chapter shall not affect 
the inter (se?) seniority of teachers empl- 
oyed in this University from before the 
commencement of these statutes.” 


9. In order to give operative force 
to the First Statutes over the Old Sta- 
tutes in the event of any conflict in 
the provisions of the two Statutes a 
specific provision has been made in 
Chapter I Section 50 (1) /102 aNPaS it 
is worded as under :— 


‘All existing Statutes and all such 
Ordinances in force in the University, 
as are inconsistent with these Statutes 
are to the extent of such inconsistency, 
hereby rescinded and_ shall forthwith 
cease to have effect except as respects 
things done or omitted to be done be- 
fore the commencement of these Sta- 
tutes” 


10. The High Court has taken the 
view that there- is no inconsistency bet- 
ween Statute 11.34 of the Old Statutes 
and Statute 18-10 of the First Statutes 
and as such the seniority of the appell- 
ant should be determined in accordance 
with Statute 11.34 (2). As it is provided 
in sub-clause (2) of Statute 11.34 that 
the periods of service in another Uni- 
versity or College is situated in Uttar 
Pradesh and the College is affiliated to 
or associated with one of the Universi- 
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ties in the State, it has been held that 
the appellant cannot tack the period of 
his service in the University of Aden 
with his service in the D.A.V. College for 
purposes of seniority The High Court 
has further held that even if the First 
Statutes are held applicable the appell- 


ant will fare no better because under 
Sub-clause (e) of Statute 18.10 it is only 


the service rendered in a substantive 
Capacity in another University or affili- 


ated or associated College in the Uni- 
versity or another University establish- 
ed by law that would count. As the Uni- 
versity of Aden would not fall within 
the definition of ‘University or another 
University established by law” envisa- 
ged in the sub-clause the High Court has 
stated that any service rendered ina for- 
eign University has to be necessarily 


excluded while computing the length of 
- continuous service. 


11. Ona careful consideration of 
the matter we find that the High Court 


has not properly comprehended the Sta-_ 


tutes. Taking up Statute 11.34 of the 
Old Statutes it may be seen that sub- 
clause (1) deals with the reckoning of 


seniority on the basis of the length of~ 


service in one and the same College and 


inthe same cadre and grade; sub-clause 


(2) provides for the addition of service 
in another University or associated/ affi- 
liated College etc. provided the Univer- 
sity is situate in Uttar Pradesh and the 
College is affiliated to or associated with 
one of the Universities in the State; sub- 
clause (3) excludes service in an_ officia- 
ting capacity and grants recognition of 
temporary service only if it has continu- 
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ity with a subsequent p2rmanent appol- 
ntment; and lastly sub-clause (4) prescri- 
bs for taking on of l2ive period with 
the total length of service provided; (1) 
the period of leave has been spent in 
holding another position involving sim- 
ilar work or (2) it was medical leave. 
Admittedly, the case of the appellant 
would not fall under sub-clause (2) be- 
cause his service in the University of 
Aden will not constitute such kiids of 
services aS are envisaged in the sub- 
clause. However, sub-clause (4) would 
undoubtedly, cover the case of the appe- 
llant because he had _ been granted 
leave of absence on _ loss of pay 
for a period of three years for rendering 
service in the University of Aden on 
deputation basis. The words ‘‘unless 
during such leave another position in- 
volving similer work was held”? would 
squarely apply to the period of leave of 
the appellant. It is significant to note 
that the qualifying words ‘‘University or 
College situated in Uttar Pradesh and 
the colleges affiliated to or associated 
with one of the Universities in the 
State” occurring in sub-clause (2) are 
conspicuously absent in sub-clause (4) 
It is not the case of the first respondent 
and for that matter there can 
be no such contention also that the 
position held by the appellant 


in the University of Aden did not 
involve the performance of work similar 


to the one he was performing in the 
D.A.V. College, Kanpur. Unfortuna. 
tely, this sub-clause which is the one dir- 
ectly governing the case of th appellant 
has not been noticed by the High 
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Court. As there is no conflict betweer 
sub-clause (4) of statute 11.34 of the 
Old Statutes and any provision in the 
Firt Statutes there is no room or scopé¢ 
for invoking the oveiriding provisiot 
contained in Statute 1.02 (1) for denyin; 
the application of Old Statute 11.3¢ 
(4) to the case of the appellant. On th 
other hand the appellant will be entitlec 
to claim the benefit of First Statute 
18.16 (or I80l-Ed-) which preserves 
“inter (se?) seniority of teachers emplo. 
yed in the University from before the 
commencement of the Statutes.” 


12. The High Court has failed to 
notice that sub-clause (2) and (4) of Old 
Statute 11.34 contemplate different situ- 
ations and act in different fields. The 
service contemplated under sub-cl. (2) 
isa distinctly different service and has 
no bearing with the service rendered 
in the particular institution in which 
seniority is claimed. Even so, a_ link 
is provided between the services rende- 
red elsewhere and the services rendered 
in the concerned University or College 
because of the similarity of features in 
the two services and the integral con- 
nection between the Universities situa- 
ted in the State and the affiliation or 
association of the Colleges with one or 
the other of the Universities in the 
State. On the other hand the service 
contemplated under sub-clause (4) is the 
service rendered elsewhere during leave 
period even while the teacher continues 
to be on the rolls of the institution in 
which he has been rendering service. 
Thus while sub-clause (4) contemplates 
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Service rendered elsewhere during the 
period of leave, sub-clause (2) does not 
contemplate any such service but con- 
templates the service rendered elsewhere 
without taking leave from any institut- 
ion. A proper exposition of the fields 
of operation of sub-clauses (2) and (4) 
of Old Statute 11.34 willat once bring 
to light the merit in the contentions of 
the appellant and the error that has 
been committed by the High Court. As 
we have already stated the provision 
contained in sub-clause (4) of Old Stat- 
ute 11.34 has not been disturbed in any 
manner by the First Statutes and hence 
the appeilant will be entitled to the bene- 
fit of this provision, especially in terms 
of Statute 18.16 of the First Statutes 
Because of the failure of the High Court 
to have applied the appropriate provision 
in the Statutes, the period of service of 
the appellant on deputation has been 
wrongly held to be non-includible in the 
total length of service of the appellant 
and this has led to the denial of the 
appellant’s rightful seniority. 

13. As the appellant’s case falls 
squarely within Old Statute 11.34 (4) 
there is no need or necessity for resort- 
ing to the provisions of the First Statut- 
es for determining the appellant’s claim 
of seniority. It is not the case of the 
appellant that he had rendered service 
in a substantive capacity in another 
University or another affiliated or asso- 
ciated College established by law as 
contemplated by sub-cl (e) of First 
Statute 18.10. On the other hand his 
claim is that he had all along continued 
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to be in the service of the D.A.V. 
College, Kanpur notwithstanding his 
service on deputation in a foreign Univ- 
ersity because he had been granted extr- 
aordinary leave on loss of pay with 
guaranteed lien and seniority of service. 


14. It was hesitantly contended 
by the counsel for the first respondent 
that the former Principal of the D.A. 
V. College had no authority to guarantee 
the appellant the lien on his post and 
his seniority rights and that such powers 
vested only with the University. This 
contention does not require examination 
because the Principal as the Head of 
the Institute, was undoubtedly compet- 
ent to grant leave on loss of pay to the 
appellant in order to enable him to take 
up a foreign assignment on deputation 
basis. Once it is probed by the appellant 
that the period of leave was utilized in 
holding another position involving simi- 
lar work the appellant is automatically 
entitled to the benefit of sub-cl. (4) of 
Old Statute 11.34. On account of this 
irrefutable position it is needless for us 
to consider whether the principal had 
acted within his powers or had exceeded 
his powers in committing the College to 
confer rights of lien and seniority status 
to the appellant when he was granted 
leave. 


15. Inthe light of our conclusion 
the appeal has to succeed. Accordingly 
it will stand allowed and the judgment 
of the High Court is set aside. The part- 
ies will, bear their respective costs. 


Appeal Allowed. 


——— oo 


Ja 
Report No. 04 p 08 


(T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


m= TY 


Ju 


Report No, 05, p. 01 R. §, Pathak 
judge 


Supreme Court of India 


OBSERVATION 


Transfer of principal from one educational institution to another by impl- 
oring Sec. 16 G (2) (c) of Education Act after commencement of Services Com- 
mission Act—Not permissible U.P. Secondary Education Services Commi- 
ssion and Selection Boards Act (5 of 1982), Secs. 16 and 32--U.P. Intermediate 
Education Act (2 of 1921), Sec. 21 G (2)(c)—-Regulations under Education Act, 
Chap. lil, Regn 55 to 62. 


OBSERVED BY 


Mr. P. N. Bhagwati,. and R. S. Pathak 
Hon'ble Chief Justice and Judge Supreme Court of India. 


IN © 


Civil Appeals Nos. 2072 of 1985 with 2628, 2696 and 4091-92 of 1985 with Spl. 
Leave Petn (Civil) No. 9552 of 1985 decided on 9-5-1986 in the case : 

Om Prakash Rana, Appellant v. Swarup Singh Tomar and others, Respondents. 

Uday Pratap Singh, Appellant v Subedar Singh Chauhan and others, Respon 


dents. 


District Inspector of Schools, Appellant v. Raghunandan Prasad Bhatnagar and 


other, Respondents. 


Shashi Pal Singh, Petitioner v. State of U.P. and others, Respondents. 


LEX 


Pathak, J.:—The principal questi- 
on in these appeals is whether, in view 
of the enactment of U.P. Secondary 
Education Services Commission and 
Selection Boards Act, 1982 and_ the 
Rules framed thereunder, the provisions 
contained in S. 16-G (2) (c) of the U.P. 
Intermediatl Education Act, 1921 and 
Regulations 55 to 62 in Chapter III of 
the Regulations framed under that Act 
in respect of the transfer of a Principal 
from one Intermediate College to ano- 
ther continue to be of erative and effec- 


tive. 


‘in the State continued 


2. The Intermediate Education 
Act, 1921 (shortly referred to as ‘the 


Education Act) and the Regulation 
framed thereunder provide inter alia for 
the conditions of service of Heads and 
of the teachers of such educational insti 
tutions. The appointment of the Heads 
and of teachers of educational institutions 
to be gove- 
rned by the Education Act for several 


years, but with the passage of time it 
came to be felt that the selections of 


teachers under the provisions of that Act 
and the Regulations were not always 
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free and fair and moreover the field of 
selection was greatly restricted. As this 
adversely affected the availability of suit- 
able teachers and the standards of educ- 
ation the Government of Uttar pradesh 
Promulgated the U.P. Secondary 
Education Services Commission and 
Selection Services Commission and 
Selection Boards Ordinanse 1981 on 
July 10, 1981 with a view to establishing 
a Secondary Education Services Commi- 
ssion and six or more Secondary Educat- 
ion Selection Boards for the selection 
of teachers in institutions recognised 
under the Education Act. The Ordin 
ance was replaced subsequently by the 
enactment of the U. P. Secondary Educ- 
ation Services Commission and Selection 
Boards Act, 1982 (conveniently referred 

to as ‘the Services Commission Act’). 
Thereafter the State Government framed 
Rules for carrying out the purposes of 
the Act. It was some time before the 
Services Commission and the Selection 
Boards could be constituted and there- 
fore a number of Removal of Difficulties 
Orders were made by the State Govern- 
ment pursuant to power conferred under 
the aforesaid Ordinance and thereafter 
under the Commission Act. - 

3. We propose to take the appeal 
filed by Om Prakash Rana against 
Swarup Singh Tomar (Civil Appeal No. 
2072 of 1985) as representative of the 
factual context in which the appeals arise 
The Veer Smarak Intermediate College 
is an educational institution in Baraut in 
he district of Meerut. It is an institution 
ecognised under the provisions of the 
entermediate Education Act, 1921. On 
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June 30, 1982 the post of Principal o 
the College fell vacant on the the retireme 
nt of the outgoing principal, Jai Singh 
The Committee of Management resolvec 
that Bhopal Singh, the then Principal o 
the Adarsh Vedic Intermediate College 
situated in the same district, should be 
invited to join the post of principal 11 
the College. It was intended that th 
vacancy should be filled in accordance 
with provisions of the Education Act 
and the Regulations made thereunde 
which permitted the tranfer of a princt- 
pal from one institution to anothere. As 
the transfer could be effected only witk 
the approval of the District Inspector o! 
Schools, an application was made to the 
District Inspector of Schools. He refused 
to grant approval. On July 13, 1982 the 
District Inspector of Schools directed 
the Committee of Management to give 
charge of the post of Principal to the 
respondent Swarup Singh Tomar as 
officiating Principal. Three days later, 
the District Inspector of Schools super- 
seded that order and directed that the 
respondent Swarup Singh Tomar should 
be appointed a ad hoc principal under 
the Removal of Difficulties order issued 
order the Services Commission Act, 
The Committee of Management of. the 
College filed a writ petition in the Allah- 
abad High Court against the order of 
the District Inspector of Schools, and 
during its pendency the High Court 
made an interim order in which it was 
recognised that Swarup Singh Tomar 
was functioning already as ad hoc prin- 
cipal of the institution. About this 
time, the appellant Om Prakash Raua, 
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who was Principal of the B.P. Interme- 
diate College at Bijwara in the district 
of Meerut, requested the Committee 
of management of his College to relieve 
him in order to enable his transfer as 
Principal to the Veer Smarak Interme- 
diate College. On November 22, 1982 
the Committee of management passed 
a resolution accordingly. On December 
3, 1982 the Committee of Management 
of the Veer Smarak Intermediate College 
resolved on acceptin: the appellant as 
Principal of the College on _ transfer 
from the other institution. On Febru- 
ary 19, 1983, the District Inspector of 
Schools accorded his approval to the 
transfer. 


: 4. Tomar now filed a writ petition 
in the Allahabad High Court. He obta- 
ined an interim order restraining the 
Committee of Management from permi- 
tting Rana to fill the post of principal 
of the College, but the interim order 
was vacated on March 9, 1983 and Rana 
has been working as Principal of the 
College ever since. On April 9, 1985 
the High Court allowed the writ peti- 
tion and quashed the order dated Febr- 
uary 19, 1983, under which the District 
Inspector of Schools had accorded his 
approval tothe transfer of Rana. In 
allowing the writ petition the High 
Court followed the Judgment of a Full 
Bench of the Court pronounced in 
Ragbunandan Prasad Bhatnagar v. Ad- 
ministrator ; Gandhi Vidyalaya Interme- 
diate College, Khekra, (Civil Misc, 
writ Petn. No. 10301 of 1983) : (reported 
in 1985 Lab IC 1648). That wasa case 
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where the High Court re-examined the 
correctness of the views expressed by 
two Division Benches of the High Court 
in Ratan Pal Singh v. Deputy Director 
of Education, 1983 UP LB EC 34 and 
the Committee of Managment, National 
Intermediate College, Abari Indara, 
District Azamgarh v. District Inspector 
of Schools, Azamgarh, 1983 U P LB EC 
1983. The three learned Judges who 
heard the case were unable to come toa 
unanimous opinion, and by majority 
the Full Bench held that it was not per- 
missible for the Committee of Manage- 
ment of an Intermediate College to fill 
the post of Principal of the College by 
the transfer of a principal from one 
Intermediate College to another after 
the commencement of the Services Com- 
mission Act. 


5. To appreciate the scope and 
range of the contentions raised before 
us by the parties tt is appropriate to set 
forth at the outset the relevant provi- 
sions of the two statutes and the perti 
nent Regulations. S. 16-G of the Educa- 
tion Act provides : 


16. G. Conditions of service of 
Head of Institutions, teachers and other 
employees — 


(1) Every person employed in a re- 
cognised institution shall be governed 
by such conditions of service as may be 
prescribed by Regulations and any agre- 
ement between the management and 
such employee in so far as it is incons- 
istent with the provision of this Act or 
with the Regulations shall be void. 
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(2) Without prejudice to the gener- 
ality of the powers conferred by sub-sec. 
(1), the Regulations may provide for— 


(a) the period of probation, the 
conditions of confirmation and the pro- 
cedure and conditions for promotion and 
punishment, including suspension pend- 
ing or in contemplation of inquiry or 
during the pendency of investigation, 
inquiry trial in any criminal case for an 
offence involving moral turpitude and 
the emoluments for the period of suspe- 
nsion and termination of service with 
notice. 

(b) the scales of pay, and payment 
of salaries, 


(c) transfer of service from one 
recognised institution to another, 


(d) grant of leave and Provident 
Fund and other benefits, and 


(e) maintenance of record of work 
and service.” 


The Regulations 55 to 62 detail the pro- 
cedure to be followed when a permanent 
employee of an institution desires his 
transfer to another institution. An ap- 
plication for transfer is made to the In- 
spector of Schools. All applications for 
transfer are entered in a register. As 
soon as a substantive vacancy or a temp- 
orary vacancy likely to be made perman- 
ent and which is to be filled by direct 
recruitment is advertised, the Manager 
of the institution has to senda copy of 
the advertisement to the Inspector. The 
Inspector will arrange with the Manage- 
ment to see whether vacancy can be 
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filled suitably by one .of. the applican 
for transfer. When. the vacancy isn 
filled by transfer, the Management mz 
proceed to fill it by direct recruitmen 
To enable the transfer to take place it 
necessary that the Management of tl 
institution where the applicant is servir 
should be willing to release him and th: 
the Management of the institution 1 
which the applicint seeks transfer — 
willing to accept him. Apparently tk 
appellant Rana relied on these provis 
ons of the Education Act and the Regu 
ations to obtaina transfer as Princips 


from the B.P. Intermediate Colleg 
Bijwara of the Veer Smarak Intermed 


ate College, Barsut. 


6. In anticipation of the promulgé 
tion of the Services Commission Ordir 
ance the U.P. Government issued > 
Radiogram to all District Inspectors 1: 
the State directing them to stop all fres! 
selections and appointments of Princip 
als, Head Master and teachers includin. 
recruitment by promotion in all non 
Government aided Secondary Schools 
except Minority institutions, pendin; 
further orders. This was followed o1 
July 19, 1981 by the Services Commis 
sion Ordinance, Clause 16 of the Ordi 
nance provided that the appointment o 
a teacher (the expression teacher bein 
defined to include a Principal) could b 
made by the Management only on th 
recommendation of the Commission an 
any appointment made in contraventio 
of the clause would be void Thereafte 
the Services Commission Act was enac 
ted. S. 8 provides for establishing 
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ommission to be called the ‘'Uttar 
Pradesh Secondary Education Services 
Commission’. It is to be a body. cor- 
porate and entitled to exercise power 
throughout the State S. 10 provides: 


‘10(1) For the purposes’ of 
making appointment ofa teacher speci- 
fied in the Schedule, the management 
‘shall notify the vacancy to the Commi- 
‘ssion in such manner and through such 
officer or authority as may be prescribed. 


(2) The procedure of selection of 
candidates for appointment to the posts 
of such teachers shall be such as may be 
prescribed; 


Provided that the Commission shall 
with a view to inviting talented persons, 
give wide publicity in the State to the 
vacancies notified under sub-sec. (1)” 


Section 11 details the procedure to 
be followed by the Commission after 
the notification of a vacancy under S. 10 
for the purpose of holding interviews of 
the candidates and preparing a panel of 
those found most suitable for appoint- 
ment. The names on the panel are to be 
forwarded to the Management of the in- 
stitutions in accordance with the presc- 
ribed procedure and the Management is 
to appoint a candidate accordingly. S. 
16 declares : 


“16. (1) Notwithstanding to the 
contrary contained inthe Intermediate 
Education Act, 1921 or the Regulations 
made there under but subject to the 
provisions of Ss 18 and 33 - 
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(a) every appointment of a teac- 
her specified in the Schedule shall, on or 
after July 10, 1981, be made by the 
management only on the recommenda- 
tion of the Commission. 


(b) every appointment of a 
teacher (other than a teacher specified in 
the Schedule) shall, on or after July 10, 
1981 be made by the management only 
on the recommendation of the Board : 


Provided that in respect of retren- 
ched employees, the provisions of S. 
16-EE of the Intermediate Education 
Act, {921 shall apply with the modifica- 
tion that in sub-sec. (2) of the aforesaid 
section, for the words six months the 
words ‘two years’ shall be deemed to 
have been substituted. | 


(2) Every appointment of a_tea- 


_ cher, in convention of the provisions of 


sub-sec (1), shall be void.” 


Where a person is entitled to appoint- 
ment as a teacher in any institution but 
is not so appointed by the Management, 
he is given the right to apply to the 
Director of Education, Uttar Pradesh 
fora direction to the Management to 
appoint him forthwith and to pay him 
salary from the date specified in the 
order S, 22 provideds for the imposi- 
tion of a penalty on any person appoin- 
ting a teacher in contravention of 
the provisions of the Act. Such 
contravention constitutes an offence pun- 
ishable with imprisonment which may 
extend to three years or with fine up to 
Rs. 5000/- or with both S. 32 or which 
much will be said hereafter, provides ; 
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32. The provisions of the Inter- 
mediate Education Act 1921 and the 
Regulations made thereunder in so far 
as they are not inconsistent with the 
provisions of this Act or the Rules or 
Regulations made hereunder shall con- 
tinue to be in force for the purposes of 
selection, appointment, promotion, dis- 
missal, removal, termination or reduct- 
ion in rank of a teacher.” 


7. Section 33 enables the State 
Government to pass orders for a period 
of two years from the date of commen- 
cement of the Act for the purpose of 
removing difficulties. 


8. The central question is whether 
the eractment of the Services Commis- 
sion Act results in the provisions of S. 
16G (2) (C) of the Education Act and 
the Regulations made thereunder. If 
that is so, no transfer to the office of 
Principal in Intermediate Collges can be 
made, except if at all, in accordance with 
the provisions of the Services Commi- 
ssion Act. In this Connection, one point 
which arises is whether the transfer of a 
Principal from one College to another 
constitutes an appointment in the latter, 
is the case of the appellants that the 
power relating to appointments conferred 
on the Commission under the Services 
Commission Act does not in any way 
curtail the provisions regarding transfer 
set forth in the Education Act and its 
Regulations. It is urged that the right 
to apply for transfer is a condition of ser- 
vice of an employee, and neither expressly 
nor by necessary implication can it be 
said that the Services Commission Act 
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has abrogated that right. It is a facilit, 
provided to every employee and, it 1 
said, there must be clear language befor 
that right can be taken away. It is cont 
ended that it is perfectly possible to rea 
the Education Act and its Regulation 
side by side with the Services Commissio: 


Act and infer therefrom that the powe 
of transfer continues to co-exist unde 


the former with the power relatin 
to appointments conferred on the Com 
mission under the latter. There isn 
inconsistency between two power 
it is submitted, and that is apparer 
when S. 32 of the Services Commissio 
Act deals with the effect of the inconsis 
tency between the provisions of the Edi 
cation Act, and the Regulations mad 
thereunder, and the provisions of th 
Services Commission Act; and its Rule 
and Regulations, in regard to the selec 
tion, appointment, promotion, dismissa 
removal, termination or reduction in ran 
ofa teacher. This submission is base 
on the premises that the power of trans 
fer is not encompassed within the powe 
of appointment. So it is said that S. | 
of the Services Commission Act whic 
provides that the appointment of a Prir 
cipal can be made the Managemer 
only on the recommendation of the Cc 
mmission does not bar the transfer of 
Principal from one College to another. 
9. Asis clear by now, the funds 
mental basis of the contention that th 
power of transfer under the Educatio 
Act and its Regulations continues i 
force even after the enactment of. th 
Services Commission Act rests on th 
assumption that the power of appointn 
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ent does not include the power of trans- 
Fer. In our opinion, the assumption 1s 
unsustainable. The scheme under the 
Education Act envisages the appointment 
of a Principal in relation to a specific 
college. The appointment is in relation 
‘to that College ond to no other. Mor- 
eover, different Colleges may be owned 
by different bodies ar organisations, so 
that each Principal serves a different 
employer. Therefore, on filling the off- 
ice of a Principal to a College a new 
contract of employment with a particu- 
lar employer comes into existence 
There is no State-level service to which 
Principals are appointed. Had that 
been so, it would have been possible to 
say that when a Principal is transferred 
from one College to another no fresh 
appointment is involved But when a 
principal is appointed in respect of a 
particular College and is thereafter tran- 
sferred as a Principal of another College 
it can hardly be doubted that a new app- 
ointment comes into existence. Altho- 
ugh the process of transfer may be gove- 
rned by considerations and move thro- 
ugh a machinery different from the cons- 
-jderations governing the appointment of 
a person ab anitio as Principal, the 
nature of the transaction is the same, 
namely, that of appointment, and that 
isso whether the appointment be thro 
ugh direct recruitment, through promo- 
tion faom the teaching staff of the same 
institution or by transfer from another 
inStitution. 


10. It is pointed out that when S. 
10 of the Service Commission Act requ- 


ar 
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ires that for the making of an appointm- 
ent ofa teacher the Management must 
notify the vacancy to the Commission, 
does not speak of ‘‘every vacancy”, and 
designedly leaves the possibility open of 
some vacancies being filled by transfer. 
This submission is also without 
substance. A survey of the provisions of 
the Service Commission Act makes it 
abundantly clear that the entire matter 
of selecting teachers for recognised in- 
stitutions is intended to be governed by 
the Services Commission Act. As the 


Preamble of the Act itself suggests, that 


is the whole purpose of establishing the 
Services Commission. S. 3 envisages the 
Commission as a body corporate, an 
entity of continuing existence, manned 
by persons of eminence and distinction 
from the judicial services and the educa- 
tional services and selected academicians 
with a superior level of teaching expe- 
rience and armed witha carefully deli- 
neated power to select teachers, thro- 
ugh a detailed procedure intended to 
select the best. No wonder then that 
S. 16(1) mandates that “every appoi- 


ntment” ofa principal can be made by 
the Management ‘‘only on the recom- 


mendation of the Commission’. S. 16 
(2) goes further. It declares that every 
appointment made in contravention of 
S. 16 (1) shall be void. It is only in ex- 
ceptional cases’ where the Commission 
has failed to recommend the name ofa 
suitable candidate for appointment with- 
in one year from the date of notification 
of the vacancy, or the post has actually 
remained vacant for more than two 
months then, under S. 18 (1), the Man- 
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az>meat may appoint, by diract recrul- 
tment or promotion, a teacher ona pur- 
ely ad hoc basis from amongst the per- 
sons possessing qualifications prescribed 
under the Education Act or the Regula- 
tions made thereunder. S22 demons- 
trates how absolute is the ban on app- 
ointing a teacher through a procedure 
outside the provisions of the Services 
Commission Act, for the section pro- 
vides that any person who appoints a 
teacher in contravention of the provi- 
sions of that Act shall, on conviction, be 
punished with imprisonment for a term 
which may extend to three years or with 
- fine which may extend to 5000 rupees or 
with both. Any doubt remaining is re- 
moved completely by S. 32 of the Ser- 
vices Commission Act which permits the 
provisions of the Education Act and its 
Regulations to continue in force in so far 
only as they are not inconsistent with the 
provisions of the Services Commission 
Act, its Rules and its Regulations in the 
matter of the selection and appointment, 
among other things, of a teacher. 

Il. We are firmly of opinion that 
no duality in the source of power is con- 
templated in tae matter of filling the of- 
fice of Principal of a College. It is not 
possible to contemplate that transfer 
can be effecte 1 with the approval of the 
District Inspectors of Schools under the 
Education Act and its Regulations, while 
appointment (other than by transfer) can 


be made upon the recommendation of 
the Commission. The control] Over all 


appointments is exercised by a single 
source of power, namely the Commi- 


ssion under the Services Commission 
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‘Act. It is no longer possible to invoke 


S. 16-G (2) (c) of the Education Ac 
and its Regulations and transfer of Prin. 
cipal from one institution to another 
The context in which those provision: 
operate, the authority coferred for tha 
purpose and the conditions subject te 
which it can be exercised stand comp 
letely superseded by the correspondin; 
provisions of the Services Commissio1 
Act, its Rules and Regulations. That 1: 
amply demonstrated by the declaratio1 
in S. 16 of the Services Commission Ac 
which mandates that the appointment o 
a Principal shall be made only on th 
recommendation of the Commissio. 
‘notwithstanding anything to the cont 
rary contained in the Intermediate Educ 
ation Act, 1921 or the Regulation 
made there under.” The scheme set forti 
in the Services Commission Act enacts ; 
complete code in the matter of selectio: 
of teachers, and resort is no longe 
permissible to the provisions of. th 
Education Act and its Regulations fo 
that purpose. Where the _ Service 
Commission Act intended that any prov 
ision of the Education Act pertaining tc 
the appointment of a teacher should co 
ntinue in force, it expressly provided fo 
such saving. For example, the provisc 
to S. 16 (1) of the Services Commissio1 
Act enacts that the provisions of S. 16 
EE of the Education Act which provid 
for the absorption of retrenched emplo 
yees against permanent vacancies shal 
apply with certain modifications. 

12. A submission on behalf of th 
appellant it that the power to transfe 
the service of a teacher from one institu 
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ion to another under S. 16-G (2) (c) of 
he Education Act is a condition of ser- 
vice and should not be identified with 
he power of appointment. We have 
ulready explained that in its essential 
mature the transfer of a teacher from one 
institution to another implies the cessa- 
‘ion of his appointment in the former 
institution and his appointment to the 
atter. It will also be noticed that the 
selection of teachers of the categories 
mentioned in the Schedule to the Servi- 
ses Commission Act has been considered 
py the State Legislature of such manifest 
mportance that a high powered Commi- 
ssion has been envisaged for discharging 
hat function. It is Commission consis- 
ing of persons holding positions of 
sminance in the Judiciai Services or in 
he State Education Services or with 
reaching experience as. University Pro- 
fessors and College Principals. It is in- 
tended that whenever a vacancy arises in 
the post ofa teacher the Commission 
just be notified of it. In the selection in 

teacher the Commission has been char- 
ed with the responsibility of inviting 
alented persons and selecting the best 
rom among them. The selection has to 
e made in the context of the particular 
eeds and requirements of the College. 
t is a responsibility of grave magnitude, 
he appointment of the head of an edu- 
ational institution, and therefore most 
ppropriately entrusted to the vision, 

isdom and expcrience of a high powe- 
red body, the Commission. To con- 
emplate that a vacancy can be filled 
by transfer, even subject to the approval 
of the District Inspector of Schools, is 
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to admit the possibility of an appoint- 
ment which does not measure up to the 
high standards and norms which the 
Commission can, having regard to its 
composition and status, be expected to 
apply. The Commission, as we have 
mentioned earlier, is envisaged as a_ cor- 
porate body constituted for the entire 
State and in the selection of teachers as 
Principals and Lecturers of Intermediate 
Colleges and as Headmasters of High 
Schools and Trained Graduate Grade 
teachers of Higher Secondary Schools 
(the categories of teachers detailed in the 
Schedule), it can also be expected to bear 
in mind the needs and standards of edu- 
cation designed for the entire State The 
object of the services Commission. Act 
would be defeated if vacancies to posts 
of such responsibility and obvious impor- 
tance in the field of education can be 


filled by bypassing the Commission and 


making appointments by transfer under 
S. 16-G (2) (c) of the Education Act. As 
the Services Commission Act stands to 
day, no appointment by such transfer 
can be envisaged to those vacancies 
which fall within the responsibilities of 
the Commission. 


13. Our attention has been invited 
to the circumstance that even after the 
comming into force of the Services Com- 
mission Act the State Government has 
made amendments to the Kegulations 
under the Education Act relating to the 
transfer of service under S. 16 G (2) (c) 
of the Education Act. It is urged that 
the making of such amendments indi- 
cates the belief in the State Government 
that S. 16-G (2) (c) of the Education Act 
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continues to be operative. It is permi- 
ssible to say, we think, we that the mak- 
ing of those amendments cannot alter 
the true construction of the scope of the 
enactments under consideration. It may 
have been another thing altogether if an 
amendment had been made to S. 16-G 
(2) (c) of the Education Act itself, from 
which an inference may have been pos- 
sible that the State Legislature, when 
amending that provisions on the basis 
that it continues in operation, has given 
clear indication thereby that it was 
never intended that the provisions of the 
Services Commission Act should super- 
sede S. 16 G (2) (c) of Education Act. 


14. In view of the aforesaid consi- 
deration, we hold that upon the constit- 
ution of a Commission under the Servi- 
ces Commission Act it is no longer pos- 
sible for a vacancy in the post of Princi- 
pal, Headmaster or teacher of the cate- 
gories mentioned in the Schedule to the 
Services Commission Act to be filled 
by the process of transfer under S. 16-G 
(2) (c) of the Education Act and _ its 
Regulations. On this point we find our- 
Selves in agreement with the majority 
opinion of the Full Bench of the High 
Court in Raghunandan Prasad Bhatnagar 
(1985 Lab IC 16-41) (supra and are una- 
ble to agree with what has been said by 
the Division Benches of that Court in 
Ratan Pal Singh 1983 UPLBEC 34) (sup- 
ra)and the Committee of Management, 
National Intermediate College, Adari 
Indara, District Azamgarh (1983 UPLB- 
EC 198 (supra). 


15, As the mandate imposed by S, 
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16 (1)(a) of the Services Commission Act 
that the appointment ofa Principal o 
an Intermediate College shall, on or after 
July 10, 1981 be made only on the reco- 
mmendation of the Commission, and 
inasmuch as the appointment by transfer 
of the appellant as Principal of the Veer 
Smarak Intermediate College took place 
after that date, the appointment of the 
appellant must be regarded as void. 

16. The majority in Raghunandan 
Prasad Bhatnagar (1985 Lab IC 1648) 
(supra) has observed that S 16-G (2)(c) 
of the Education Act should be limited 
to cases of mutual transfer of services 
between teachers serving in different 
institutions. We find it difficult to accept 
the accuracy of that observation, having 
regard to the view taken by us that S. 
16-G (2) (c) of the Education Act can- 
not be pressed into service atall now 
in regard to vacancies intended to be 
filled on the recommendation of the 
Commission under the Services Commi- 


ssion Act. 
17. An attempt was made by the 


appellant to show that the respondent 
Tomar is not entitled to continue as 
Principal of the Veer Smarak Interme- 
diate College and our attention was invi- 
ted to the provision of successive U. P. 
Secondary Education, Services Commi- 
ssion (Removal of Dittficulties) Order. 
Having regard to the finding that the 
appellant can have no claim to the office 
of Principal of that College on the basis 
of the transfer effected in favour, we 
do not think it is open to him to challe- 


nge the continuation of the respondent 
Tomar in that office, 
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18. Civil Appeal No. 2072 of 1985 
fails and is liable to be dismissed. 

19. Civil Appeals Nos. 4091-4092 
of 1985 have been filed by the District 
Inspector of Schools, Meerut in sup- 
port of the claim of Om Prakash Rana 
and as they raise the same questions as 
Civil. Appeal No. 2072 of 1985 filed by 
Om Prakash Rana, learned counsel for 
the District Inspector of Schools adopts 
the submmission made by learned counsel 
for Om Prakash Rana. 

20. Civil Appeals Nos. 2628 and 
2696 of 1985 arise out of substantially 
similar facts, and those appeals will also 
be governed by the view taken in the 
appeal preferred by Om Prakash Rana. 


21. A Special Leave petition (S. 


Cc) 
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L. P. (C) No. 9542 of 1985) has been 
filed by Shahi Pal Singh praying for 
special leave to appeal against the juc'g- 
ment and order of the Allahabad Hizh 
Court in which the High Court, follow- 
ing its view in Raghunandan Prasad 
Bhatnagar, (1985 Lab IC 1648) (supra) 
has quashed the appointment of the 
transferee principal 


22. Upon the considerations which 
have found favour with us, the afore- 
mentioned appeal leave petition must 
fail. 

23. Inthe result, all these appeals 
and the special leave petition are dismis- 
sed. There is no order as to costs. 

Appeals and special leave 
petitions dismissed. 


Go 
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OBSERVATION 


Discharge from service —-Whether simpliciter or by way of punishment— 
ady constable discharged from service, as stated on ground of inefficiency — 
nquiry revealed that lady constable was staying in nights with male consta- 
le—Neither charge sheet served nor provided the opportunity to be heard her 
Held, order of discharge though apparently innocuous amounted to dismis- 
al on ground of misconduct— Order is liable to be quashed and set aside due 
o violation of Constitution of India, Art. 311 (2)—Punjab Police Rules, 1934 


vol_7, R, 12.21. 


OBSERVED BY 


A. P. Sen and B. C. Ray 
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Civil Appeal No. 2327 decided on 8-8-1986. in the case of Smt. Rajinder Kaur, 
Appellant v. Punjab State and another, Repondents. 


TEXT 


Judgment :— After hearing the 
learned counsel for both the parties and 
on consideration of the question of law 
involved in this petition, special Leave 
is granted. Arguments heard. 

2. The appellant petitioner was 
appointed as a lady constable in Hoshi- 
arpur District on 7-5-1979. After comp- 
letion of training she was posted in 
March, 1980 in the police lines, Hoshiar 
pur. The superintendent of Police, 
Hoshiarpur discharged the appellant 
from service by an order dated 9-9-1980 
under R. 12:21, Volume 7 of the Punjab 
Police Rules, 1934. The said order is in 
following terms : 


“Tady Constable Rajinder Kaur 
No. 732 is unlikely to prove an efficient 


police officer. She is, therefore, hereby 
discharged from the Police Force under 
P. P. R. 12.21 with effect from today 
(9-9-1980). 

Issue orders in O. R. and all conce- 
rned to notice and necessary action.” 


3. This order was made, it has been 
stated in the petition, without serving 
any charge-sheet on her and without ask- 
ing her to explain any charge. The 
order also has not recorded any reason 
for her discharge from service. Against 
this order the appellant made a_ represe- 
ntation to the Deputy Inspector General 
of Police, Jullunder Range. The said 
representation was rejected on 17.10.1980. 
1980. The appellant filed a revision 
against the order of the Deputy Inspect- 
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or General of Police and the same was 
also dismissed on 15-4-1981. The appe- 
llant thereafter filed a Civil Suit No. 
327/ASSJ/82 in the Court of Additional 
Senior Sub-Judge, Hoshiarpur on 16-11- 
1981 challenging the order of discharge 
as bad arbitrary and against the princi- 
ples of law. The said suit was dismissed 
by the Additional Senior Sub-Judge, 
Hoshiarpur on 28-2-1983. Thereafter, 
the appellant filed an appeal before the 
District Judge, Hoshiarpur on 31-10-1983 
and it was numbered as Civil 
Appeal No. 45 of 1983. The said appeal 
was dismissed on 7-5-1984 and the judg- 
ment of the trial Court was confirmed. 
A Regular Second Appeal No. 2198 of 
1984 was filed before the High Court of 
Punjab and Haryana at Chandigarh 
The said Second appeal was dismissed 
on 10-10-1984. Hence the instant appl- 
ication for grant of special leave to 
appeal under Art. 136 of the Constituti- 
on has been filed in this Honourable 
Court by the appellant. 


4. The main argument advanced 
on behalf of the appellant is that the 
impugned order of discharge from ser- 
vice was made not in accordance with 
R. 12.21 of the Punjab Police Rules, 
1934 in accordance with the terms and 
conditions of the service but was made 
by way of punishment. An enquiry was 
made by Deputy Police Superintendent, 
Garhshankar as tothe character of the 
appellant into the allegation that She 
stayed at Mahalpur for 1 or2 nights 


with one constable, Jaswant singh and 
evidences were recorded therein without 
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giving the appellant any opportunity c 
hearing in the enquiry and withou 
giving her any opportunity to cross-exa 
mine the witnesses and the impugne 
order was made after the completion c 
the investigation on the ground of he 
misconduct which case a stigma on he 
service career. The order in question i: 
therefore, not an innocuous one thoug 
expressed in innocuous terms. It | 
made by way of punishment, the groun 
being her misconduct as found on th 
basis of the investigation and certai 
allegations behind her back. 


5. It was urged on behalf of th 
respondents that the order dischargin 
the appellant from service was not mad 
by way of punishment. The order wa 
made in accordance with the terms oa 


Rs. 12.21 of the said Rules which em 


powers the authorities to do away witl 
the service of the constable at any tim 
within three years of her enrolment, - 
she is found unlikely to prove an effici 
ent Police officer, by the Superintender 
or police and no appeal has been provi 
ded for under the Rules against the sai 
order of discharge. It was, therefore 
urged that the order being made in acco 
rdance with the conditions of servic 
of the appellant and so it is unchallenge 
able before this Court by filing a specia 
leave petition to appeal. 


6. Admittedly, the appellant wa 
appointed as alady constable on 7-5 
1979 and She was posted in March, 198 
in the Police lines, Hoshiarpur afte 
completion of her training. It has bee: 
stated in para 15 of the petition that o1 
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an allegation made by the department 
against the appellant that she spent two 
nights with a constable an investigation 
was caused to be made into the said 
allegation against her conduct and on 
the basis of that investigation the impug- 
ned order of discharge was made by the 
Superintendent of Police, Hoshiarpur. 
In para 15 of the counter-affidavit sworn 
on behalf of respondents it has been 
stated that the Superintendent of police, 
Hoshiarpur, got conducted a confiden- 
tial enquiry through a Deputy Superin- 
tendent of Police regarding the conduct 
of the appellant. Onan overall assess- 
ment of the work and conduct of the 
appellant, the Superintendent of Police, 
Hoshiarpur came to the conclusion that 
she was not likely to become an efficient 
Police Officer and thus passed an order 


discharging her from service in accor- - 


dance with the conditions of the service. 
These averments made in para I5 of the 
counter-affidavit have been verified to be 
true and correct to the knowledge of the 
deponent based upon the information 
derived from the record of the case. 
Thus, it is clear from these averments 
that the impugned order of discharge 
though stated to be made in accordance 
with the provisions of R. 12.21 of the 
Punjab Police Rules, 1934 is really made 
on the basis of the misconduct as found 
on enquiry into the allegation behind 
her back by the Deputy Superintendent 
of Police, Garhshankar. It is not disputed 
that the enquiry was made without ser- 
ving her the charge-sheet and without 
giving her any opportunity to explain the 
charges and the allegations levelled against 
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her. The enquiry was conducted be- 
hind her back and on the basis of the 
result of the investigation she was dis- 
charged from service. Therefore in these 
circumstances, it does not lie in the 
mouth of the respondents to submit- 
before this court that the order is an 
innocuous One and it is an order made 
simply in accordance with the conditions 
of her service under R. 12.21 of the said 
Rules On the other hand, in the back- 
ground of these facts and circumstances 
it is crystal clear that the impugned order 


of discharge from service of the appe- 


llant was made on the ground of her 
misconduct and it is penal in nature as 
it casts a stigma on the service career of 
the appellant. 

7. The next question that arises is 
whether the appellant who is yet to be 
confirmed in the service and has no right 
to the post in question, the impugned 
order can be assailed as violative of the 
protection given by Art. 311 (2) of 
the Constitution. This point has been 
well-settled by several decisions of this 
Court. 

8. This Court has stated in no un- 
certain terms in the case of P.L. Dhingra 
v. Union of India, 1958 SCR 828 at p. 
862: (AIR 1958 SC 36 at p. 49) as 
follows : | 

‘But even if the Government has, 
by contract under the rules, right to 
terminate the employment without going 
through the procedure prescribed for in 
flicting the punishment of dismissal or 
removal or reduction in rank, the Gove- 
rnment may, nevertheless, choose to 
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punish the servant and if the termination 
of service is sought to be founded on 
misconduct, negligence, inefficiency or 
other disqualification, then it is a punish- 
ment and the requirements of Art. 311 
must be complied with.”’ 


9, This decision has been relied 
upon by this Court in the case of K. H. 
Phadnis v. State of Maharashtra, 1971 
(supp) SCR 118: (AIR 1971 SC 998) 
where it has been held that even in the 
case of reversion of an employee who 
has been repatriated from the temporary 
post of Controller of Food Grains Dep- 
artment to his parent department of 
excise and Prohibition, to which he had 
a lien might be sent back to the substan- 
tive post in ordinary routine administra- 
tion or because of exigencies of service 
Such a person may have been drawing 
a salary more than that of his substan- 
tive post but when he is reverted to the 
parent department the loss of salary can- 
not be said to have any penal conseque- 
nces. The matter has to be viewed as 
one of substance and all relevant factors 
have to be considered in ascertaining 
whether the order isa genuine one of 
accidence of service in which a person 
sent from the substantive post toa tem- 
porary post has to go back to the parent 
post without any aspersion against his 
character or integrity, or whether the 
order amounts to a reduction in rank by 
way of punishment. 


10. It has been further observed 
by this Court in the case of State of 
Bihar v. Shiva Bhukshuk Mishra, (1971) 
Z2 Scr 191 “ape 1967 (AIR 19716SE 
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1011 at p. 1014): 


“The form of the order is conclusive 
of its true nature and it might merely 
be a cloak and camouflage for an order 
founded on misconduct. It may be 
that an order which is innocuous on the 
face and does not contain any imputa- 
tion of misconduct is a circumstance or 
a piece of evidence for finding whether 
it was made by way of punishment or 
administrative routine. But the enti- 
rety of circumstances preceding or atten- 
dant on the impugned order must be 
examined and the overriding test will 
always be whether the misconduct isa 
mere motive or is the very foundation of 
the order.”’ 


11. In the case of Shamsher Singh 
v. State of Punjab, (1975) I SCR 814 
at p. 837: (AIR 1974 SC 2192 at p. 2205) 
it has been observed as under :— 


‘No abstract proposition can be 
laid down that where the services ofa 
probationer are terminated without say- 
ing anything more in the order or termi- 
nation than that the services are termi- 
nated it can never amount toa _ punish- 
ment in the facts and circumstances of 
the case. Ifa probationer is discharged 
on the ground of misconduct, or ineffi- 
ciency or for similar reason without a 
proper enquiry and without his getting a 
reasonable opportunity of showing cause 
against his discharge it may ina given 
case amount to removal from service 
within the meaning of Art. 311(2) of 
the Constitution.” 


12. It has been observed by this 
court in the case of Anoop Jaiswal v. 
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Government of India, (1984) 2 SCR 453 
sAIR 1984 SC 636) as under : - 

“Where the form of the order is 
merely a camouflage for an order of dis- 
missal for misconduct it is always open 
to the Court before which the order is 
challenge to go behind the form and as- 
certain the true character of the order. 
If the Court holds that the order though 
in the form is merely a determination of 


employment is in realityacloak  forans >)" 
order of punishment, the Court would: 
not be debarred, merely because: of the: 


form of the order, in giving effect to 
the rights conferred by law upon the 
employees.” 

13. Ona conspectus of all these 
decisions mentioned herein before the 
irresistible conclusion follows that the 
impugned order of discharge though 
Fouched in innocuous . terms, “is 


merely a camouflage for an order of © 


dismissal from service on the ground of 
misconduct. This order has been made 
without serving the appellant any charge 
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sheet, without asking for any explanat- 
ion from her and without giving any 
opportunity to show cause against the 
purported order of dismissal from serv- 
ice and without giving any opportunity 
to crossexamine the witnesses examin d, 
that is, in other words the order has 


been made in total contravention of the 
provisions of Art 311 (2) of the Const- 


itution. The impugned order is, there- 
fore, liable to be quashed and set aside. 


Aowritiof certiorari be issued on the re- 


sponcents to quash and set aside the 


«impugned, order date 9-9-1980 of her 
dismissal from service. 


A writ in the 
nature of mandamus and appropriate 


directions be issued to allow the appell- 
ant to be reinstated in the post from 
which she has been discharged. The 


appeal is thus allowed with costs. The 
authorities concerned will pay all her 


emoluments to which she is entitled to 
in accordance with the extant rules as 


early as possible in any case not later 
than eight weeks from the date of this 


judgment. 
Appeal allowed, 
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OBSERVATION 


(A) Premature retirement— Judicial service—Governor passing order, only 
ecommendation of Administrative Judge and not on recommendation of Ad- 
ininstrative Committee or Full Court —Order of premature retirement of Di- 
trict and Sessions Judge, held, was void —Constitution of Ind:a, Arts, 232, 225 
Allahabad Rules of Court, (1952), Chap. 3, Rr. 3 to 5), 
(B) Premature retirement— Judicia] service —-Government cannnot take the 
itiative to retire prematurely, a judicial officer —Such initiative should rest 


ith the High Court. 


TEXT 


Venkataramiah, J.:- The appellant 
was working as an Additicnal District 
and Session Judge in the State of Uttar 
Pradesh in the year 1968. His date of 
birth was April 1, 1913 He would have 
retired from service on the expiry of 
March 31, 1971 on completing 58 years 
ofage. But on September 3, 1968 the 
appellant was served with an order dated 
August 24, 1968 issued by the Secretary 
to the Government of Uttar Pradesh 
(Home Department) stating that the 
Governor of Uttar Pradesh in exercise 
of the powers under para (i) of the first 
provisio to clause (a) of Fundamental 
Rules 56 contained in the Financial Hand 
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Civil Appeal No. 1243 of 1972 decided on 5-8-1986 in the case of Tej Pal Singh, 
Appellant v. State of U.P. and another, Respondents. 


Book, Volume II, Para II to IV, as 
amended from time to time, had been 
please to order that the appellant should 
retire from service on ihe expiry of three 
months from the date of service of the 
notice. Aggrieved by the said notice of 
premature retirement, the appellant 
filed Writ Petition No. 3958 of 1986 be- 
fore the High Court of Allahabad under 
Article 226 of the Constitution urging 
Inter alia (i) that the retirement 
of the appellant as per order dated 
August 24, 1968 had been ordered with- 
out the recommendation of the High 
Court as required by Article 235 of the 
Coanstitution, (ii) that Fundamental 


an | 


fy 
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Rule 56 under which the impugned order 
had been issued was violation of Articl- 
es 14 and 16 of the Constitution, and 
(iii) that the appellant’s premature retire- 
ment was in violation of Article 311 (2) 
of the Constitution. The question re- 
lating to the validity of Fundamental 
Rules was 56 involved in two. other 
cases which were pending before the 
High Court. The Writ Petition filed by 
the appellant and the other two writ 
petitions were heard together by a Divi- 
sion Bench of the High Court. The 
Division Bench referred all the three 
matters to a Full Bench to consider two 
specific question of law, namely (i) 
whether under Fundamental Rule 56 the 
age of superannuation was 55 or 58 
years and (ii) whether the proviso to 
clause (a) of Fundamental Rules 56 
violated Articles 14 and 16 of the Con- 
stitution. Thereafter the Full Bench 
heard all the three cases and answered 
the two questions as follows: (i) Under 
clause (a) of Fundamental Rule 56 the 
age of superannuation was 58 years and 
(ii) Paragraph (i) of the proviso to clause 
(a) of the Fundamental Rule 56 violated 
Articles 14 and 16 of the Constitution. 
The judgment of the Full Bench was 
pronounced on September 26, 1969. 
Immediately thereafter the Governor of 
Uttar Pradesh issued an Ordinance dated 
November 5, 1969 making amendments 
to Fundamental Rule 56 and validating 
actions already taken thereunder. ‘the 
Ordinance was replaced by U.P. Act 
No. 5’ of 1970 on April 1,'°1970; The 
appellant sought the amendment of the 
Writ Petition questioning the validity 
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of the Ordinance and the Act. The 
after ths Writ Petition was heard by 
Division Bench of the High Court a 
it came to be dismissed on February 

1970. This appeal by certificate is fi 
against the judgment of the High Cot 


2. In this case we are not conc 
ned much with the validity of Fundar 
ntal Rule 56 since it can be disposed 
on the ground based on Article 235 
the Constitution. 


3. The undisputed facts as can 
gathered from the records in this cé 
which are relevant for purposes of tl 
appeal are these. The State Governm 
nt moved the High Court in the ye 
1967 for the premature retirement of t. 
appellant. On July 8, 1968 the Admi 
istrative Judge agreed with the propo: 
of the State Government to retire t 
appellant prematurely after giving hi 
three months’ notice. The Govern 
passed the order of retirement on Au 
ust 24, 1968. Three days thereafter, « 
August 27, 1968 the Administrai 
Committee of the High Court gave : 
approval to the recommendation t. 
Administrative Judge earlier communi 
ated to the State Government. There: 
ter on August 30, 1968 the Addition 
Registrar transmitted the order of t 
appellant. It was actually served <¢ 
September 3, 1968. The question f 
consideration it this case is whether tl 
order of compulsory retirement lass 
against the appellant satisfics the requ 
rements of the Constitution. 


4. Article 235 of the Constitutic 
provides that the contro] over distri 
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courts and courts subordinate thereto 
including the posting and promotion of 
and the grant of leave to persons belong- 
ing to the judicial service of the State 
and holding any post inferior tc the 
post of District Judge shall be vested in 
the High Court. It has been held in 
State of Uttar Pradesh V, Batuk Deo 
Patil Tripathi (1978) 3 SCR 131 : (1978) 
All LJ 475) that premature retirement of 
Judges of District Courts and of subord- 
inate courts is a matter which falls squ- 
arely within the power of control vested 
in the High Courts by Article 235 of the 
Constitution without the recommenda- 
tion of the High Court it is aot open to 
the Governor to issue an order retiring 
prematurely Judges of District Courts 
and of subordinate courts. 


5. Insofar as the High Court of 


Allahabad is concerned rules are framed — 


under Article 225 of the Constitution 
and all other powers enabling it in that 
behalf by the High Court regarding the 
manner in. which the administrative 
work of the High Court should be carr- 
ied out. They are known as Rules of 
Court, 1652. The relevant rules are 
found in chapter If of the Rules of 
Court, 1952. The material part of 
Chapter III is set out below :— 


CHAPTER III 
Executive and Administrative 
Business of the 
Court 


l. ‘Subject to these Rules, a Com- 
mittee of Judges composed of the Chief 


and the executive 


at 
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Justice, the Judge in the Administrative 
Department and five other Judges to be 
appointed by the Chief Justice, referred 
to in these Rules as the Administrative 
Committee, shall act the Court. The 
Chief Justice shall have the Charge of, 
and may act for the Court in the Admi- 
nistrative Department and the executive 
and administrative business pertaining to 
the Court, except, that the Judge in 
the Administrative Department shall 
have charge of, and may act for the 
Court in Administrative Department 
and administrative 
business pertaining to the Courts subor- 
dinate to the Court. As for as possible, 
the Judge in the Administrative Depart- 
ment shall discharge his duties and fun- 
ctions in consultation with the Inspect- 
ion Judges concerned, who shall be ap- 
apointed by the Chief Justice from 
time to time. 


The membership of the Committee 
shall be for two years except in the case 
Chief Judge and the Judge in the Ad- 


ministrative Department. 


2. From time to time and as occa- 
sion arises the Chief Justice shall nomi- 
nate one of the Judges to act as the Jud- 
ge in the Administrative Department, 
whose terms of office shall be three 
years unless renominated. 


3. All executive and administrative 
business and all business in the Admin- 
istrative Department requiring orders 
shall be submitted by the Registrar 
to the Chief Justice or the Judge 
in the Administrative Department, as 
the case may be, together with his 


Go 
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comments thereon, if any, and may sub- 
ject to these Rules, be disposed of by 
that Judge. 


4, The Judge in the Administrative 
Department shall, before passing final 
orders cause to be circulated for the 
information of the Judges of the Admin- 
istrative Committee then present in All- 
ahabad, his recommendations as to the 
appointment, promotion or suspension 
of judicial officers. 


Should any Judge dissent from such 
recommendations, he shall signify his 


dissent and his reasons therefor in 
writing. 


5. (1). In regard to the following 
matters the Judge in the Administrative 
department shall consult the administ- 
rative Committee either by circulating 
the papers connected with the matter 
together with his own opinion or 
recommendation thereon to the mem- 
bers of the Committee then present in 
Allahabad or by laying in before a meet- 
ing of the Administrative Committee, 
namely : 


(a) the issue of General Letters 
to subordinate courts; 


(b) the issue of directions regar- 


ding the preparation of returns and 
statements ; 


(c) all matters of importance 


upon which the Government desires 
the opinion of the Court ; 
(d) appointment of the U, P. 


Higher Judicial Service; and 
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(e) any other matter which the 
Chief Justice or the Judge in the Admi- 
nistrative Department may consider fit 
to be laid before it for consideration. 


(2) Copies of all General Letters 
issued to subordinate courts shall be 
circulated to all Judges for information 
as soon as may be after issue......... 


(7) As soon as the Administrative 
Committee has disposed of any business, 
a statement showing what matters were 
laid before the Committee and the man- 
ner in which they were disposed of shall 
be circulated for information to all 
Judges except such Judges as may be on 
leave.” 


6. Inthe above decision State of 
Uttar Pradesh v. Batuk Deo Patil Tripa- 
this (1978 All LJ 477) (supra) this Court 
has held that the power of the High 
Court under Article 235 of the Constit- 
ution to make recommendation to the 
Government to retire a subordinate jud- 
icial officer permaturely could be exerci- 
sed by the Administrative Committee 
of the High Court. In the instant case, 
itis seen that the Administrative Com- 
mittee of the High Court came into the 
picture only after the State Government 
had passed the order of retirement. It 
was no doubt true that the Administrat- 
ive Judge had agreed with the proposal 
of the State Government to retire the 
appellant prematurely on July 8, 1968 
and that on the basis of the opinion ex- 
pressed by the Administrative Judge the 
Governor had passed the order on 
August 24, 1968. It was only on August 
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27, 1968 the order of the Governor was 
placed before the Administrative Com- 
mittee of the High Court when it gave 
its approval to the opinion of the Ad- 
ministrative Judge earlier communica- 
ted to the State Government. After 
the Administrative Committee had ex- 
pressed its opinion the matter was not 
again referred to the Governor at all. 
After the Administrative Committee had 
approved the opinion of the Administr- 
ative Judge the order of retirement was- 
served on the appellant on September 3, 
1968, It is thus seen that the Governor 
had not acted in the instant case on 
the basis of the recommendation of 
either the Full Court or of the Adminis- 
trative Committee had approved the 
opinion of the Administrative Judge 
the order of retirement was served on 
the appellant on September 3, 1968. It 
is thus seen that the Governor had not 
acted in the instant case on the basis 
of the recommendation of either the 
Full Court or of the Administrative 
Committee of the High Court but only 
on the opinion of the Administrative 
Judge. 

7. The two learned Judges who 
finally heard the Writ Petition of the 
appellant dealt with the question of 
compliance with Article 235 of the Con- 
stitution in the two separate Judgments 
delivered by them Both the learned 
Judges, we regret to say, missed the 
essence of the question agitated before 
them. They have referred to Article 
233 of Constitution in the course 
of their judgment while the proper Art- 
icle which arose for consideration before 
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them was Article 235 of the Constitu- 
tion. Both the learned Judges have 
taken the view that the Governor is only 


expected to consult the High Court on 
the question when he proposes to make 


an order of premature retirement in 
respect of a District Judge or a subord- 
inate judicial officer. They have over- 
looked that the Governor can pass such 


an order only on a_ recommendation 
made by the High Court or the Admini- 


strative Committee. The second error 
committee by both of them is that they 
have held that such consultation with 
the High Court is permissible even 
after the Governor has passed the order 
of compulsory retirement. Thirdly, they 
have equated the recommendation that 
should be made by the High Court be- 
fore a judicial officer can be prematu- 
rely retired to the consultation contem- 
plated under Article 320 (3) (c) of the 
Constitution, which provides that the 
Union Public Service Commission or 
the State Public Service Commission as 
the case may be, shall be consulted on 
all disciplinary matters affecting a per- 
son serving under the Government of 
India or the Government of a State in 
a civil capacity, including memorials or 
petitions relating to such matters, and 
have held relying upon a decision of this 
Court in State of U. P. v. Manbodhan 
Lal Srivastava 1958 SCR 533: (AIR 
1957 SC 912) that such consultation was 
not mandatory and that failure to do 
so did not afford acause of action to 
the appellant in a court of law. 

8. In State of Haryana v. Inder 
Prakash Anand H.C.S. 1976 (Supp) 


“J 


Qi 
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SCR 603:(AIR 1976 SC 1841). this 
Court has held that Article 235 of the 
Constitution vests in the Hi h Court 
control over district courts <nd courts 
subordinate thereto. This ‘‘control’’ in- 
cludes both disciplinary and adminis- 
trative jurisdiction. Disciplinary con- 
trol means not merely jurisdiction to 
award punishment for misconduct, but 
also the power to determine whether the 
record ofa member of the service is 
satisfactory or not so as to entitle him 
to continue in service for the full term 
till he attains the age of superannuation. 
Administrative, judicial and disciplin- 
ary control over members of the judi 
cial service is vested solely in the 
High Court. Premature retirement is 
made in the exercise of administrative 
and disciplinary jurisdiction. It is ad- 
ministrative because it is decided in 
public interest to retire him prema- 
turely and it is disciplinary, beca- 
use, the decision is taken in public 
interest that he does not deserve to 
continue up to the normal age of super- 
annuation. The fixation of the age 
of superannuation is the right of the 
State Government. The _ curtailment 
of that period under rules governing 
the conditions of service is a matter 
pertaining as well as administrative 
control. The control which is vested 
in the High Court is complete control 
subject only to the power of the Gover- 
nor in the matter of appointment, dis- 
missal, removal or reduction in rank 
and the initial posting of and _ initial 
promotion to the rank of District Judge. 
The vesting of complete control over 
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the subordinate judiciary in the Hig 
Court, leads to this that if the Hig 
Court is of opinion that a_ particule 
officer is not fit to be retained in servic 
the High Court will communicate thé 
opinion to the Governor, because, th 
Governor is the authority to dismis: 
remove or reduce in rank or terminat 
the appointment. In such cases, th 
Governor, as the head of the State, wi 
actin harmony with the recommenda 
tion of the High Court as otherwise th 
consequences will be unfortunate. Bu 
compulsory retirement simpliciter doe 
not amount to dismissal or removal o 
reduction in rank under Article 311 o 
under service rules. When a case is na 
of removal or dismissal or reduction i: 
rank, any order in respect of exercis 
of control over the judicial officers i 
by the High Courtand by no _ othe 
authority; otherwise, it will affect th 
independence of the judiciary. It is i 
order to effectuate that high purpos 
that Article 235 of the Constitution, a 


construed by this Court in variou 
decisions, requires that all matter: 
relating to the subordinate judiciary 
including premature retirement anc 


disciplinary proceedings but excludin; 
the imposition of punishment failin 
within the scope of Article 311 of the 
Constitution and the first appointmen: 
on promotion should be dealt with anc 
decided upon by the High Courts ir 
exercise of the control vested in them. 


9. In High Court of Andhra Pra. 
desh v. V. V.S. Krishnamurthy (1979) 1 
SCR 26: this Court has again observec 
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that Article 235 of the Constitution is 
the pivot around which the, entire 
scheme of the Chapter VI of Part VI of 
the Constitution revolves. Under it 
the control of district courts and courts 
subordinate thereto including the pos- 
ting and promotions of and the grant 
of leave to persons belonging to the 
judicial service of a State is vested in 
the High Court. After considering a 
number of decisions, the Court in that 
cases has set out the true legal position 
crystallized by the said decisions as rega- 
rds the scope of the control of the High 
Court over the subordinate judiciary 
vested in it under Aricle 235 of the 
Constitution. The Court proceeded to 
observe that the said power under Arti- 
cle 235 of the Constitution was exclu- 
sive in nature, comprehensive in extent 
and effective in operation. Amongst 
the several matters which fell within its 
scope, this Court was of the view that 
premature retirement of Judges of the 
district courts and of the subordinate 
courts was one. 

10. Itis thus clear that the High 
Court was in error in not construing the 
applicability, andthe scope of Article 
235 of the Constitution while deciding 
the case before it. It assumed that the 
Governor after consulting the High 
Court could pass an order of premature 
retirement in respect of a District Judge 
or a subordinate judicial officer and even 
if he did not consult in that regard the 
order of premature retirement passed 
by the Governor would not be vitiated 
and that in any event it was an irregul- 
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arity which could be cured by rule 21 
of the Court Rules, 1952. 


1]. The relevant passages in the 
judgments of the two learned Judges 
who decided the case in the High Court 
are given below: 


‘(Per D. S. Mathur, J.) 


In the case of premature retirement 
consultation, if made subsequently, but 
before the officer actually retires, that is, 
hands over charge, cannot in each and 
every case he said to be illusory and not 
genuine. It is only when it appears that 
after the passing of the order of compul- 
sory retirement, the High Court did not 
consider the matter on merits but accep- 
ted the fait accompli, it can be said that 
there had been no consultation as conte- 
mplated by Article 233(1); but where the 
High Court did consider the matter on 
merits and agreed with the order passed 
by the Governor directing the compul- 
sory retirement of a judicial officer, there 
would be no defect, considering that the 
order of retirement shall take effect from 
the date of communication or from the 
date the government servant is to retire 
from service. In the instant case, three 
months’ notice was given, that is, the 
officer was to retire from service on the 
expiry of three months form the date of 
communication of the order of retirement. 
Within this period the matter could be 
considered on merits by the High Court 
on its own or ana representation made 
by the officer. Weare, therefore, of 
opinion that the consultation of the 
High Court connot be declared invalid 


ny 
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simply because there was no proper and 
full consultation before the passing of 
the order of premature retirement, pro- 
vidtd that the facts and circumstances 
of the case made it evident that the High 
Court had not been unduly influenced 
by the decision of Governor and the 
High Court had on its own and indepe- 
ndently considered the matter on merits. 


Reference may now be made to rule 
21 of Chapter HI of the Rule of Court 
which clearly provides that no irregula- 
rity in, or omission to follow, the proce- 
dure laid down in this Chapter shall 
affect the validity of any order passed or 
anything done under these rules. This 
rule cannot cover a case where any order 
was passed in complete disregard of the 
rules contained in Chapter IIJ; but on 
irregularity committed in good faith 
shall not invalidate the order. The prin- 
ciples governing the provisions like sec- 
tion 5 of the Limitation Act can easily 
be made applicable to a case of the pres- 
ent nature. Where two opinions are 
possible the irregularity, if any, cannot 
be deemed to have been committed in 
bad faith and such irregularities shall be 
covered by the above rule 21.” 


‘(per Satish Chandra, J,) 


Under Chapter III rule 5 the Admi- 
nistrative Judge had to consult the 
Administrative Committee. Even if the 
consultation takes place subsequently 
if the committee approves of the action 
of the Administrative Judge, then the 
original action would be valid and _ effec- 
tive with effect from its own date. 
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In this view, the communication of th 
Court’s opinion on the 8th July, 1968 
would be valid. 


Even if it be assumed that the com- 
munication of 8th July, 1968 did not 
satisfy the requirements of law, still the 
petitioners have not made out a case for 
interference. It has been seen that the 
Administrative Committee took the 
decision on the 28 th August, 1968. By 
then the Governor had considered the 
opinion of the Court as sent to it on the 
Sth July, 1968. The Governor sent the 
order of compulsory retirement to the 
High Court. The High Court transmi- 
tted it for service on the petitioners on 
or about the 2nd September, 1968, much 
afrer the Administrative Committee had 
approved the proposal. The order was 
served on the petitioner on 3rd Septem- 
ber, 1968. Thus before the order of 
compulsory retirement came into force 
on 3-9-1968, all the requisite require- 
ments of Article 233 of Constitution had 
been completed. In this situation, rule 
21 would come in to play and would 
cure whatever irregularity took place 
in following the procedure laid down 
in Chapter III of the Rules of the Court 
The impugned, order cannot be held to 
have violated Article 233 of the Consti- 
tution.” 


12. We do not approve of the 
above opinions of the learned Judges of 
the High Court. 


13. Now, it is settled by the decisi- 
on of this Court in State of Uttar Pra- 
desh x. Batuk Deo Patil Tripathi (1978 
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‘Ali LJ 477) (supra) that on a true const- 
ruction of the rules of business of the 
Allahabad High Court it was opened to 
the Administrative Committee to recom- 
mend to the Governor ro pass an order 
of compulsory retirement in respect of a 
District Judge or a subordinate judicial 


officer. We need not, therefore, go into 
the question whether the Full Court 


alone should have considered the case of 
the appellant before such recommendat- 
ion was made. In the instant case as 
we have already stated above, the Admi- 
nistrative Committee came to know of 
the order of premature retirement alre- 
ady passed by the Governor only after 
it had been passed onthe basis of the 
opinion expressed previously by the 
Administrative Judge. The Rules of 
Business in Chapter 111 of the Rules 
of Court, 1952 referred to above show 
the powers which are exercisable by the 
Full Court, the Chief Justice, Judge in 
the Administratment (Administrative 
Judge) and the Administrative Commi- 


ttee of the High Court, Rule 3 of Chap- 
ter 111 of the Rules lays down that all 


executive and administrative business 
and all business in the Administrative 
Department requiring orders shall be 
submitted by the Registrar to the Chief 
Justice or the Administrative Depart- 
ment, as the case may be, together with 


this comments thereon, if any be subject 
to these Rules disposed of by that 
Judge. Rule 4 provides that the Judge in 


the Administrative Department shall 
before passing final order, cause 
to be circulated for the information of 
the Judges of the Administrative Comm- 
ittee then present in Allahabad his reco- 


19 


E.S. Venkataramiah _ - 


Judge 
Supreme Court of India 


mmendations as to the appointment, 
promotion or suspension of judicial off- 
icers, and that should any Judge dissent 
from such recommendations, he shall 
signify his disset and his reasons there- 
for in writing. Rule 5 provides that in 
regard to the matters set out thereunder 
the Judge in the Administrative Depar- 
tment shall consult the Administrative 
Committee either by circulating the 
papers connected with the matter with 
his Own opininon or recommendation 
thereon to the members of the Commi- 
ttee then present in Allahabad or by 
laying it before a meeting of the Admin- 
istrative Committee and one of the ite- 
ms mentioned in clause (c) of rule 5 (1) 
of the Rules is ‘all matters of import- 
ance upon which the Government desir- 
es the opinion of the Court. In the 
instant case the Government had sought 
the opinion of the High Court regarding 
the question wherher the appellant could 
be prematurely retired and that question 
was certainly a very important matter 
from the point of the subordinate judic- 
ial. The Administrative Judge before giv- 
ing his opinion in support of the view 
expressed by the Government should 
have either circulated the letter received 
from the Government had sought the 
members of the Administrative Commi- 
ttee or placed it before them at a meet- 
ing. He did not adopt either of the two 
courses. But he on his own forwarded 
his opinion to the Government stating 
that the appellant could be prematurely 
retired. That he could not do. Ordina- 
rily, it is for the High Court, on the 
basis of assessment of performance and 
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all other aspects germane the matter 
to come to the conclusion whether any 
particular (judicial officer under its con- 
trol is to be prematurely retired and 
once the High Court comes to the conc- 
lusion that there should be such retirem- 


ent, the Court recommends to the Gove- 
rnor todo so. The conclusion is to be 


of the High Court since the control 


vests therein. Under the Rules obtain- 
ingin the Allahabad High Court, the 


Administrative Committee could act for 
and on behalf of the Court but the Ad- 
ministrative Judge could not have. 
Therefore, his agreeing with the Govern- 
ment proposal was of no consequences 


and did not amount to satisfaction of 
the requirement of Article 235 


of the Constitution. It was only 
after the Governor passed the 
order on the basis of such recomm- 


endation, the matter was placed before 
the Administrative Committee 


before the order of retirement was 


actually served on the appellant. The 
Administrative Committee may not have 
dissented from the order of the Gover- 


nor the opinion expressed by the Admi- 
nistrative Judge earlier. But it is not 
known what the Administrative Com- 
mittee would have done if the matter 
had come up before it before the Gove- 
nor had passed the order of premature 


retirement. In any event the deviation 
in this case is not a mere irregularity 


which can be cured by the ex post facto 
approval given by the Adminstrative 
Committee to the action of the Gover- 
nor after the order of premature retire- 
ment had been passed. The error com- 
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mitted in this case amounts to an it 
curable defect amounting to an illega 
ity. Wemay add that while it may t 
Open the Government to bring to tk 
notice of the High Court all materia 
having a bearing on the conduct of 
District Judge or subordinate judici 


officer, which may be in its possessio1 
the Government cannot take the init 


ative to retire prematurely a  Distric 
Judge or a subordinate judicial office 
such initiative should rest with the hig 
Court. 

14. Under the circumstances, - 


has to be held that the impugned orde 
of premature retirement passed by th 


Governor without having before hir 
the recommendation of the Administ 
rative Committee or of the Full Cour 
is void and ineffective. We, therefore 


set aside the judgment of the Hig 
Court and quash the order of prematur 


retirement passed in respect of the ap 
pellant. He shall be treated as havin; 
been in service until the expiry o 


31-3-1971 when he would have retire 
from service on attaining 58 year of age 


15. Weare informed that the ap 


pellant has died on 27-11-1983 and hi 
legal representatives have been brough 


on record. The arrears of salary, pen 
sion etc. payable to the appellant or 
the above basis till 27-11-1983 shall 
therefore, be paid to the lagal represen 


tatives of the appellant within fou 
months from today. This appeal is acco: 


rdingly. The legal representatives of the 
appellant are also entitled to the costs 
in both the Courts. 

Appeal allowed. 


Report No. 08, p: 01 R. B. Misra 
judge 
Supreme Court of India 


OBSERVATION 


(A) Compulsory retirement—Includes premature retirement—Haryana 

service of Engineers — Age of superannuation—Not reduced to 50 years by vir- 

ue of sub-clause (i) of R. 3.26 (c) (Constitution of India, Art 311—Punjab Civil 
ervices Rules, Vol. 1 Part I. R. 3.26 (c) (1) (as appplicable to Haryana). 

(B) Compulsory retirement by giving 3 mont s’ notice —R. 3.26 (d) is not 
applicable to P.W.D. Engineer —Cl. (d) is supplemental to cl. (a) of Rs. 3.26; 
AIR 1960 SG 247, Rel. on Punjab Civil Services Rules, Vol. I Part 1R. 3.26 (d) 

s applicable to Haryana) —Applicability. 
(C) Protection from premature retirement—Under Sub Cl. (1) of Rr. 3.26 
(c) of Punjab Civil Services Rules, Vol.I Part I. R. 3.26 (c) as applicable to 
aryana—It is a special rule applicable to Engineers and oversides the general 
R—. 3.26 as stood prior to 1980 also gave complete immunity to Supdt. Engr. 
rom premature retirement, (Constitution of India, Art. 311) Order of P& H 
igh Court D/- 5-1-1984 Reserved, Punjab Civil Services Rules, Vol, I Part I R. 
3.26 (c). 


“OBSERVED BY 


Mr. E. S. Venkataramiah and Mr. R. B. Misra 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeal No. 4953 of 1985 decided on 4-11-1985 in the case of S. C. Jain 
Appellant v. State of Haryana and another, Respondents. 


TEXT 


Misra, J.:—Special leave granted. 


2. This appeal by special leave is 
directed against the order of the High 
Court Punjab and Haryana dated Sth 
January 1984 dismissing the writ peti- 
tion in a service matter. 


3. The appellant joined service as 


a Sub-divisional Officer (Assistant Engi- 


neer) in Class I] on 28th August 1953 
in the former State of Pepsu. On Ist 
November 1956 the State of Pepsu and 


Punjab were merged and the appellant 
was integrated in the service of. the 
recognised State of Punjab He worked 
on this post for about eight years and 
during this period he was _ posted at var- 
ious places in the State and was assign- 
ed different kinds of duties. The autho- 
rities being satisfied with his preforma- 
nce, he was promoted to the post of 
Executive Engineer in Class I Gazetted 
on 24th May, 1961. He was allowed to 
cross the efficiency bar immediately when 
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it became due. On this post he worked 
for about ten years. Considering the 
efficiency and suitability of the appe- 
llant he was confirmed on the post of 
Executive Engineer in class I Gazetted 
on Ist April, 1965. 


4. On Ist November 1966 _ the 
State of Punjab was bifurcated into the 
State of Punjab and the State of Hary- 
ana. On the reorganisation of the State 
of Punjab the petitioner came to be 
allocated to the service of the State of 
Haryana In the new State also his 
performance was excellent and the auth. 
orities satisfied with his meritorious 
services gave him a selection grade of 
the post of Executive Engineer. The 
admission of the appellant to the selec- 
tion grade itself is indication of the fact 
that the authorities were satisfied with 
his work honesty, integrity and his cap- 
ability. In due course the appellant 
was also promoted to the post of Super- 
intending Engineer on 9th February, 
1970. He had hardly worked for about 
a month when he was reverted but not 
because of any complaint against him 
or his inefficiency but because one of the 
posts of Superintending Engineers was 
reduced by the Government. The appe- 
llant being junior-most was reverted. 
But when the post ofa Superintending 
Engineer again fell vacant the State of 
Haryana promoted the appellant to the 
said post promptly on 27th May 1971. 
On account of his meritorious service 
he was found fit to be posted first as 
additional Director of Technical Educa- 
tion Haryana for about four years and 
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thereafter as director P.W.D. (B &FI 
Research Laboratory ae Nilokheri. TI 
work of the P. W.D. Laboratory we 
highly specialised and skilled and requ 
red care, precision and accuracy an 
only officers of the merit and prove 
ability, competence and having researc 
aptitude are posted there. The appel 
ant was considered to be the mo: 
appropriate officer for the post. 


5. The appellant by a letter date 
19th October, 1981 was offered the pos 
of Superintending Engineer on depute 
tion to the Delhi Development Authc 
rity. This offer was made to the appe 
llant in view of the request from th 
Delhi Development Authority for name 
of suitable officers. Again on IIt 
December 1981 the appellant receive 
a telegram from the office of the Engi 
neer in-Chief seeking the willingness o 
the appellant for nomination for th 
post of Civil Engineer for an assignmen 
with the Government of Libya. Shortl 
thereafter the appellant received anoth 
er offer from the office of the Engineer 
in-Chief, Haryana P.W.D. (B&R) 
Chandigarh on 15th December,- 1981 
This offer was pursuant to the reques 
of the management of Dayanand Univ 
ersity, Rohtak asking for names o 
Superintending Engineer for the posto 
Chief Engineer. This offer was mad 
only to the Superintending Engineer: 
who were considered competent by the 
Engineer-in-Chief, Haryana P. W.D 
(B & R), Chandigarh. 


6. The sequance of events and th: 
promotion of the appellant to highe 
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and higher posts in quick succession 


speak for themselves and they unmistaka- 


bly indicate that the authorities were 
satisfied with his work and integrity. So 
far all was well with him. 


7. It appears that on 15th Decem- 
ber, 1981 the appellant applied for cas- 
ual leave for four days from 2Ist to 
24th December, 1981 and the station 
leave from 19th to 27th December which 
was sanctioned by the office of the 
Chief Engineer on 17th December 1981. 
When he was availing the leave he _ recei- 
ved atelegram intimating that the cas- 
ual leave and station leave have been 
cancelled. Neither the telegram nor the 
confirmatory letter dated 2lst Dece- 
mber, 1981 received subsequently dis- 
closed the reason for the cancellation of 
leave. The appellant, therefore, had to 
join and resume has duties as per ins- 
tructions in the said telegram. The 
appellant received the impugned order 
No. 11/3-BR (Estt)-6-81, dated 18th 
December, 1981 from the Government 
on 29th December, 1981 prematurely 
retiring him from service after attaining 
the age of 50 years. The impugned or- 
der of premature retirement dated 18th 
December, 1981 is in the following 
terms : 

‘‘Whereas the Governor of Hara- 
yana is of the opinion that it isin the 
public interest to retire Shri S. C. Jain, 
Superintending Engineer, Haryana P. W. 
D. (B&R Branch) from service after 
attaining the age of 50 years. 

Now, therefore, in pursuance of 
the provisions contained in rule 5.32 


R. B. Misra 
Judge 


Supreme Court of India 


(c) of the Punjab Civil Services Rules 
Vol. II, Part II and rule 3.26 (d) of 
the Punjab Civil Services Rules Vol. I, 
as applicable to the State of Harayana, 
the Governor of Haryana in the public 
interest hereby orders the payment of 
three months’ pay and allowances in 
lieu of notice to Shri S. C. Jain, Super- 
intending Engineer and retires him from 
Haryana Government Services’ with 
effect from the date of receipt of this 
order. 
By Order of the Governor 
Sd/- Commissioner & Secretary 
to Govt. Haryana PWD B & R Branch” 
8. The appellant made — several 
representations against the order of 
premature retirement on 25th January, 
1982, 26th April, 1982, 25th July 1982 to 
the respondents with copies forwarded 
to the Chief Minister of Haryana, Minis- 
ter for PWD, Haryana and the Engi- 
neer-in-Chief PWD. B & R Branch, Har- 
yana. The appellant, however, did not 
receive any reply despite repeated re- 
minders. The appellant also separately 
submitted representation to the Chief 
Minister, Haryana in January 1982. The 
same forwarded to the then Minister for 
PWD (B&R), Kanwar Ram Pal Singh 
for examining the representation in de- 
tail, who after exaraining the position 
made the following remarks on the repre- 
sentation itself: 


“Recommended strongly restoring 
him to his original post. 

Sd/——- Ram Pal Singh 

PWM 25th April 1982” 
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Despite the recommendation of the P. 
W.D. Minister the appellant got no 
relief. Under the circumstances he was 
constrained to take recourse to court of 
law and he challenged the impugned 
order of premature retirement by filing 
a writ petition in the High Court of 
Punjab and Haryana on grounds inter 
alia that in view of the clear provisions 
contained in rule 3.26 (c) of Punjab 
Civil Services Rules Vol. I, part I (as 
applicable to Haryana), which are spe- 
cial rules applicable to the Public works 
Department Officers, the general rule 
contained in rule 3.26 (d) empowering 
the Government to compulsorily retire 
a public servant has no application to 
the present case. Curiously enough the 
High Court dismissed the writ petition 
in limine by a cryptic order : 


‘No merit. Dismissed’? The appe- 
llant has now approached this Court 
by special leave. He has taken all those 
ground taken by him inthe writ peti- 
tion. 


9. Dr. Y.S. Chitale appearing for 
the appellant forcefully urged that in 
view of the provisions of rule 3.26 (c) 
of the Punjab Civil Services Rules, Vol. 
I, part I, the appellant could not be 
retired prematurely. We heard the 
counsel for the parties on this point 
first and indicated that if the first 
contention of Dr. Chitale was not ac- 
cepted we would hear the counsel for 
the parties on other points involed 
in the case. Having heard the coun-. 
sel for the parties at some length we 
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are of the view that the first point raised 
by Dr. Chitale is formidable and the 
appeal must succeed on this point alone. 
It is, therefore, not necessary to hear the 
parties on other points involved in the 
case. 


10. In order to appreciate the con- 
tention of Dr. Chitale it will be perti- 
nent to quote rules 3.26 (d) of the Pun- 
jab Civil Services Rules, Vol. J, Part ] 
applicable to the present case (1980 
Print) : 

“Compulsory retirement. 


3.26 (a) Except as otherwise provi- 
ded in other clauses ofthis rule, every 
Government employee shall retire from 
service on the afternoon of the last 
day of the month in which he attains 
the age of fifty-eight years. He must 
not be retained in service after age of 
compulsory retirement, except in excep- 
tional circumstances with the sanction 
of the competent authority in public 
interest, which must be recorded in 
writing : 

Provided that the age of compul- 
sory retirement of class IV Government 
employee shall be sixty years : 


Provided further that a Government 
emyloyee whose date of birth is the first 
ofa month shall retire from service on 
the afternoon of the last day of the pre- 
ceding on month attaining the age of 


fifty-eight or sixty years as the case may 
be. 


(By? 
(c) The following are special rules 
applicable to P. W. D. Officers :— 
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(1) Except as otherwise provided 
in this sub-clause, Government employ- 
ees in the Haryana Service of Engineers 
ClassI (B&R, LB. and_ Electricity) 
must retire on reaching the age of 58 
years, and may be required by the 
competent authority to retire on reach- 
ing the age of 50 years if they have not 
attained the rank of Superintending Engi- 
neer. 


(2) Subject to the requirements of 
this sub-clause as to re-appointment, the 
competent authority may, in special cir- 
cumstances, which sould be recorded 
in writing, grant an extension of ser- 
vice, not exceeding three months, to a 
Chief Engineer. 


(3) No Chief Engineer shall, with- 
out re-appointment, hold the post for 
more than five years, but re-appoint- 
ment to the posts may be made as often, 
and in each case for such period not 
exceeding five years as the competent 
authority may decide. Provided that 
the term of re-appointment shall not 
extend more than three month beyond 
the date on which the Government em- 
ployee attains the age of 58. 


(d) The appointing authority shall, 
if itis of the opinion that it is in the 
public interest so to do, have the abso- 
lute right to retire any Government 
employee, other than Class [V Govern- 
ment employee by giving him notice of 
not less than three months in writing 
or three months’ pay and allowances in 
Jieu of such notice :— 
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(i) if he is in class I or class II serv- 
ice or post and had entered Government 
service, before attaining the age of thirty- 
five years, after he has attained the cha of 
fifty years, and 


(ii) (a) 


or post, or 


if he is in class III service 


(b) if he is in class I or class II 
service or fost and entered 

- Government service after at- 
taining the age of thirty-five 
years; 


after he has attained the age ot fifty. 
five years. 


The Government employee would 
stand retired immediately on payment of 
three months’ pay, and allowances in lien 
of the notice period and will not be in> 
service thereafter.” 


11. Rule 3. 26(c), which is a special 
rule applicable to Government employee 
in the Haryana Service of Engineers 
Class I, will govern the case of the appe- 
llant as the special overrides the general. 
Admittedly he was working as the Supe- 
rintending Engineer for the last so many 
years on the date when the impugned 
order of his premature retirement was — 
passed by the Governor. This Rule 
provides an immunity to the engineer 
who has attained the rank of Superinte- 
nding Engineer. ‘The appellant, there- 
fore, get the protection of clause (1) of 
rule 3. 26 (c). 


12. Shri Harbans Lal appearing 
for the State of Haryana in reply refutes 
the contention raised by Dr. Chitale and 
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contends that the second part of Rule 
3.26 (c) (1) only authorises the Secretary 
to Government in consultation with the 
Finance Department, to reduce the age 
of superannuation below 58 and above 
50 with regard to class I officers of the 


PWD if they have not attained the rank 


of Superintending Engineers. This rule 


‘according to him is an enabling provi- 
‘sion authorising the Secretary to Gover- 
~nment to reduce the age of superannua- 
tion of all class | officers of the PWD 


if they have not attained the rank of Su- 


_ perintending Engineers and if they did so 


then all such officers who have attained 


50 years should retire. 


| | L3, The contention of Shri Harbans 
Lal has absolutely no force for a variety 
of reasons : 


Firstly, the heading ‘Compulsory 
Retirement’ is wide enough to include 
premature retirement within its fold. 
A Government employee in the Haryana 
service of Engineers has no right to 
continue in service if he has reached 
the age of superannuation which is 58 
years in the case of engineers. He has 
perforce to retire unless he had been 
granted an_ extension. Likewise an 
engineer who has not reached the age 
of superannuation, but is made to retire 
prematurely his retirement is as much 
a compulsory retirement as that of an 
employee who has attained the age of 
Superannuation. It will, in our opinion 
not be correct to say that the age of 
Superannuation in case of engineers who 
have not attained the rank Superintend- 
ing Engineers has been reduced to 50 
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yeasr. His contention, if accepte 
would result in an absurdity. The ine 


table result will be that all Executi 
Engineers will have to retire at the a 


of 50 which could never have been “int 
nded by the rule makers. The argume 


of the learned counsel for the State is 
desperate one indeed. Shri Harba: 


Lal tried to bring this case within tl 
fold rule 3.26 (d). This rule giv 
the appointing authority the absolu 
right to retire any Government employ 


other than class [V Government empl 
yee by giving him notice of not less the 


three months in writing or three montk 
pay and allowances in lieu of such n 
tice. 

14. This rule is applicable to. 
Government employees but not 
engineers of the P.W.D. for whom the 
is a special rule. In our opinion it is 
supplement to rule 3.26 (a) because 
supplies the proceduce to be adopt 
in case of premature retirement of oth 
Government servents. We get suppc 
for our view from M. Narasimhach 
v. State of Mysore (1960) 1 SCR°98. 
(AIR 1960 SC 247). That case involv 
the interpretation of articles 297 a1 
297 of the Mysore Services Regulatior 
Article 294 provides that a Governme 
servant in superior of inferior servi 
who has attained the age of  fifty-fi 
years may be required to retire unle 
the Government considers him efficie 
and permits him to remain in servic 
But as the premature retirement of ; 
efficient Government servant impos 
a needless charge on the State this rv 
should be worked with discretion. 

Article 297 laid down that a Gover 
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ment servants in superior service who has 
attained the age of fifty-five years may 
at his option retire from service ona 
superannuation pension. It was sought 
to be urged in that case that article 297 
gave option to the public servant whe- 
ther he retires at that age or not. This 
Court-interpreting article 297 held that 
this article was complementary to article 
294 (a) which gives Government the 
power of keeping Government servants 
in service beyond the age of 55 years 
Article 297 allows the Government serv- 
ant, if the Government wants to keep 
him in service after 55 years to opt for 
retirement. It does not mean that it Is 
entirely at the option of the Government 
servant to continue beyond the age of 
55 years and the Government cannot 
retire him at that age if he does not ex- 
ercise the optian. 


15. That decision involved the in- 
terpretation of different rules but the 
reasoning adopted in that care is app- 
licable in the construction of rule 3. 26 
(b) of the Punjab Civil Services Rules. 


Shri Harbans Lal in support of his 
contention referred to the old corresp- 
onding rules. The relevant portion of 
the old rules is quoted hereunder : 


“Rule 3-26 of C.S.R. (Pb) 1941 
Edition Compulsory Retirement. 

3. 26(a) Except as otherwise pro- 
vided in the other clauses of this rule the 
date of compulsory’ retirement ofa 
Government servant, is the date on 
which heattains the age of 55 years. 
He may be retained in service after the 
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‘date of compulsory retirement with the 


sanction of competent authority on pub- 
lic grounds, which must be recorded in 
writting, but he must not be retained 
after the age of 60 years, except in very 
special circumstances. 


(c) The following are speeial Sas 
applicable to particular services : 


(il) Except as otherwise provided 
in this sub-clause Civil Engineers of the 
Public Works Department must retire on 


reaching. 


~ Rule 3.26 of Punjab C. S. R. Vol. 

I part I, 1953 Edition. Compulsory 
Retirement. roa 
3.26 (a) Except as provided in 
Other clauses of this rule, the date of 
compulsory retirement of a Government 
servant other than a Class IV Govern- 
ment servant, is the date on which he 
attains the age of 55. years. He must 
not be retained in service after theege 
of compulsory retirement, except: in 


exceptional circumstances with the sanc- 


tion of competent authority on public 
grounds, which must be — recorded in 
writing. | 


(c) The following are ; speciad rules 


applicable to P. W. D. Officers fi5!.. 


(1) Except as otherwise provided 
in this sub-clause, Government servants 
in the Punjab Service of Engineers Class 
I (B&R. T. B. and Electricity) must 
retire on reaching the age of 55 years, 
and may be required by the competent 
authority to retire on reaching the age 
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of 50 years, if they have not attained 
the rank of Superintending Engineer. 

Rule 3.26 of Punjab Civil Services 
Rule, Volume I, Part I, 1963 Edition. 
Compulsory Retirement. 

3.26 (a), Except as provided in 
other clauses of this rule, the date of 
compulsory retirement of a Government 
servant other thana Class IV Govern- 
ment servant, is the date on which he 
attains the age of 58 years. He must 
not be retained in service after the age 
of compulsory retirement, except in 
exceptional circumstances with the san- 
ction of competent authority on public 
grounds, which must be recorded in 
writing. 


(c) The following are special rules 
applicable to P. W. D. Officers : - 

(1) Except as otherwise provided 
in this sub-clause, Government servants 
in the Punjab Service of Engineers, Class 
I(B&R,IB. and Electricity) must 
retire on reaching the age of 58 years, 
and may be required by the competent of 
authority to retire on reaching the age 
50 years if they have not attained the 
rank of Superintending Engineer. 

Clause (b) inserted in rule 3.26 vide 
Notification No. 4118-3 FR-74/24837 
dated 12th July 1974. 

3.26 (d). The appointing authority 
may; if it is of the opinion that it is in 
the public interest so to do, retire any 
Government servant, other than a Class 
IV Government servant, other than a 
Class IV Government servant, by giving 
him a notice of not less than three mon- 
ths in writing :— 
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(i) if he is in class I or class II set 
vice or post and had entered Governmen 
service before attaining the age of thirt 
five years, after he had attained the ag 
of fifty years, and 


17. A bare perusal of the old rule 


will indicate that an engineer who ha 
attained the rank of Superintendin; 
Engineer in the P. W. D. (B & R Branch 
had always the immunity ever since th 
provision for premature retirement cam 
into force. The old corresponding rule 
do not improve the position for th 
State. They rather support the conten 


tion of the appellant. 


18. We enquired from Shri Harban: 
Lal whether any other engineer in _ th 
Engineering Service of P. W. D. who hac 
attained the rank of Superintendins 
Engineer had ever been prematurely reti 
red and he frankly admitted that ther« 
has been no such case. 

19. For the foregoing discussior 
the appeal must succeed. It is accordi: 
ngly allowed with costs and the order o! 
the High Court dated 5th January, 198¢ 
is set aside. The writ petition stands 
allowed and the order of premature reti 
rement dated I[8th December, 198i is 
quashed. The appellant shall be deemed 
to be in continuous service. He is entit- 
led to his salary, emoluments and other 
consequential benefits to which he would 
have been entitled to if he had not beer 
prematurely retired. 


Appeal allowed. 


On 
oF | 
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Earlier petition dismissed in limine—Dismissal of earlier petition would 
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(E) Necessary Parties—Writ petition by Govt. employees challenging 
Ordinance issued by Govt.—Relief claimed against Govt. and not against 
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TEXT 


Chinnappa Reddy, J.:—Tossed 
about by the Executive, the Legislature 
and, we are sorry to say, by us (the Judi- 
ciary) too, and therefore, totally bewil- 
dered, several, civil servants, employees 
of public sector corporations and teach- 
ers working under various local author- 
ities are now before us wanting to know 
where they stand and to what justice 
and relief they are entitled. In Feb., 1983, 
the Government of Andhra Pradesh 
decided to reduce the age of superannu- 
ation of its employees from 58 to 55 
years. The Government also issued 
directives to local authorities and public 
corporations under its control to do 
likewise. The age of superannuation was 
in fact 55 years to begin with. But, 
earlier, in the year 1979, the Government 
of Andhra Pradesh had raised the age 
of superannuation to 58 years, presumbly, 
because of the increased average human 
longevity in India, the better health and 
medical facilities available, the improved 
standard of living, the usefulness in ser- 
vice of experienced employees, the empl- 
oyment situation and potential, and 
such other relevant considerations. But in 
February 1983, the Government decided 
to reduce the age of superannuation. In 
order to give effect to their policy of 
reversal, i. e. the policy of reducing the 
age of superannuation from 58 to 55, the 
Government amended Rs. 56. (a) of the 
Fundamental Rules and R. 231 of the 
Hyderabad Civil Services Rules by 
substituting the figure ‘55’ for the figure 
‘58’ and by making a special provision 
that those who had already attained the 
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age of 55 years and were continuing 

service beyond that age on 8-2-1980 she 
retire from service on the afternoon « 
28-2-198?. The notifications by whic 
these amendments were carried out we. 
followed by another notification date 
17-2-1913 deleting the p oviso to Rule 
of the Fundamental Rules which prot 
cted acivil servant against a change 
his conditions of service to his detrime 
after he entered service. This was fo 
owed by the promulgation of the Andh 
Pradesh Ordinance No. 5 of 1983 regu 
ating the recruitment and conditions « 
service of persons appointed to publ 
service end posts in connection with tl 
affairs of the State of Andhra Prade: 
and the officers and servantsof the Hig 
Court of Andhra Pradesh. Clause 10 « 
the Ordinance provided that ‘every Go’ 
ernment employee, not being a workma 
and not belonging to Last Grade Servi 
shall retire from service in the afternoo 
of the last day of the month in which | 
attains the age of fifty-five years-.’ |] 
the case of Government employees bel 
nging to the Last Grade Service, it we 
provided that they sball retire fro 
service on the afternoon of the last da 
of the month in which they attain tl 
age of sixty-years Clause 18 (I) rrov 
ded that the proviso to R. 2 of the Func 
amental Rules shall be and shall be de 
med always to have been omitted. No 
immediately after the notifications red 
cing the age of super annuation from 5 
to 55 were issued, a large number ¢ 
Government employees, employees « 
public sector corporations and _teache! 
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working under various authorities local 
filed writ petitions in this Court as well 
as in the High Court of Andhra Pradesh 
challenging the vires of the provisions 
reducing the age of superannuation. 
After promulgation of the ordinance, 
they were permitted to amend the petiti- 
ons to question the appropriate provisi- 
ons of the ordinance too. The petitions 
in this Court were heard at great length 
for several days by Chandrachud, C.J., 
Pathak, J. and S. Mukharji, J. and judg- 
ment was reserved on 27-7-83. The judg- 
ment was however pronounced only on 
January 18, 1985. The impugned provisi- 
Ons were up held and all the writ petiti- 
ons were dismissed. In the meanwhile 
much water had flown under the bridge. 
There were agitations and agreements. 
There were twists and turns of political 
power. 


superannuation. Learned counsel inform 
us that the subsequent events were brou- 
ght to the notice of the court and that a 
petition was also filed to amend the writ 


petitions and to raise additional grou- 
nds. The Court however refused to take 


notice of the subsequent events and pro- 


ceeded to pronounce their judgment 
with reference to a situation which obta- 
ined several months ago and _ which situ- 
ation stood considerably altered and 
even become unreal by the subsequent 
March of events. It was a great pity. 
Much confusion and heart-burring might 
have been avoided, as we shall presently 


see. 
2. It is now necessary to mention in 


greater detail the events that followed 


There were amendments to the 
legislation, once more raising the age of ~ 
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the reduction of the superannuation from 
58 to 55 years. We. referred to agitati. 
ons ane agreements. It appears that 
soon after the reduction of the age of 
superannuation, there was a State-wide. 
agitation by affected employees and on 
August 3, 1983, an agreement was arriv-. 
ed at between the Government of Andh- 
ra Pradesh and the Action Committee 
of Employees and Workers in Andhra 
Pradesh. 


3. Clause (1) of the Agreement’ is 
important and may be usefully extracted. 
It is as follows : 


‘All provisions relating to Ordina- 
nce 5 of 1983, except those relating to. 
the age of superannuation, will be dele~ 
ted at an early date. Proviso to F. R.2 
well be restored in respect of all matters, 
except the age of superannuation. retros-. 
pectively. The provisions of the ordina- 
nce relating to the age of superannuat-, 
ion will also be removed after the jucg- 
ment of the Supreme Court, provided 
that such removal will not adversely affe- 
ct the right of Government as determi-. 
ned by the Supreme Court IndERI Sf to. 
fix the age of superannuation. 

If the Supreme Court upholds the: 
power of the Government to reduce the 
age of superannuation without referring 
to the provisions in the ordinance and: 
F, R.2.,. the entire ordinance will be 
scrapped and F. R. 5 will be restored.” 

This clause of the Agreement shows 
that while the Government was anxious 
to obtain a judgment of the Supreme 
Court securing their right to ‘fix the age 
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of superannuation’ they had also realised 
that grave wrong and injustice had been 
done to its employees by their earlier 
action in reducing the age of superann- 
uation. They were anxious to undo the 
wrong and do justice to their employees, 
while preserving their own power to act 
in the future, if and when necessary. 
The apparently was the reason why the 
Government agreed to scrap the whole 
of the ordinance if the Supreme Court 
upheld the power of the Government to 
reduce the age of superannuation and 
further agreed to delete provision relat- 
ing to the age of superannuation in the 
ordinance, after the judgment of the 
Supreme Court was pronounced. Cl. 
(1) of the Agreement expressly provi- 
des that proviso to F.R. 2 will be 
restored in respect of all matters, 
except the age of superannuation retro- 
spectively. It is then followed by the 
sentence: The provisions of the ordi- 
nance relating to the age of superannu- 
ation will also be removed after the 
judgment of the Supreme Court’. The 
clear implication appears to be that the 
provisions of the ordinance relating to 
the age of superannuation will also be 
removed in the same manner as_ the 
proviso to Fundamental Rule 2 i.e. 
retrospectively. Otherwise the agreem- 
ent would make no sense. Those attain- 
ing the age of 55 years before judgment 
was pronounced would just have to 
walk out while those who did not would 
stay on. Surely their fate was not to 
hang on a date. 

| 4. The agreement, however, conta- 
ined a further curious stipulation that it 
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was not to be placed before the Supr- 
eme Court either by the Government or 
by the employees. Perhaps the stipula- 
tion was intended to prevent the Supr- 
eme Court from abstaining from prono- 
uncing upon the power of the Governm- 
ent to reduce the age of superannuation- 
Quite obviously the Agreement contem. 
plated that the judgment of the Supreme 
Court would be forthcoming very soon. 
But that was not to be. 


5. There was considerable discuss- 
ion at the Bar whether the agreement 
contemplated and stipulated restoration 
of 58 years as the age of superannuatton 
if the power of to the Government 
reduce the age of superannuation was 
upheld by the Supreme Court. The 
agreement appears to us _ to be clear and 
categoric anda reference to the pleadi- 
ngs demonstrates that the Government 
also. never doubted the employees’ 
interpretation of the agreement. In 
para2(h) ofthe petition No. 3420-26 
of 1985, the petitioners asserted : 


“It is pertinent to point out that in 
the interrengum between the writ Peti- 
tion being admitted in this Hon’ble 
Court and the judgment being delivered 
a State-wide agitation took place in 
Andhra Pradesh State Government in 
June and July, 1983. The agitation was 
for the purpose of demanding inter alia 
that the retirement age of the State 
Government employees be restored to 
58 years. Ultimately, on 3-8-1983, an 
agreement was arrived at between the 
State Government and the Action Com- 
mittee of the Employees and workers in 
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ndhra Pradesh by which it was agreed 
at the State Government would restore 
he age of retirement to 58 years if the 
upreme Court upheld the State Govern- 
ent’s power to reduce the age of 
etirement. The said agreement which 
vas a detailed agreement entered into 
he between State of A-P. on behalf of 
hom the negotiations were conducted 
y the then Chief Secretary Shri G. V. 
amkrishna I.A.S. and the Action Com- 
ittee of the employees and workers, 
vhich Action Committee represented 39 
ervice Organisation.” 
To this the anser of the Government 
in their counter was : 
“J state with respect to paragraph 
2 that this paragraph deals with 
narration of facts regarding the circu- 
mstance under which the age of 
retirement was enhanced and the recom- 
mendations of the Pay Revision Commi- 
ssion etc. Hence they require no com- 
ments. It is respectfully submitted that 
all these relevant facts have been taken 
into consideration by th: Supreme Court 
while rendering the judgment upholding 
G.O. Ms. 36, dt. 8-2-1983. In its 
judgment since reported in (1985) 1 SCC 
523 : (AIR 1985 SC 551). Hence there 
is nO necessity to traverse those facts 
once again herein,” and 
‘T further state that it is not proper 
for the petitioner to have filed the agree- 
ment reached between the employees 
Union and the state of Andhra Pradesh 
as Annexure to the writ petition. Under 
the last clause of the agreement reached 
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between the Employees Union and the 
State of And&ra Pradesh that the agree- 
ment shall not be placed before the agree 
reme Court by the Government or the 
members of the employees associations. 
Contrary to the provisions of the agree- 
ment the petitioners have chosen to file 
this agreement in support of their case 
and pleaded for enhancement of the age 
of retirement.” 

The Government’s objection was not to 
the interpretation placed upon the agree- 
ment by the parties but to its being bro- 
ught to the notice of the Court. 

6. The Andhra Pradesh Legisla- 
ture enacted the Andhra Pradesh Public 
Employment (Regulation of Age of Sup- 
erannuation) Act No. 23 of 1984 making 


it applicable to all persons appointed to 
public services and posts in cnnection 


- with the affairs of the State all officers 


and other emyloyees working in any 
Jocal authority, whose salaries and allow- 
ances were paid out of the Consolidated 
Fund of the State, all persons appointed 
to the Secretariat Staff of the Houses 
of the State Legislature : and all officers 
or employees whose conditions of service 
were regulated by rules framed under 
the proviso to Art. 309 of the Constitu- 
tion immediately before the commence- 
ment of this Act Sub-section (3) of S 1 
stated clause (i) of S. 7 shall be deemed 
to have come into force on the April 29, 
1983. Section’s 3(1) and (2) were as 
follows : 

“*3(1). Every Government emplo- 
yee, not being a workman and _ not be- 
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longing to Last Grade Service shall 
retire from service on the afternoon of 
the last day of the month in which he at- 
tains the age of fifty-five years. 


(2) Every Government employee 
not being a workman but belonging to 
the Last Grade Service shal] retire from 
service on the afternoon of the last day 
of the month in which he attains the age 
of sixty years.” 


Explanation II (b) to S. 3 was to the 
following effect : 


(b) A Government employee who 
attained the age of superarnuation, but 
who was allowed to continue to hold the 
post beyond the date by virtue of stay 
order of a Court, shall be deemed to 
have ceased to hold the post and relie- 
ved of his charge from the date of the 
judgment dismissing his petition, irresp- 
ective of whether the charge of the post 
was handed over or not as_ prescribed 
in any rule or order of the Government 
for the time being in force.”’ 


On August 23, 1984 the Andhra 
Pradesh Public Employment (Regulation 
of Age of Superannuation) Act No. 23 
of 1984 was amended by thepromul- 
gation of Andhra Pradesh Ordinance 
No. 24 of 1984 providing that in S. 3 
(1) of the Act and in Explanation II 
(a), the words ‘fifty-eight years’ shall 
be substituted for the words ‘fifty-five 
years. This was obviously done to give 
effect to the agreement of August 3, 1983 
and to fulfil the promise held out  there- 
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in that age of superannuation would 

restored to 58 years. Clause 3 (1) 
the Ordinance is the much disputed pr 
ision and it has therefore, to be extrac 
in full. It is as follows : 


“3 The provisions of this ( 
dinance shall not apply to _ pers 
who attained the age of superannuat 
in pursuance of the notifications iss1 
to G. O. Ms. No. 36 Finance ¢ 
Planning (Finance Wing—F.R.I.) De 
rtment, dated the 8th February, 19 
or in pursuance of the provisions of 
Andhra Pradesh public Employm 
(Regulation of Age of Superannuati 
Act, 1984, as in force prior to the co 
mencement of this Ordinance.” 


Andhra Pradesh Ordinance No. 
of 1984 was replaced by Act No 3 
1985. By S2 of the Amending A 
the words‘fifty-five years’ were subs 
uted by the words ‘fifty-eight years’ 
S.3 (1) and Explanation II (a) of | 
principal Act Section 4 of the Amer1 
ing Act which is more or less on j 
same lines as Cl. 3 (1) of the Ordinat 
says : 


**3. (1) The provisions of S. 2 
this Act shall not apply to persons w 
attained the age of superannuatjon 
pursuance of the notifications issued 
G.O. Ms. No. 36. Finance and Pile 
ning (Finance-Wing-F. R. I.) Depa 
ment dated the 8th February, 1983, 
in pursuance of the provisions of And} 
Pradesh Public Employment (Regulati 
of age of Superannuation) Act, 19 
as in force prior to the commencems 
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of this Act.” 


_ 7. No. explanatory statement ace- 
ompanying Ordinance No. 23 of 1984 
was brought to our notice. The State- 
ment of Objects and Reasons of Act 
No. 3 of 1985 was however placed before 
us but it is not helpful to ascertain the 
reasons which led the legislature to re- 
store the age of superannuation to 58 
years. It merely states that the Gover- 
nment considered it necessary to raise 
the age of superannuation from 55 to 
58 years.” But we are not altogether 
helpless. Where internal aids are not 
forthcoming, we can always have reco- 
urse to external aids to discover the 
object of the legislation. External aids 
are not ruled out. This now a ‘well set- 
tled principle of modern statutory con- 
struction. Thus ‘Enacting History’ is 
relevant. 
Act is the surrounding corpus of public 
knowledge relative to its introduction 
into Parliament as a Bill, and  subse- 
quent progress through, and ultimate 
passing by, Parliament. In _ perticular 
itis the extrinsic material assumed to 
be within the contemplation of Parlia- 
ment when it passed the Act” Again 
“In the period immediately following 
jts enactment, the history of how an 
enactment is understood forms part of 
the contemporancea expositio, and may 
be held to throw light on the legislative 
intention. The later history may, under 
the doctrine that an Act is always speak- 
ing, indicate how the enactment is 
regarded in the light of development 
from time to time.” ‘‘Official statements 


“The enacting history of an | 
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by the government department admini- 
stering an Act, or by any other authority 
conncerned with the Act, may be 
taken into account as persuasive autho- 
rity on the meaning of its provisions.” 
Justice may be blind but it is not to be 
deaf. 


Judges are not to sit in sound- 
proof rooms 


8. Committee reports, Parliamen- 
tary debates, policy statements and pub- 
lic utterances of official spokesmen are 
of relevance in statutory interpre- 
tation. But ‘the comity, the courtesy 
and respect that ought to prevail 
between the two prime organs. of 
the State, the legislature and _ the 
judiciary’, require the courts. to 
make skilled evaluation of the extra- 
textual material placed before it and ex- 
clude the essentially unreliable. ‘‘Never- 
theless the court, as master of its own 
procedure, retains a residuary right to 
admit them where, in rare cases, the 
need to carry out legislator’s in- 
tention appears to the court so re- 
quire.” No rule prevents the court from 
inspecting in private whatever mater- 
ials it thinks fit to ensure that it is 
well informed, whether in relation to 
the case before it or generally. Where 
these materials constitute publicly avail- 
able enacting history, the court takes 
judicial notice them.’’ ‘‘The court has 
an inherent power to inspect any mater- 
ial brought before it.” (Francis Be- 
nnign: Statutory Interpretation.) This 
is to enable the court to determine 
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whether the material is relevant to the 
point of construction in question, and 
if so whether it should be admitted. 
This has to be done with a degree of in- 
hibition and an amount of circumspec- 


tion. 
9. Here, the facts speak for them- 


selves. Res ipsa loquitur. The history 
and the succession of events, the initial 
lowering of the age of the superannua- 
tion, the agitation consequent upon it 
and the agreement that followed the 
agitation clearly indicate that the ob- 
ject of Ordinance No. 23 of 1984 and 
Act No. 3 of 1985 was to undo the 
mischief or the harm that had been 
done by the lowering of the age of sup- 
erannuation from 58 years to 55 years and 
to restore the previous position. Quite 
obviously, it was not acase of change 


of policy consequent on change of so-- 


cial circmstances. It was a case of a 
change of policy to set right immedia- 
tely a recent wrong perpetrated by a well 
intentioned but perhaps ill thought mea- 
sure. It was at all a case of rever- 
sal of policy becauce of changed circu- 
mstances. A reference tothe note file 
which was made available to us by the 


learned Advocate General of Andhra — 


Pradesh at our instance shows that it 
was after a careful consideration of the 
representations made by the various 
service associations in regard to the re- 
storation of the age of superannuation 
to 58 years that the Government resolved 
to restore the age of superannuation to 
58 years. In the counter, the Govern- 
ment appeared to take the stand that 
the Governments of the States of Karna- 
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taka and Rajasthcn had raised the age 
of superannuation to 58 years and the. 
Government of Andhra Pradesh wanted 
to fallin line. It was a wolly inaccur- 
ate statement. There is no reference 
in the note file or elsewhere, except for 
the first time in the counter, to the 
circumstance that two other State Gov- 
ernments had raised the age of super- _ 
annuation and the Andhra Pradesh 
Government had accepted their wisdom. 
The statement in the counter must be 
ignored. A reference to the pleadings — 
is revealing, if not starting. In Writ | 
Petitions Nos. 3420/3427/85 in para- 
graph 5, the petitioner averred : 


“In fact Shri N.T. Rama Rao, Chief. 
Minister himself admitted that he was 
Misguided and Misled by the then Fin- 
ance Minister and the Chief Secretary 
when his Government took the decision 
to reduce the age of retirement. His 
press conference dated 25-9-1984 was 
reported in the ‘“‘Deccan Chronicle” as 
follows: 


‘Chief Minister N.T. Rama Rao to- 
day announced that his government 
would retain the age of superannuation 
of the Government employees at 58 
years as decided by the short-lived Bhas- 
kara Rao Ministry. 


Briefing newsmen after the cabinet 
meeting this afternoon, Mr. Rama Rao 
said the Cabinet had reviewed the decis- — 
ion of the previous Government to raise 
the age of superannuation from 55 years 
to 58 with effect from August 23, 1984. 
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The Chief Minister charged’ that 
Mr. N. Bhaskara Rao, the then Finance 
Minister an the then Chief Secretary 
Mr. B. N. Raman had misled him when 
his Government decided to reduce the 
age of superannuation from 58 to 55. 
Both have not raised any objection to 
the proposal. Despite knowing well that 
the ‘unpopular’ move would be detrime- 
ntal to the Government, they had allow- 
ed it go with the evil intention of discr- 
editing him, he alleged. 


Mr. Rama Rao:said it was not his 
intention to hurt the interests of any sec- 
ition of the people and the Government 
employees constituting a sizeable num- 
ber who had voted his party to power. 
“However, it is not possible for the 
Government to concede the request of 
those who had already retired’’, he obse- 
rved.”’ | 


The said report has never been deni- 
ed or resiled by the Chief Minister. 


In answer, the avermeat was not 
denied. The deponent of the counter 
affidavit stated : 


“I state with respect to paragraph 5 
that itis not open to the petitioner to 
rely on paper cuttings in support of 
their contention unless otherwise they 
are proved apart from the fact that. the 
statement in paper cuttings are in no 
way advance the case of the petitioner.” 


This can hardly be considered to be 
a denial of what was said in paragraph 5 
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of the petition. We’ must therefore, 
proceed on the basis that the Chief 
Minister (Shri N. T. Rama Rao) did all- 
ege that when the Government took the 
decision to reduce the age of superannu- 
ation, he was ‘misguided and misled’ by 
his Finance Minister and the Chief Sec- 
retary. It may bea sorry confession to 
make on the part of a Chief Minister, 
especially when it was a momentous 
decision involving the lives and future 
of thousands of employees. One wond- 
ers how a decision concerning the lives 
and the future of civil servants, who all 
their lives in the past, had loyally served 
the Government, could have been taken 
in such a hasty and haphazard fasion. 
One would expect such a decision to be 
taken after a full investigation into the 
multitudinous pros and cons, after 
collection of all pertinent data and. after 
deep consideration of every aspect of 
the question. But there we have a state- 
ment attributed, to the Chief Minister 
that he was “misled and misguided by 
the Finance Minister and his Chief 
Secretary. Sorry confession, it may be, 
but a frank and courageous admission 
it. was, exposing him to criticism and 
(illegible) ridicule. It does require a 
sturdy spirit to own a mistake’’. 

10. During the pendency of the 
Writ Petition in this Court, several empl- 
oyees Of local authorities etc. obtained 
orders of stay from the High Court and 
were continuing in service on the dates 
when the judgment of the Supreme Court 
was pronounced. After the pronounce- 
ment of the judgment of the Supreme 
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Court, the authorities that be have 
sought to give effect to the provisions of 
the Act and the Ordinance by seeking to 
throw them out on the ground that they 
had completed 55 years of age during 
the interregnum between February 28, 
1983 and August 23, 1984. Some others 
who had completed 55 years, between 
February 28. 1983 and August 23, 1984 
but who had not completed 58 years 
sought re-entry notwithstanding the 
raising of the age of superannuation 
from 55 years to 58 years. Their re- 
entry was sought to be resisted on the 
basis of Cl. 3 (1) of the Ordinance and 
S.4(1) of the Amending Act. Those 
employees who were sought to be remo- 
ved from service or who were denied re- 
entry into service on the ground that 
they had attained the age of 55 years 
between February 28, 1933, and August 
23, 1984 have once again invoked the 
jurisdiction of this Court and sought 
appropriate writs from this Court to 
continue or to reinstate and continue 
them in service until they attain the age 
of 58 years. They are the petitioners 
petittons in Writ Nos. 3203, 3413-3419, 
3420-3426 etc. of 1985. They sought 
interim orders from this Court. 


ll. On 23-4-85 interim directions 
to the following affect were issued by 
Desai and khaiid, JJ - 


“(1) From amongst those Govern- 
ment servants and servants of local and 
other authorities governed by the decis- 
ion of Government of A. P. 
duction of age of retirement 


re- 
from 
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service from 58 years to 55 years, \ 
continued in service or continued to | 
the post on April 1, 1985 for any rea 
including the grant of interim relief 
Courts and who are removed from — 
post after that date shall be reinduc 
and put back in the post from he/she 
removed. 


(2) Those Government servants 
others enumerated in No. (1) here 
who are today in service and are likel 
be removed on account of the reduct 
in age of superannuation nothwithste 
ing restoration of higher age, whate 
be the case, shall continue in service 
further orders. 


(3) Those Government  serva 
and others enumerated in No (1) | 
who were in service prior to Apr 
1985 and who are removed from ser 
on account of reduction in age, shal 
reinducted in service, if the posts fi 
each one was removed is still vacan 
someone in holding a temporary char 


(4) These directions shall be cart 
out and given effect to within one w 
from today. 


(5) These directions will also cc 
those Government servants who 
similarly situated but filed the SLPs ; 
WPs. 


(6) Government servants refer 
to in No. (1) will also comprehend mé¢ 
bers of State Judicial Service.”’ 
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The matter was mentioned again 
on two occasions for clarification and 
the following orders were then made by 
Tulzapukar, Desai and Sen, JJ. the order 
made on May 6, 1985 said : 


‘‘We do not see any ambiguity in 
mies. tie. order dated 23rd. April, 
1985. It is directed that Cl. 3 of the 
order dated 23rd April, 1985 should be 
implemented to the extent that promo- 
tions made tothe posts which are held 
by the officers will be made under Rule 37 
by temporary appointments and the Chief 
Secretary and other two Senior Secreta- 
ries will examine the question as to how 
many such vacancies could be filled and 
it is further directed that from out of the 
petitioners one who has the longest 
service will beselected.. The order will 
be carried out within two weeks from 


today. This is without prejudice to the . 


vacancy clause. All these appointments 
will be subject to the result of these peti- 
tions.” 


The order made on May 7, 1985 
said : 


“We do not see any ambiguity in 
clause 3 of the Order dated 23rd Appril, 
1985. It is directed that clause 3 of the 
Order dated 23rd April, 1985 should be 
implemented to the extent that the posts 
from which the employees were moved 
are still vacant or where such post is 
held temporarily by others on promotion 
under Rule 37 of the A. P. State Subord- 
inate Service Rules. The Chief Secret- 
ary and two other Senior Secretaries 
will examine the question as to how 
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many such posts could be filled and 
it is further directed that in cases where 
more than one person has retired from 
a post, the person having the longest 
service should be selected. The Order 
will be carried out within two weeks from 
today. All these appointments will 
be subject to the result of the peti- 
tions.” 

These interim orders were made under 
the misapprehension that all so-called 
promotions could only be made under 
Rule 37 whereas whenever a promotion 


was made froma lower service to a higher 


service, it was not called a promotion but 
was styled as an appointment and was 
made under Rule 10 was Since Rule 10 
was not mentioned in the orders, persons 
who had been ‘promoted, and appointed 
under Rule 10 claimed that they could 
not be displaced. Some others though 
promoted under Rule 37 claimed that 
they had in fact been promoted regula- 
rly after a proper selection by the 
Departmental Committee but that accor- 
ding to the practice prevailing in 
Andhra Pradesh, their orders of promo- 
tion mentioned that they were promoted 
temporarily, though in fact they had 
been promoted regularly. Many such 
persons, claiming to have been appoin- 
ted regularly. Many such persons, cl- 
aiming to have been appointed under Rule 
10 or claiming to have been promoted 
regularly notwithstanding the mention 
of Rule 37 filed Writ Petitions Nos. 5447- 
5546 of 1985 etc. questioning the 
orders of reversion with which they were 
faced consequent on the interim direc- 
tions given by Desai and Khalid, JJ. 
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During the vacation, R. 8. Misra. J. 
stayed the orders of reversion passed by 
the Government in order to reinduct 
the retired employees. The interim 
orders granted by R B. Misra, J. appea- 
red to conflict with the earlier interim 
orders granted by this Court. When all 
the interim application came before us 
a few days back, we directed that all the 
writ petitions may be placed before us 
for final disposal and that is how the ma- 
tters are now before us. 


12. Before referring to the submis- 
sions of the parties on the principal 
question of discrimination and arbitrar- 
iness, it 1S necessary to ascertain the 
exact factual situation in regard to cer- 
tain other matters, besides those to which 
we have already referred. First, 
in regard to the question whether the 
vacancies arising consequent on the 
application of the reduced age of super- 
annuation have been filled and if filled, 
whether they have been filled on a regu- 
lar or temporary basis? in Writ Petition 
No. 3170/ 5,a Deputy Secretary to the 
Government of Andhra Pradesh speaking 
for the Government of Andhra Pradesh 
swore to a counter-affidavit in May 1985 
in which he stated that : 


“I state with respect to paragraph 
8, that it is not correct to state that 
only few vacancies have been filled on 
temporary basis on the specific condition 
of review and revision on the basis of 
outcome of the judgment in the Writ 
Petitions filed by the employees due to 
the retirement at the age of 55 years 
pending in this Hon’ble Court. AAS 
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with rules on regular basis., It-is only 1 
few cases, teporary promotions hav 
been effected pending writ petitions. . 
is submitted that AnnexursI to thi 
of superannuation the Government too 
every. step to see that most of the vacan 
cies have been filled up in accordance 
that few vacancies have been filled uj 
Consequent on the reduction in the agt 
submitted that it is wholly untrue to sa 
counter-affidavit gives particulars regat 
ding the vacancies that arose due to - the 
reduction in the age of retirement or 
28-2-1983 and the vacancies filled y 
and the vacancies existing. There ar 
very few vacancies in the lower echelons 
I also submit that the existing few vacan 
cies are due to administrative delzy o: 
vacancies that arose later after originally 
filling the vacancies.” ‘ 

In writ Petitions Nos. 5447-5546/85, 
there was a complete valte face and the 
very same Deputy Secretary spelkin; 
again for the Government of Andhr: 
Pradesh said : 

“In so far as the first point is con- 
cerned “in none of the cases there were 
regular promotions. All the promotion: 
were Officiating/temporary/ ad hoc which 
would be clear from orders of promo- 
tion, some of which have been produc- 
ed by the petitioners themselves. | The 
promotions were either subject to the 
result of the writ petitions then pending 
in this. Honourable Court challeng- 
ing reduction of retirement age fron 
50 to 55 years, or some other procee- 
dings relating to inter se seniority 
pending either in this Honourable Cour 
or in the High Court or in the admini- 
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rative Tribunal, or because of the pen- 
ency of finalisation of seniority lists 
d consequent review of promotions 
nder the State Reorganisation- Act 
urther the writ vetitions questioning 
e reduction of age of retirement from 
8 to 55 in G.O. Ms. No. 36, dated 
2-83 were heard and judgment was 
served on 27th July, 1983. Since 
e judgment was reserved, the judg- 
ent was expected at any moment. 
lence the Government were making 
nly officiating/temporary promotions 
ndere Rule 37. Under the circumstan- 
es it was not possible to make regular 
ppointments / promotions. Therefore, 
he petitioners were rightly reverted in 
ccordance with the directions of the 
fonourable Court dated 6-5-1985 and 
-5-85. There was no question of either 
iving them any notice or hearing be- 
ore the orders of the reversion are 
assed, as in terms of R. 37 (dd), they 
ould be reverted without any notice 
r hearing’. 

“Persons holding the posts under 
2. 10 have no right to the posts and 
heir appointments/promotions were 
urely temporary/ad hoc’. 

‘‘Hence I state that the petitioners 
ontinue to be ad hoc promotees under 
Rule 37 and not regular employees as 
slaimed by them’. 


and : 

‘““Admittedly, the petitioners were 
y9omoted under Rule 37 consequent to 
he vacancies which arose due to the 
etirement of several persons at the age 
f 55 years. 


O. Chinnappa Reddy 
Judge 


Supreme Court of India 


The Government never intended to 
appoint them on regular basis pending 
writs and judgment before the Supreme 
Court. In case the promotions were effe- 
cted regularly legal complications will 
set in the event of the judgment of the 
Supreme Court going against the State 
Government deliberately made R. 37 
promotions so that in the event of the 
judgment going adversely agaihst the 
State Government, there may not be 
any difficulty in reverting Rule 37 pro- 
motees and reinducting the employees 
affected by G. O. Ms. No. 36 dated 
8-2-83. Fortunately, the judgment of 
the Supreme Court comes in favour of 
the State Government.” 


It is amazing that the same Deputy 
Secretary to the Government, represen- 
ting the same Government, should have 


sworn to two such contradictory aflida- 


vits, reveals a total sense of irrespons- 
ibility and an utter disregard for . verac- 
ity. It shows that the deponent had 
signed the affidavits without even read- 
ing them or that he signed them to suit 
the defence to the particular writ peti- 
tion without any regard for truth. In 
either case, it is reprehensible and tota- 
lly unworthy of the spokesman of a 
Government and most unflattering to 
the Government on whose behalf he 
spoke. We would have contemplated 
severe action against the deponent, had 
we not the feeling that the responsibility 
for his statements lies with undisclosed 
higher echelons and we need not make 
a scapegoat of him. In fact, in a case 
like this involving the entire body of 
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Government servants in. Andhra’ Pra- 
desh, we would have expected the Chief 
Secretary or a Principal Secretary to file 
the counter. But they have. chosen to 
keep themselves back. 


13. However we have a duty to 
discover the (ruth. We think that the 
truth is what is stated in the counter- 
affidavit in Writ Petition Nos. 5447-55- 
46/85. The counter-affidavit itself gives 
good reasons why the promotions/appo- 
intments were made on a temporary 
basis and the reasons are acceptable. 
The statements in the counter-affidavit 
in Writ Petition Nos. 5447-5546/85 are 
supported by the findings of the Comm- 
ittee which was appointed by the Gove- 
rnment under the interim orders of this 
Court. This Committee consisted of the 
Chief Secretary and two senior Secreta- 
riesand it was asked to examine the 
question of the availability of posts for 
reinduction of retired employees. The 
findings of Committee were mentioned 
in the counter-affidavit in Writ Petition 
Nos. 5547-5646/85 and this is what was 
said : 

“The Committee constituted under 
G.O. Ms. No.205, dt. 9-5-1985 has com- 
pleted its task of determining the num- 
ber of vacancies for which retired emplo- 
yees can be reinducted as per the 
directions of this Honourable Court. 
Here below is given an abstract of the 
position as emerged. Total number 
of persons retired from 28-2-83 to 23- 
8-1984 due to reduction of age of 
retirement from 58 to 55 is 15, 529, Of 
these people, 8, 928 are eligible for rein- 
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duction as they are below 58 years. 1 
Committee found that 2,770 posts | 
vacant and that 1751 persons have to 
reverted as they were holding the po 
on temporary promotions under R. . 
Thus, the total number of vacancies 
which retired persons could be -reindt 


ted is 4, 521.” . | 
14. It was said that it was a prs 


tice in the State of Andhra Pradesh 
make even regular appointments a 
regular promotions under Rule 10a 
Rule 37 only and therefore, the m¢ 
fact that Rule 10 or Rule 37 was me 
tioned in an order of appointment 

promotion would not necessarily ma 
the appointment or promotion tempc 
ary. Such appointments or promotios 
if made after going through the regul 
process or selection were to be consic 
red as regular and not temporary. n¢ 
withstanding the mention of Rule 10. 
Rule 37. But here as pointed out 

the counter, there was a special situ 
tion immediately after the age of supe 
annuation was reduced, writ petitio: 
were filed in the Supreme Court and 

the High Court and there was conside 
able agitation by the employees. TI 
entire situation was fluid as it were ar 
there was good reason for the Gover 
ment to make the appointments an 
promotions on a purely temporary b: 
sis, and that was what they did. That tl 
Departmental Committees recommende 


the temporary appointments and pron 
otions makes no difference since eve 


temporary appointments and promotiot 
are made on the recommendation of tt 
Departmental Promotion Committe 
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This is clear from the counter-affidavit 
in writ petition Nos. 5447-5546/85. where 
it is stated as follows in paragraph Iv B: 


“In certain cases, the promotions 
were given on the basis of the recomm- 
endations of the Departmental Promo- 
tion Committee but that does not mean 
that their promotions. were regular. The 
Departmental. Promotion Committee 
also makes recommendations for tempo- 
rary appointmental/promotions ’ other- 
wise it will offend Arts. 14 and 16 in 
case all elgible-candidates are not consi- 
dered for. promotion even though the 
promotion is either officiating/temporary. 
Therefore, the mere. selection by the 
Departmental Promotion | Committee 
does not make their promotions. regular 
Promotion or posting after completion 
of training does not make the promo- 
tions regular. The promotion orders of 
the petitioners promoted under Rule 37 
clearly show that their promotions were 
purely temporary.” 


15. It isin this setting and back- 
ground of facts that we are required to 
consider the submissions made to us. 
The submission made by Sarvasi K. K. 
Venugopal, V.M. Tarkunde and F.S. 
Nariman, who appeared for the empl- 
oyees who attained the age of 55 
years between 28-2-83 and 23-8-84, was 
that the classification of these persons 
as a separate group for the purpose of 
excluding them from the benefit of the 
redressal of the wrong done to the 
employees and the relief given to them 
by the amending Ordinance and the Act, 
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was an unreasonable. classification ‘have 
ing no nexus whatsoever with the object 
of the legislation. They urged that every 
person who was in Government-employ- 
ment on 28-2-83 was hit by the reduc- 
tion of the age of superanuation from 
58 to 55 years and when, it was 


realised that a grievous wrong. had been 
done which it was necessary to. set right 


by reversing the policy and such a 
policy decision was in fact soon taken, 
there was no reason to postpone effect 
being given to the reversal of policy. to 
an uncertin date, namely the pronounce- 
ment of the judgment by the Supreme, 
Court and thereby to exclude from. the 
benefits of the change of policy that gro- 
up.of persons who had the misfortune 
of attaining the age of 55 years between 
the two dates. The learned counsel poin- 
ted out that the decision to reverse the 
policy having been taken, the uncertain 
date of pronouncement of judgment was 
an irrelevancy in fixing the. date from 
which to give effect to the policy... In the 
event, the Government also did. not 
await the pronouncement of the judgment 
but came forward first with the Ordin- 
ance and then with the Act. Therefore, 
the learned. counsel urged, by | merely 
giving them the appellation ‘retires’ as 
the Government had done in. this case, 
the group of persons who had attained 
the age of 55 years before the delayed 
date of giving effect to the reversal of 
policy could not be discriminated again- 
st. The question according to the learn- 
ed counsel, was not one of retrospectiv- 
ity at all, but one whether when making 
a legislation to right a or remedy a mis- 
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chief, a group of persons who had also 
been wronged and suffered the mischief 
could be excluded by the mere mechan- 
ics of delayed legislation Shri Venugopal 
further submitted that several persons 
who are continuing in service by virtue 
of orders of stay obtained from the High 
Court were also sought to be sent away 
by the Government on the ground that 
had they not obtained the orders of stay, 
they would have retired from service on 
naving attained the age of 55 years. 
This he urged was patently unreasonable. 
On the otber hand, it was urged by the 
learned Advocate General of Andhra 
Pradesh, who appeared for the Govern- 
ment of Andhra Pradesh, Shri Shanti 
Bhushan, Shri Govindan Nair, Shri 
Parmeshwar Rao, Shri H. S. Guru Raja 
Rao and Shri Kanta Rao, learned counsel 
who appeared for the officers who were 
promoted in the vacancies created by 
the retirement of those who had attained 
the age of 55 years, that there was no 
discrimination whatever and that what 
the Government had done was merely 
to classify those employees who had 
ceased to be in service or who should 
have ceased to be in service and refused 
to apply the increased age of superanun- 
ation to them. It was said that having 
gone out of service, there was no questi- 
on of their being eligible to the increased 
age of superannuation and therefore, the 
Classification was perfectly reasonable. 
It was also urged that appointments and 
promotions were made subsequent to 
the reduction of the age of superannuati- 
on regular basis and those appoint- 
ments and promotions could not be dist- 
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urbed. We were told that interference 
by us at this stage would lead to admini- 
strative disorder, disaster and chaos. 
We would like to mention here that the 
learned Advocate General of Andhra 
Pradesh as well as the other learned 
counsel who appeared on either side 
presented their respective points of view 
very fairly and with moderation. The 
task of the learned Advocate General 
was particularly difficult as he stood be- 
tween the devil and the deep sea as it 
were. 


16. A situation such as the one be- 
fore us had never presented itself to the 
court previously. Make this case a prec- 
edent for justice say one side; let this 
not be the first say the other. We have 
had cases where the age of superannati- 
on had been raised from 55 to 58 years; 
we have had cases where having earlier 
raised the age of superannuation from 
55 to 58 years, there was later a change 
of policy and the age of superannuation 
was once again reduced to 55 years. But 
this is the first occasion neither our 
researches nor those of the learned 
counsel have been able to trace another 
case of this kind — where the age of 
superannuation was first raised from 55 
to 58 years, there was then a change of 
policy a few years later reducing the age 
of superannuation from 58 to 55 years 
and finally there was again, with- 
in a few months, a reversion to the 
higher age of superannuation of 58 years. 
The cases of Bishnu Narain Mishra v. 
State of Uttar Pradesh, (1965) 1 SCR 
693 : (AIR 1956 SC 1567) and K. Nag- 
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araj v. State of Andhra Pradesh, AIR 
1985 SC 551 belong to the second cate- 
gory of cases. In Bishnu Narain Mish- 
ra’s case, by a notification dated Novem- 
ber 27, 1957 the Government of Uttar 
Pradesh raised the age of superannua- 
tion from 55 to 58 years. On May 
25, 1961 the Government reduced the 
age once again the 55 years, and further 
laid down that those who had continued 
beyond the age of 55 years owing to the 
earlier notification would be deemed to 
have been retained in service beyond 
the age of superannuation and would 
be compulsorily rotied on December 
31, 1961, The appellant who attained the 
age of 55 years on December 11, 1960 
and was continued in service was one 
of those who was retired on Decem- 
ber 31, 1961. He questioned the change 
in the rule of retirement onthe ground 
that it was hit by Art. 14 inasmuch 
as it resulted in inequality between pub- 
lic servants in the matter of retirement. 
The argument was that when all those 
who had passed 55 years were asked ‘to 
retire on December 31, 196) some had 
just completed 55, some were 56, some 
were 57 and so onand, therefore, there 
was discrimination. Dealing with this 
question, Wanchoo, J speaking for the 
court observed : 

“The last argument that has been 
urged is that the new rule is discrimi- 
natory as difierent public servants have 
in effect been retired at different ages. 
We see no force in this contention eit- 
her. So far as the rule is concerned it 
applies equally to all public servants 
and fixes the age of retirement ~ at 
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55. years. There is. no. discrimination 
in the rule itself. It is- however. urged 
that the second notification by which 
all public servants above the age of 55 
years were required to retire on Decem- 
ber 31, 1961 except those few who. com- 
pleted the age of 58 years between May 
25, 1961 and December 31, 1961 shows 
that various public servants were reti- 
red at various ages ranging from 55 
years and one day up to 58 years. That 
certainly is the effect of the second 
order. But it is remarkable that. the 
order also fixed the same date cf _retire- 
ment namely December 31, 1961 in the 
case of all public servants who had com- 
pleted the age of 55 years but not ‘the 
age of 58 years before December SI, 

1961. In this respect. also, | ‘therefore, 

there’ was no discrimination — and “all 
public servants who had completed: the 
age of 55 years was being introduced as 
the age of superannuation by thé new 
rule by way of reduction ‘were ordered 
to retire on the same date, namely” De- 
cember 31, 1961. “he result of this seems 
to be that the affected public servants 
retired at different ages. But this was 
not because they retired at different ages 
but because their services were retained 
for different periods after fifty-five. Now 
it cannot be urged that if Government 
decides to retain the services of some 
public servants after the age of retire- 
ment it must retain every public servant 
for the same length of time. The retention 
of public servants after the period of 
retirement depends upon their efficiency 
and the exigencies of public service, and 
in the present case the difference in’ the 
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period of retention has arisen on account 
of exigencies of public service. We are, 
therefore, of opinion that the second 
notification of May 25, 1961 on which 
reliance is placed to prove discrimination 
is really not discriminatory’ for it has 
treated all public servants alike and fixed 
December 31, 1961 as the date of retire- 
ment for those who had completed 55 
years but not 58 years up to December 
31, 1961 The challenge therefore, to 
the two notifications on the basis of Art. 
14 must fail.” 


17. The situation which was consi- 
dered in Bishnu Narain’s case (AIR SC 
1567) was exactly the idential situation 
which obtained on February 28, 1983 
in the present case and precisely the 
situation which was considered by the 
judgement pronounced on January 18, 
1985 and which is reported in AIR 1985 
SC 55l as K. Nagaraj V. State of An- 
dhra Pradesh, the very judgement the 
delay in pronouncing which is said to 
have led to this confusion. Neither in 
Bishnu Narain Misra’s case nor in Naga- 
raja’s case had the court occasion to 
consider the further step that had been 
taken in the present case, namely, once 
again raising the age of superannuation 
to 58 years and the exclusion of a class 
of persons from its benefit. Both the 
cases are therefore plainly distinguinha- 
ble and are of no assistance to us in sol- 
ving the problem before us. 


18- Another case on which reliance 
was placed by the learned counsel ap- 
pearing for the respondents in Writ 
Petition Nos. 3203, 3413,-3419, 342u- 
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3426 etc. of 1985 was State of Assa 
v. Padma Ram Borah, AIR 1965 SC 473 
In that case a Government servant wh 
was due toretire from service on an 
from January 1, 1961, was suspende 
from service on December 22, 1960 
pending a departmental inquiry. Hi: 
services were extended till March 31 
1961. The departmental inquiry was 
however, not concluded even by then 
So on May 9, 1961, the Governmen 
passed an order extending his service: 
for a period of 3 months with effec 
from April 1, 1961. This court helc 
that the Government had no jurisdic- 
tion to extend the services of a Govern 
ment servant, after he had retired fron 
service merely for the purpose of conti 
nuing the departmental inquiry. Rul 
56 of Departmental Rules did not autho. 
rise such a_ course. It is difficult tc 
see how this case can possibly assis 
the respondents in writ petition Nos 
3203, 3413-3419, 3420-3426 etc. of 
1985. It is one thing to say that the 
Executive Government has no power tc 
pass an order extending the service of < 
Government servant after he has retirec 
from service ; it is altogether a differen’ 
thing to say that the state while making 
alaw raising the age of superannuatior 
cannot make an unreasonable classifica 
tion to exclude some Government seava 
nts from the benefit of the increased age 
of superannuation. The classification mus: 
pass the dual test of being reasonabk 
and related to the object of the legisla- 
tion besides not being arbitrary. It is no 
open to the State to mak? an arbitrary 
Classification first by making the date 
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ependent on an uncertain event namely, 
he date of pronouncement of judgment 
y the supreme Court and next by mak- 
ng alegislation excluding persons who 
ad attained the age of 55 years before 
he legislation took effect though the 
egislation itself was designed to undo 
he wrong already done to the very Gov- 
rnment employees. Some other cases 
ere also cited before us to illustiate the 
oint that it is open to the Legislature 
nd the Executive to choose a cut-off’ 
ate for bringing into force laws such as 
-and Reform Laws etc. It is true that 
whenever a law is made or whenever an 
ction is taken, it has to be with effect 
rom a certain date but it does not ne- 
essarily follow that the choice of the 
ate in not open to scrutiny at all. If 
he choice of the date is made burden- 
some to some of those, the wrong done 
to whom is sought to be rectified by 
the law, it would certainly be open to 
the court to examine the choice of the 
date to find out whether it has resulted 
in any discrimination. 

19. We think that the one case 
which is really of assistance to us 
in this matter is the recent decision 
of the Constitution Bench in D.S. 
Nakara v. Union of India, (1983) 2 
SCR 165 : (AIR 1983 SC 130). We prop- 
Ose not merely to quote extensively from 
Nakara’s case, not merely to adopt the 
principles therein laid dowd but also to 
employ the very techniques applied 
there to solve the problem. The ques- 
tion arose there whether, for the pur- 
pose of application of the liberalised 
pension rules, the Government of India 


ing the scope of Art. 14, 


or things that are 
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could stipulate Marce 31, 1979. as..the 
date for dividing Government employees 
into two classes: one, class, who. had 
retired before March 31, 1979 who 
would not be entitled to the benefits of 
the liberalised pension rules and the 
other class who retired after March 31, 
1979 who would be entitled to such be- 
nefits. The submission was that the 
differential treatment accorded to those 
who had retired prior to the specified 
date was violative of Art. 14 as the 
choice of tht date was arbitrary and the 
classification based on the fortuitous 
circumstances of retirement before or 
subsequent to the specified date was in- 
valid. This submission was accepted 
by the Constitution Bench. Justice D. A. 
Desai speaking fora unanimous court, 
consideted the question at great length 
in all the. imlications. First, consiper- 
it was. obser- 
ved : | 
“The decions ee sh ay down oT 
though Art. 14 forbids class legislation, 
it does not forbid reasonable classifica- 
tion for the purpose of legislation. In 
other, however, to pass the test'of per- 
missible classification, two conditions 
must be fulfilled, viz. (i) that the classifi- 
cation must be founded on an intelligible 
eifferentia which distinguishes persons 
grouped together 
from those that are left out the group 
and (ii) that differentia must have a rat- 
ional relation to the objects sought to 
be achieved by the statute in question... 
The other fact of Art. 14 which 
must be remembered is that it eschews 
arbitrariness in any form Article 14 has, 
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therefore not to beheld identical with 
the doctrine of classification.’’ There- 
after the court posed the question : 


“Asa corollary to this well establi- 
shed proposition, the next question is, 
on whom the burden lies to affirmativ- 
ely establish the rational principle on 
which the classification is founded corre- 
lated to the object sought to be achie- 
ved?”’ 


The question was answered and it was 
said : 


“The State, therefore, would have 
to affirmatively satisfy the Court that 
the twin tests have been satisfied. It 
can only satisfied if the State establis- 
hes not only the rational principle on 
which classification is founded but corr- 
elates it to the objects sought to be 
achieved.” 


The submission made by the learned 
Attorney General on behalf of the 
Union of India was summarised : 


‘‘Thus according to the respondents. 
pensioners who retire from Central 
Government service and are governed 
by the relevant pension rules all do not 
forma class but pensioners who retire 
prior to certain date and those who 
retire subequent to as certain date form 
distinct and separate classes. It may be 
made clear that the date of retirement 
of each individual pensioner is not sug- 
gested as a criterion for classification 
as that would lead to an absurd result, 
because in that event every peneioner 
relevant to his date of retirement will 
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form a class unto himself. What 
suggested is that when a pension scher 
undergoes a revision and is enforc 
effective from acertain date, the da 
so specified becomes a sort of a rubic 
and those who retire prior to that dé 
form one class and those who retire « 
a subsequent date form a distinct ai 
separate class and no one can cross t 
rubicon.” 


The Court then proceeded to consid 
the question: what isa pension? a1 
why a liberalised pension scheme 
After answering these questions, t. 
court referred tc Some of the ve 
arguments now advanced before us th 
the date isan integral part of the sc 
eme and so not serverable from t 
scheme at all and that the Court shou 
not usurp legislative functions. TI 
learned Attorney General’s argume 
on these question was : 


“The learned Attorney Geer 
contended that the scheme is one who 
and that the date is an integral part « 
the scheme and the Government wou 
have never enforced the scheme devo 
of the date and the date is not severab 
from the scheme as a whole. Conte 
ded the learned Attorney General th: 
the court does not take upon itself tl 
function of legislation for person 
things or situations omitted by the legi 
lature. It was said that when the legi 
lature has expressly defined the cla 
with clarity and precision to which tk 
legislation applies it would be outsic 
the judicial function to enlarge the cla: 
and to do isnot to interpret but 1 
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legislate which is the forbden field. 
Alternatively it was also contended that 
where a larger class comparising two 
smaller classes is covered by a legisla- 
‘ion of which one part is constitutional, 
the Court examines whether the legisla- 
‘ion must be invalidated asa whole or 
only in respect of the unconstitutional 
part. It was also said that severance 
always cuts down the scope of legisla- 
ion but can never enlarge it and in the 
dresent case the scheme as it stands 
vould not cover pensioners such as the 
setitioner and if by severance an attempt 
is made to include them in the scheme 
tis not cutting down the class or the 
cope but enlarge the ambit of the 
scheme which is impermissible. even 
under the doctrine of severability. In 
this context it was lastly submitted that 
there is not a single case in India or 
>Ilsewhere where the Court has included 
some category within the scope of pro- 
vision of alaw to maintain its contitu- 
Honality.”’ 

Proceeding then to meet the submi- 
ssion of the learned Attorney General, 
Desai, J. said.” 

“If it appears to be indisputable, 
as it does to us that the Pensioners for 
the purpose of pension benefits form a 
class, would its upward revision permit 
homogeneous class to be divided by 
rbitrarily fixing an eligibility criterion 
nrelated to purpose of revision, and 
ould such classification be founded on 
some rational principle? The classifica- 
tion has to be based, as is well settled, 
in soms rational principle and the ratio- 
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nal: principle must. have - nexus~ to 


be the objects sought to achieved 
We have set out the objects. under- 


lying the payment of pension. If the 


State considered it necessary to libe- 


ralise the pension scheme, we find no 
rational principle behind it for granting 
these benefits only to those who retired 
subsequent to that date simultaneously 
denying the same to those who retired 
prior to that date. If the liberalisation 
was considered necessary for augmenti- 


_ng social security in old age to govern- 


ment servants then those who retired 


earlier cannot be worse off than those 


who retire later. Therefore, this divisi- 


on which classified pensioners into two 


classes is not based on any rational 
principle and if the rational principle “is 
the one of dividing pensioners witha 
view to giving something more to perso- 


_ ns otherwise equally placed, .it would be 


discriminatory. To illustrate, take two 
persons, One retired just a day prior and 


another a day just succeeding the spec’fi- 
ed date’ Both were in the sameé pay 
bracket the average emolument was the 
same and both had put in equal number 


_ of years of service. How does a fortui- 


tous. circumstance of. retiring a. day 


earlier or a day later will permit. totally 
unequal treatment in the matter of pens- 


ion? One retiring a day earlier will have 
to be subject to ceiling of Rs. 8, 100 p. a. 


and average emolument to be worked 
out on 36 months’ salary while the other 


will have a ceiling of Rs. 12,000 p. a. 
and average emolument will be computed 
on the basis of last ten months, average. 


The artificial division stares into fact 
and is unrelated to any principle and 
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therefore not to be held identical with 
the doctrine of classification.” There- 
after the court posed the question : 


“Asa corollary to this well establi- 
shed proposition, the next question is, 
on whom the burden lies to affirmativ- 
ely establish the rational principle on 
which the classification is founded corre- 
lated to the object sought to be achie- 
ved?”’ 


The question was answered and it was 
said : 


‘The State, therefore, would have 
to affirmatively satisfy the Court that 
the twin tests have been satisfied. It 
can only satisfied if the State establis- 
hes not only the rational principle on 
which classification is founded but corr- 
elates it tothe objects sought to be 
achieved.” 


The submission made by the learned 
Attorney General on behalf of the 
Union of India was summarised : 


‘Thus according to the respondents. 
pensioners who retire from Central 
Government service and are governed 
by the relevant pension rules all do not 
forma class but pensioners who retire 
prior to certain date and those who 
retire subequent to as certain date form 
distinct and separate classes. It may be 
made clear that the date of retirement 
of each individual pensioner is not sug- 
gested as a criterion for classification 
as that would lead toan absurd result, 
because in that event every peneioner 
relevant to his date of retirement will 
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form a class unto himself. What 
suggested is that when a pension sche 
undergoes a revision and is. enforce 
effective from acertain date, the da 
so specified becomes a sort of a rubicc 
and those who retire prior to that da 
form one class and those who retire c 
a subsequent date form a distinct ar 
separate class and no one can cross tl 
rubicon.”’ 


The Court then proceeded to conside 
the question: what isa pension? an 
why a liberalised pension scheme 
After answering these questions, tl 
court referred tc Some of the ver 
arguments now advanced before us thi 
the date isan integral part of the ‘scl 
eme and so not serverable from tk 
scheme at all and that the Court shoul 
not usurp legislative functions. Tk 
learned Attorney General’s argumet 
on these question was : 


“The learned Attorney Geer: 
contended that the scheme is one whol 
and that the date is an integral part c 
the scheme and the Government woul 
have never enforced the scheme devoi 
of the date and the date is not severabl 
from the scheme as a whole. Conter 
ded the learned Attorney General the 
the court does not take upon itself th 
function of legislation for person: 
things or situations omitted by the legis 
lature. It was said that when the legis 
lature has expressly defined. the clas 
with clarity and precision to which th 
legislation applies it would be outsid 
the judicial function to enlarge the clas 
and to do is not to interpret but t 
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legislate which is the forbden field. 
Alternatively it was also contended. that 
where a larger class comparising two 
smaller classes is covered by a legisla- 
tion of which one part is constitutional, 
the Court examines whether the legisla- 
tion must be invalidated asa whole or 
only in respect of the unconstitutional 
part. It was also said that severance 
always cuts down the scope of legisla- 
ion but can never enlarge it and in the 
present case the scheme as it stands 
would not cover pensioners such as the 
petitioner and if by severance an attempt 
is made to include them in the scheme 
itis not cutting down the class or the 
scope but enlarge the ambit of the 
scheme which is impermissible. even 
under the doctrine of severability. In 
this context it was lastly submitted that 
there is not a single case in India or 
elsewhere where the Court has included 
some category within the scope. of pro- 
vision of a law to maintain its contitu- 
tionality.” 

Proceeding then to meet the submi- 
ssion of the learned Attorney General, 
Desai, J. said.” 

“If it appears to be indisputable, 
as it does to us that the Pensioners for 
the purpose of pension benefits forma 
class, would its upward revision permit 
a homogeneous class to be divided by 
arbitrarily fixing an eligibility criterion 
unrelated to purpose of revision, and 
would such classification be founded on 
some rational principle? The classifica- 
tion has to be based, as is well settled, 
in soms rational principle and the ratio- 


_State considered 


_ ns otherwise equally placed, 
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nal principle must. have ~ nexus to 


be the objects sought to achieved 
We have set out the objects, under- 


lying the payment of pension. If the 
it necessary to libe- 
ralise the pension scheme, we find no 
rational principle behind it for granting 
these benefits only to those who retired 
subsequent to that date simultaneously 
denying the same to those who retired 
prior to that date. If the liberalisation 
was considered necessary for augmenti- 


_ng social security in old age to govern- 


ment servants then those who retired 


earlier cannot be worse off than those 


who retire later. Therefore, this divisi- 


on which classified pensioners into two 


classes is not based on any rational 
principle and if the rational principle “is 
the one of dividing pensioners with a 
view to giving something more to perso- 
It would be 
discriminatory. To illustrate, take two 
persons, one retired just a day prior and 
another a day just succeeding the spec’fi- 
ed date. Both were in the same pay 
bracket the average emolument was the 


_same and both had put in equal. number 
._ of years of service. How does a_fortui- 


tous circumstance of. retiring a day 


earlier or a day later will permit. totally 
unequal treatment in the matter of pens- 


ion? One retiring a day earlier will have 
_ to be subject to ceiling of Rs. 8, 100 p. a. 


and average emolument to be worked 
out on 36 months’ salary while the other 


will have a ceiling of Rs. 12,000 p. a. 
and average emolument will be computed 
on the basis of last ten months, average. 


The artificial division stares into fact 
and is unrelated to any principle and 
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whatever principle, if there be any has 
absolutely no nexus to the objects sought 
to be achieved by liberalising the pensi- 
on scheme. In fact this arbitrary divisi- 
on has not any no nexus to the libereli- 
sed pension scheme but it is counter 
productive and runs counter to the 
whole gamut of pension scheme. The 
equal treatment guaranteed in Art. 14 
is wholly violated inasmuch as_ the 
pension rules being statutory in charac- 
ter, since the specified date, the rules 
accord differential and discriminatory 
treatment to equals in the matter of 
commutation of pensions. A 48 hours 
difference in matter of retirement would 
have a traumatic effect Division is thus 
both arbitrary and unprincipled. There- 


fore the classification does not stand 
the test of Art. 14” 
The Court then asked itself the 


question: “By our approach, we are 


making the scheme retroactive?’ The 
answer was an emphatic ‘No’. They 
said, 


“In other words, benefit of revised 
scale is not limited to those who enter 
service subsequent to the date fixed for 
introducing revised scales but the benefit 
is extended to all those in service prior 
to that date. This is just and fair 
Now if pension as we view it, is some 
kind of retirement wages for past service, 
can it be denied to those who retired 
earlier, revised retirement benefits being 
available to future retirees only?” There- 
fore, there is no oubstance in the co t- 


ention that the court by its approach 
would be making the scheme retroactive, 
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because it is implicit in theory 
wages.”’ 
The Court finally considered 


favourite argument advanced aga 
what some of the counsel who appea 
before us described as judicial tinker 
with legislative policy. The Court t 
the view that the State cannot 

‘Take it or leave it.’ If there 

words ina_ statute which bring ab 
discrimination, those words can be > 
ved. “They said. There is noth 
immutable about the choosing of 
event as an eligibility criterion sut 
quent toa specified date. If the ev 
is certain but its occurrence at a pc 
of time is considered wholly irrelev 
and arbitrarily selected having no r 
onale for selecting it and having 

undesiable effect of dividing homo 
neous class and of introducing the « 
crimination, the same can be ea 
severed and set aside. While examin 
the cases under Art. 14, the appro 
is not ‘either take it or leave it’, 

approach is removal of arbitrariness < 
if that can be brought about by sev 
ing the mischievous portion the co 
ought to remove the discriminatory p 
retaining the beneficial portion. ~ 
pensioners do not challenge the libe 
lised pension scheme. They seek 

benefit of it. Their grievance is of 
denial to them of the same by arbitr 
introduction of words of limitation ¢ 
we find no difficulty in severing a 
quashing the same. This approach « 


be legitimised on the ground that ev 
Government Servant retires State gra 


Report No. 09, p 23 


upward revision of pension undoubt- 
edly froma date. Event has occurred 
revision has been earned. Date is 
merely to avoiod payment of arrears 
which impose a heavy burden. If the 
date wholly removed, revised pensions 
will have to be paid from the actual 


date of retirement of each pensioner. 
That is impermissible. The State cannot 


be burdened with arrears commencing 
from the date of retirement of each 
pensioner. But effective from the speci- 
fied date future pension of earlier re- 
tired Government servants can be com- 
puted and paid on the analogy of fitm- 
ents in revised pay-scales becoming pro- 


spectively operative. That removes the 
nefarious unconstitutional part: and re- 


tain, the beneficial portion. It does not 
adversely affect future pensioners and 
their presence in the petitions becomes 


irrelevant. But before we do so, we 


must look into the reasons assigned for 
iligibility criteria, namely, in service on 
the specified date and retiring after that 
date’.” 

The learned Judges then expressed 
their disinclination to share the fear ex- 
pressed by the learned Attorney General 
that the Parliament would not have 
enacted the measure if the unconstituti- 
onal part was struck down and added 
‘Our approach may have a _ parliament- 
ary flavour to sensitive noses.” Deal- 
ing with the question of frame of re- 
lief, the Court struck down as uncon- 
stitutional the words, ‘‘that in respect 
of the Government servants who were 
in service on the 3lst March, 1979 and 
retiring from service on of after that 


mentary flavour to 
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date” and the words ‘‘the new rates of 
pension are effective from Ist April, 
must look into the reasons assigned for 
iligibility criteria, namely, “in service 
On the specified date and retiring after 
that date’.” 

The learned Judges then expressed 


their disinclination to share the fear 
expressed by the learned Attorney Gene- 


ral that the Parliament would not have 
enacted the measure if the unconstit- 
utional part was struck down and ad- 
ded. “Our approach may have a parlia- 
sensitive noses’. 
Dealing with the question of frame of 
relief, the Court struck down as un- 


constitutional the words, ‘‘that in re- 
spect of the Government servants who 


were in service on the 3lst March, 
1979 and retiring from service on or 
after that date’ and the words “‘the new 
rates of pension are effective from Ist 
April, 1979 and will be applicable to 
all service oflicers who became/become 
non-effective on or after that date” in 


the impugned memoranda, but specified 
that ‘the date mentioned therein will 


be relevant as being one from which 
the liberalised pension schemes becomes 
operative to all pensioners. governed 
by 1972 Rules irrespective of the date 
of retirement.” It was declared. “all 
pensioners governed by the 1972 Rules 


and Army Pension Regulations shall be 
entitled to pension as computed under 


the liberalised pension scheme from the 
specified date, irrespective of the date 
of retirement.” 

20. In the course of our narration, 
we have already stated our conclusions 
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on several of the questions at issue, both 
factual and legal. The final situation 
that emerges is that almost immediately 
after the age of superannuation was re- 
duced from 58 to 55 years, it was re- 
alised by the Government of Andhra 
Pradesh that they had taken a step in 
the wrong direction and that serious 
wrong and grave injustice had been done 
‘to their employees. A decision was very 
soon taken to redress the wrong by 
reversing the decision but an unfortunate 
rider was added that they should wait 
till the pronouncement of the judgement 
of the Supreme Court, which was perh- 
- aps expected to be pronounced shortly. 
As the judgement was not pronounced for 
long, it became imperative for the Gov- 


ernment to implement their decision of 
their own accord and so they 


passed Ordinance No. 24 of 1984, 


and Act No. 3 of 1985, amending 
Act No. 23 of 1984 by substituting 58 


years for 55 years. While cCoing so, 
unfortunately again, those that had 
suffered most by being compelled to 
retire between 28-2-83 and 23-8-84 were 
denied the benefit of the legislation 
by Cl. 3 (1) of the Ordinance and 
S. 4(1) of Act No.3 0f 1985. Now 
if all affected employees hit by the redu- 
ction of the age of superannuation form- 
ed a class and no sooner than the age of 
superannuation was reduced, it was 
realised that injustice had been done and 
it was decided that steps should be taken 
to undo what had been done, there was 
no reason to pick out a class of persons 
who deserved the same treatment and 
exclude from the benefits of the benefi- 
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cent treatment by classifying them as 


separate group merely because of th 
delay in taking the remedial actio 


already decided upon. We do nc 
doubt that the Judge’s lyfriend and cor 


nsellor, ‘the common man’, if asked, wi 
unhesitatingly respond that it would b 
plainly unfair to make any such classi 
ication. {he commonsense respons 
that may be erpected from the commo 
man, untrammelled by legal lore an 
learning, should always help the judge i 


deciding questions of fairness, arbitrar 
iness etc. Viewed from whatever angle 


to our minds, the action of the Govern 
ment and the provisions of the legisla 
tion were plaintly arbitrary and disci 
iminatory. The principle of Nakar 
clearly applies. The division of Goverr 
ment employees into two classes, thos 
who had already attained the age of 5 
on 28-2-83 and those who attained th 


age of 55 between 28-2-83 and 23-8-84 o: 
the one hand, and the rest on the othe 


and denying the benefit of the highe 
age of superannuation to the forme 
class is as arbitrary as the division o 
Government employees entitled to pen 
sion in the past and in the future int 


two classes, that is, those that’ had reti 


red prior toa specified date and thos 
that retired or would retire after th 
specified date and confining the benefit 
of the new pension rules to the latte 
class only. Legislations to remed: 
wrongs Ought not to exclude from thei 
purview persons, a few of the wronged 
unless the situation and the circumstan 
ces make the redressal of the wrong, il 
their case, either impossible or so dete 
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imental to the public interest that the 
ischief of the remedy outweighs the 
ischief sought to be remedied. We 
o not find that there is any such impo- 
sibility or detriment to the public inter- 
st involved in reinducting into service 
hose who had retired as a consequence 
f the legislation which was since thou- 
ht to be inequitable and sought to be 
emedied. As observed in Nakara (AIR 
983 SC 130), the burden of establishing 
he reasonableness of a classification 
nd its nexus with the object of the legis- 
ation is on the State. Though no calam- 
tous consequences were mentioned in 
ny of the counter-affidavits, one of the 
ubmissions strenously urged before us 
by the learned Advocate General of 
Andhra Pradesh and the several other 
rounsel who followed him was the oftre- 
seated and now familiar argument of 
administrative chaos’. It was said that 
here would be considerable chaos in 
the administration if those who had alre- 
ady retired are now directed to be 
reinducted into service. 


21. Weare afraid we are unable to 
agree with this submission. Those that 
have stirred upa hornet’s nest cannot 
complain of being stung. The argument 
about administrative chaos has been 
well met by Lord Denning M.R. in 
Bradbury v. London Borough of Enfield, 
(1967) 3 All ER 434, where the Master 
of Rolls in his characteristic and force- 
ful way observed : 


“Tt has 
Chief Education 


been suggested by the 
Officer that, if 


id 
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an injunction is granted, chaos will sup- 
ervene. Allthe arrangements have been 
made for the next term, the teachers 
appointed to the new comprehensive 
schools, the pupils allotted their places, 
and so forth. It would be next to 
impossible, he says, to rever-e all these 
arrangements without complete chaos 
and damage to teachers, pupils and 
public. I must say this: if a local 
authority does not fulfil the require- 
ments of the law, this court will set that 
it does fulfil them. It will not listen 
readily to suggestions of ‘‘chaos’’. The 
department of education and the coun- 
cilare subject to the rule of law and 
must comply with it, just ‘like everyone 
else. Even if chaos should result, still 
the law must be obeyed but I do not 
think that chaos will result. The evide- 
nce convinces me that the ‘‘chaos” is 


- much over stated......... I see no reason 


why the position should not be restored, 
so that the eight schools retain their 
previous character until the statutory 
requirements are fulfilled. I can well 
see that there may be considerable up- . 
set fora number of people, but I think 
it far more important to uphold the 
rule of law Parliament has laid down 
these requirements so as to ensure that 
the electors can make their objections 
and have them properly considered. We 


must see that their rights are upheld”’ 
In the present case too we think 


that the case of chaos is much over- 
stated. The affidavits do not disclose 
what disastrous consequences, insolu- 
ble problems and unsurmountable diffi- 
culties will follow and how chaos will in- 
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evitably result. True quite a large num- 
ber of employees who have been pro- 


moted will have been promoted will 
have to be reverted, but their promo- 


tions and promotional-appointments are 
all temporary (and we take care to add 
here it would make no difference even 


ifa few were regularly promoted) and 
itis notas if they lose for ever their 


promotional opportunities. The pro- 
motional opportunities are merely post- 
poned to the dates on which they 
would be entitled to be promoted had 
not the fundamental rules and the Hyd- 
erabad Civil Services Rules been amen- 
ded and Act No. 23 of 1984 passed. What 
has now happened is that these persons 
have secured a double advantage First, 
by the initial reduction of the age of 


superannuation, they obtained early and 
unanticipated promotion, that is to say 


promotion ahead of the normal date on 
which they would have otherwise been 
promoted; and second, their tenure in 
the promoted post was increased by 
a further three years as a result of the 


subsequent increase of the age of sup- 
erannuation Having secured this do- 


uble advantage they naturally desire to 
stick to them and talk glibly of hard- 
ship and inconvenience. On the other 
hand, it would be a great injustice to 
deny justice to those who have suffered 
injustice most merely because it may 


cause inconvenience to the administ- 
ration. Weare governed by the Con- 


titution and constitutional rights have 


to be upheld. Surely the Constitution 
must take predence over convenience 


and a judge may not turn a bureaucrat. 
We do not mean to suggest that crea- 
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tion of a chaotic state of administrati 
is nota circumstance to be taken in 


account. It may be possible that in 
given set of circumstances, portento 


administrative complexity may _ its 
justify a classification. But, there mu 
be sufficient evidence of that......... ho 
the circumstances will lead to chao 
Ups and downs of career bureaucra 
do not by themselves justify such 
classification. It may, however, be « 
some consequence in the matter « 
granting relief. For instance, the: 
would be readyly no point in reinductir 
an employee if he has but a month « 
two to goto attain the age of 58 yea 
and to retire. Reinduction of such 
person is not likely to be of any u: 
to the atministration and may indee 
be detrimental to the public interes 
It is bound to be wasteful. In _ suc 
cases as well as in cases where they car 
not be reinducted because they hav 
already completed 58 years by nov 
they cannot obviously be reinductec 
So other ways of compensating thet 
must be found. The obvious course | 
to compensate them monetarily. In It 
dustrial Law we do award back an 
future wages on quite a large scale an 
there is no reason why we cannot ad 
opt the same principle here. It as 
rule private employers in such situa 
ions are asked to pay back wages, w 
see no impediment: in doing so in th 
case of those that are expected to b 
model employers i. e. the Governmen 
public corporations and local authoritie: 
22. An argument which requires t 
be dealt with is that itis open to th 
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Court fo give retrospectivity to a_legisla- 
tion to which the legislature plainly and 
expressly refused to give retrospectivity. 
As pointed out in Nakara’s case (AIR 
1983 SC 130), the question is not one 
of retrospectivity at all. The circums- 
tance that the relief given by Ordi- 
nance No. 24 of 84 and Act No. 3 of 
1985 is not intended to those who had 
attained the age of 55 years by February 
28, 1983 or between 28-2-83 and 
23- 8-84, has the effect of limiting the 
field of operation of the Ordinance 
and the Act and introducing a 
Classification which in order to be sustai- 
ned must be shown to be reasonable 
and to have a nexus to the object to be 
achieved besides not being arbitrary. 
While it is a general rule of law that 
Statutes are not to operate retrospecti- 


vely, they may so operate by express 
enactment, by necessary implication 
from the language implied or where 


the statute is explanatory or declaratory 


or where the statute is passed for the 
purpose of protecting the public agai- 
nst some evil or abuse or where the 
statute engrafts itself | upon existi- 


ng situations etc. But it would be in- 
correct to call a statute retrospective,’ 
“because a part of the requisites for 
its action is drawn from a time anteced- 
ent to its passing’. (Vide R_ v. St. 
Mary. Whitechapel {Inhabitants)(1848) 
12 QB 120). We must further remem- 
ber, quite apart from any question of 
retrospectivity, that, unlike in the 
United Kingdom here in India we have 
a written Constitution which confers 
justiciable fundamental rights and so 
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the very refusal to make an Act retros- 
pective or the non-applecation of the Act 
with reference to a date or to an event 
that took place before the enactment 
may, by itself, create an impermissible 
classification justifying the striking 
down of the non-retroactivity or (non 
-retroactivity or non-retroactivity or) 
non-application clause, as offending the 
fundamental right to equality before the 
law and the equal protection of the laws. 
That is the situation that we have 
here. 

23. We may now refer to two argu- 
ments which were mentioned in pas- 
sing but were not pursued. The first 
was that a writ petition similar to Writ 
Petitions Nos. 3420-3426/83 etc. had 
bcen filed earlier and had been dismis- 
sed in limine by a Bench of this Court. 
We do not see how the dismissal in 
limine of such a writ petition can pos- 
sibly bar the present Writ Petitions. 

Such a dismissal in limine may inhibit 
our discretion but not our jurisdiction. 

So the objection such as it was, was 

not pursued further. So also the sec- 

ond objection which related to the 

non-joinder of all affected parties to 

the litigation. We are quite satisfied that 

even if some individual affected part- 

ties have not been impleaded before us 

their interests are identical with those 

and have been sufficiently and well 

represented. Further, the relief claim- 

ed in Writ Petitions Nos. 3420-3426 of 
1984 etc. is of a general nature and 

claimed against the State and no parti- 

cular relief is claimed against any in- 

dividual party. We do not think that 
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the mere failure to implead all affected 
parties is a bar to the maintainability 
of the present petitions in the special 
circumstances of these cases where the 
actions are really between two ‘“‘warring 
groups’. 


24. Finally we come to the ques- 
tion of the relief to be granted. We find 
that Cl. 3(1) of Ordinance No. 24 of 
84 andS 4(1) of Act No.3 of 1985 
may easily be brought to conform to the 
requirements of Art. 14 of the Consti- 
tution by striking down or omitting the 
naughty word ‘not’ from those provi- 
sions. We may possible achieve the same 
object by striking down the whole of 
Cl. 3(1) of the Ordinance and S 4(1) 
of the Act but then the question may 
arise whether the rest of the Act would 
be sufficient to bring in those who have 
‘been excluded. We think that the safer 
course would be to strike down the 
offending word ‘not’ from these provi- 
sions. That we have such power is 
Clearly laid down in Nakara’s case where 
the court directed the deletion of some 
words from the offending clause and 
directed it to be read without those 
words. To make matters clear and to 
put them beyond dispute, we give the 
following directions in exercise of our 
powers under Art. 32 and 142 of the 
Constitution. 


“I, All employees of the Govern- 
ment, public corporations and local auth- 
orities, who were retired from service on 
the ground that they had attained the 
age of 55 years by 28-2-83 or between 
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28-3-83 and 23-8-84, shall be reinstate 
in service provided they would not bs 
completing the age of 58 years on or be 
fore 31-10-1985. 


2. All employees who were compe: 
lled to retire on February 28, 1983 anc 
between February 28, 1983 and Augus 
23, 1984 and wio are not eligible fo 
reinstatement under the first clause 
shall be entitled to be paid compensa. 
tion equal to the totat emoluments whicl 
they would have received, had they beer 
in service, until they attained the age o 
58 years, less any amount they mighi 
have received ex gratia or by way o: 
pension etc. Or under the interim order: 
of this Court. The will be entitled tc 
consequential retiral benefits. 


3. Such of the employees as have 
not been compelled to retire by virtue of! 
orders of stay abtained from the Higt 
Court or the Administrative Tribunal, o1 
who have actually been reinstated ir 
service pursuant to interim orders of 
this Court, shall be allowed to continue 
in service until they attain the higher 
agr of superannuation. 


4. The reinduction of those emp. 
loyees that have been compelled to retire 
previously will put them back as_ regards 
their seniority in precisely the same 
position which they occupied before they 
were retired from service. They will be 
entitled to all further consequential 
benefits. 


5. The employees who were retired 
and who are reinducted will be entitled. 
to be compensated for the period during 


eport No. 09, p. 29 


ich they were out of service in the 
me manner as mentioned in clause (2). 


6. Inthe matter of reinduction of 
ployees who do not attain the age of 
years on or before 31st October, 1985, 
e Government may exercise an option 
t to reinduct them in the case of all 
some or any of the employees, as the 
se may be, provided the employees are 
id the compensation as in the case of 
ose covered by (2) and (5). 


7. All interim orders are vacated 
d subject to these directions, the 


overnment is free to revert persons 


romoted or appointed to the posts held 

persons who were retired on having 
tained the age of 55 years by 28-2-1983 
r between 28-2-83 and 23-8-84 to the 
osts which they held on February 28, 
983 or on the dates previous to their 
romotion or appointment provided that 


jey need not be so reverted, if they 


ould otherwise be entitled to be promo- 
.d or appointed even if the other empl- 
yees had not been retired consequent 
n the lowering of the age of superan- 


uation. 


8. The Government shall be free 
) create supernumerary posts where- 
er they consider it necessary so to do. 


9. All payment of compensation 
) be made and completed before Dece- 
iber 31, 1985. If for any reason the 
sovernment finds itself unable to pay 
ye entire amount at one time within 
ie fixed by us, the Government will 
eat liberty to pay the amount in not 


‘factual matrix and law 
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more than four instalments within the 
The Government 


time stipulated by us. 
will also have the liberty to apply to us 
for extension of time, if so advised. 
Where the employees are awarded com 
pensation by the Government, such 
employees may apply to the concerned 
Income-tax Officer for relief under Sec- 
89 of the Income-tax Act read with R. 


21A of the Income-tax Rules and the 


Income-tax officer concerned will grant 
the appropriate relief.” 


25. With these directions, Writ 


Petitions Nos. 3420-26 of 1985 etc. are 


allowed with costs and Writ Petitions 
Nos. 5447-5546 of 1982 etc. are dismis- 
sed but in the special circumstances 
without any order as to costs. 


KHALID, J. 26. After  consi- 


dering the rival contentions put forward 


by the learned counsel on both sides, the 
involved, 
following points gave me some difficulty 
in accepting the petitioners’ case. 
that these points posed hurdles in the 
way of the petitioners succeeding in 
their attempt to secure the relief sought. 

Iam formulating the points as I under 


stood them. 
(1) This Court in K. Nagaraja v. 


State of A. P., AIR 1985 SC 551 upheld © 


the action of the Government in _ redu- 
cing the age of retirement from 58 to 55 
The contention that such reduction was 
arbitrary and irrational was not accepted. 
Further, the contention that the age 
of superannuation was increased from 
55 to 58 years with effect from October 
29, 1979, after an elaborate and scientific 


the 
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enquiry. by a one-man pay .commission 
did not find favour with this Court he- 
cause it felt that the question of the age 
of retirement. was not referred to the 
Commission. Accordingly the Court 
held that the decision regarding the age 
of retirement was a matter of policy in 
the formulation of which the Govern- 
ment must be allowed a free and fair 
role to play. It is not always necessary 
that such a decision is taken on the basis 
of empirical data collected on scientific 
investigation. The further submission 
that the decision to reduce the age of 
retirement from 58 to 55 years was arbi- 
trary in view of the fact that it- was taken 
by the State Government within. one 
month of the assumption of office by it 
also did not find favour with this Court. 

This Court observed that the reaso- 
nableness of a decision in any Jjurisdic- 
tion, did not depend upon the time which 
ittook. This decision has become final 
and the petitioners before us cannot in 
any manner question it. This decision 
is, therefore, an authority for the propo- 
sition that the charge of arbitrariness 
cannot be laid at the doors of the Gove- 
rnment in matters relating to policy deci- 
sion and that the Government have full 
powers to decide about the age of retire- 
ment considering the various data avai- 
lable before it. 


(2) Bishun Narain Mishra v. State 
of U. P. (1965) 1 SCR 693: (AIR 1965 
SC 1567) is a decision rendered by a 
Constitution Bench of this Court. In 
that case, a notification on November 
27, 1957, raised the age of superannua- 
tion from 55 to 58 years. On May 25, 
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1961, the age of retirement was redu 
once again to 55 years. It was pravic 
in the second notification that those \ 
were retained in service beyond the 
of superannuation on the basis of 
earlier notification would be compu. 
rily retired on December 31,. 196i. 

second notification was questioned 
being arbitrary and hit by Art. 14 sil 
it resulted in inequality between the pi 
lic servants in the matter of retirem 
In this Judgement the classification 

Government employees who were 
service into two groups based on tk 
age was upheld by the Constitution | 
nch asa reasonable classification. I. 
that this case had a great bearing on: 
petitions before us and the principle ]. 
down there could be extended to 1 
cases before us. It was strongly cont 
ded that if classification of two grot 
of in-service employees on the basis 
age and a cut off date could be justifi 
as reasonable classification, it can 

more so in cases like the one before 

where the classification is between t 
retired employees and those in service. 


(3) By the operation of a valid la 
some employees have retired by supé 
annuation and have thus ceased to 
members of their respective serv. 
What is now attempted is to retrospec 
vely re-induct them into service, 
procedure that Courts should _ fro\ 
upon and not encourage. 


(4) For the purpose of the cas 
Before us, Bishun Narain Méishr; 
case IS more appropriate — a: 
useful than that of D. S. Nak 
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v. Union of India (1983) 2 SCR 165.: 
(AIR 1983 SC 130) which dealt with 
two classes of retired employees and a 
cut off date. The attempt to distinguish 


Bishun Narain’s case on the factual diff- 


erence available in these cases is a matter 
for further probe, in order to see how 
far the distinction in destructive of the 
principle laid down there in its appli- 
cation to these cases. 


(5) The original attempt by the 
petitioners was to get Section 3 of the 
amending Act struck down in its entir- 
ety. Now they realise that 
reief would not serve their purpose. 
What they now want is that this Court 
should remove the word ‘not’ from the 
Section, So that the petitioners -will 
be rescued from the mischief of that 
word. Removing. a word or adding 
words toa legislative enactment isan 
exercise, Courts have been repeatedly 
warned against from embanking upon. 
1 personally feel that this guideline is 
one that has to be (illegible) (sic). 


(6) A petition, similar to the one 
before us, was filed in this Court as 
W.P. No. 1680/1984 reising identical 
points. This writ petition came up for 
hearing on 12-2-1985 before a Bench con- 
sisting of the Chief Justice, Justice D.A. 
Desai and Justice A. N. Sen. After 
hearing the counsel for the petitioner 
as wellas the State of Andhra Pradesh, 
the Bench suggested that the counsel. 
for the State should take instructions 
from the State of Andhra Pradesh about 
reinstating in service of those persons 


such ae 
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who had not-attained. 58 years of age, 
but without back wages. The case. was 
abjourned to 19-2-1915. for that. purp- 
ose. I understand that counter affida- 
vits were also filed in that case. The 
case appeared before a Bench consisting 
of Justice R.S. Pathak and Justice A 
Varadarajan on the next occasion. On 
that occasion, the petition was dismi- 
ssed, after hearing. Normally this 
Court will be disinclined to entertain or 
to hear petitions raising identical points 
again where onan earlier occasion, the 
matter was heard and dismissed, Not 
that this Court has no jurisdiction to 
entertain such matters, but would nor- 
mally. exercise its discretion against it: 
One of the counsel appearing for the 
respondents strongly pleaded the «bar 
of res judicata against these petitions on 
the basis of the earlier decision. 


(7) The learned Advocate General 
of the Andhra Pradesh with great con- 
cern and _ justifiably appealed. to us that 
if the petitions .were allowed, it would 
cause serious dislocation in the admi- 
nistration. He strongly pleaded that 
the action taken did not have any tinge 
of mala fides that there was no. attempt 
at picking and choosing of any Govern- 
ment servant and that therefor the 
Court should not exercise its jurisdiction 
to annul a policy decision. 

27. Ihave given my anxious con- 
siderations tothe above question and 
the rival submissions in reply. J find 


that she case is more or less evenly 
balanced between’ the parties. Two 
important factors have, however. per- 
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suaded me, to agree with the main 
Judgment and to ear on the side of 
Justice more than that of law, invok- 
ing the benevolent jurisdiction under 
Art. 142 (1) of the Constitution of India 


which reads : 
“142 (1) The Supreme Court in 


the exercise of its jurisdiction may pass 
such decree or make such order as is 
necessary for doing complete justice 
in any cause or matter pending before 
it, and any decree so passed or order 
so made shall be unforceable through- 
out the territory of India in such man- 
ner as may be prescribed by or under 
any law made by Parliament and, until 
provision in that behalf is so made, 
in such manner as the President may 


by order prescribe.” 
28. These petitions involve a seri- 


ous human problem Employees of 
the State with limited sources, who 
have been planning their future with a 
secure feeling that they could work 
till the age of 58 years, have as though 
overnight, been robbed of their tenure, 
their aspirations and _ future. They 
have become the helpless victims of 
certain swift moves on the political 
chess board. These swift moves, per- 
haps taken in ahurry, without serious 
application of mind have resulted 
in arbitrariness that has been force- 
fully project by the petitioners. This 
plea cannot be light heartedly thrown 
overboard. Justice demands that the 
petitioners should be saved of their 
predicament. 

29. The second factor that has 
prevailed upon the me to give succour to 
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the petitioners is the blame that thi 
Court has to share forthe sorry stat 
that has come to pass. in the matter 
Without meaning disrespect to anyone 
I firmly believe, that prompt action b 
the Court, would have eased the situa 
tion, considerably and _ relieved th 
petitioners of their sad plight and use 
of this avoidable exercise. It is not as 
the subsequent developments were not 
brought to the notice of this Court in 
Nagaraja’s case, (AIR 1985 SC 551) 
(supra). We were told that the Bench 
was alerted in time about the develop- 
ments that had taken place but unfortu- 
nately they were not taken this acco- 
unt. When the judgment ultimately 
came on 18-1-1985 as many as 6000 
employees had _ lost their service, 
a tragic result not based on any 
relevant consideration having a 
nexus to the age of superannuation. 
The damage had been done and it 
chn be repaired only by extending 
this Court’s powers to a_ section of 
employees who deserves sympatha and 
fair deal. 


30. This short judgment is only 
to vindicate my stand I _ respectfully 
agree with the judgment prepared by 
my learned brother Reddy, J. I am also 
in entire agreement with my _ learned 
brother Eradi, J. about the limited 
scope of the principles laid down in 
these cases on their peculiar facts. 


BALAKRISHNA ERADI, J. :—3]. 
While respectfully agreeing with the 
judgment prepared by my learned Bro- 
ther Reddy, J. I have thought it fit to add 
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few words of my own since I consider 
it necessary to make it absolutely clear 
hat the conclusion reached by us in 
these cases are based entirely on the 
special facts and circumstances constitu- 
ting the legislative history of the impug- 
med Andhra Pradesh Ordinance No. 24 
of 1984 and Act 3 of 1985 which have 
been set out in extenso in the judgment 
of Reddy, J. 


as laying down that whenever the age.of 
superanuation of Government employ- 
ees of employees of local authorities 
etc. is enhanced the benefit of such enh- 
ancement should be extended not merely 
to persons in service on the date no 
which the changes is effected but also to 
persons who have already retired from 
service prior to that date. It is now 
well established by decisions of this 
Court that the Government has full 
power to efecta change in the age of 
superannuation of its employees on 
relevant considerations. If in the exercise 
of such power the age of superannuation 
is enhanced purely by way ofimplement- 
ation of a policy decision taken by the 
Government, such alteration can legally 
be brought about with prospective effect 
from the date of the commencement of 
the operation of the Ordinance, Act or 
Rule and no question of violation of Art. 
14 0r 16 of the Constitution will arise 
merely because the benefit of the change 


32. Weare not to -be-understood. . 


~nuation from 58 
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is not extended to employees who have 
already retired from service. In these 
cases now before us our conclusion is 
rested entirely on the finding arrived at 
by us after a consideiation of the factu- 


al background and legislative history of 
the impugned Ordinance and Act that 


the underlying purpose and object behi- 
nd the relevant provisions of the Ordina- 
nce andthe Act was to set right and 
nullify a wrong or injustice that had 
been done to the employees by the 
abrupt reduction of the age of superan- 
years to 55 
years by Ordinance No. 8 cof 1983 
and the Government’s Notification 
issued as per G.O. Ms. No. 36, dated 
8th February, 1983 which preceded 
it. All that we are holding is that in the 
context of these telling facts and circu- 
mstances which conclusively show that 
the object and purpose of the Legislati- 


on was to set right the injustice that had 


been done, there is no rational or reaso- 
nable nexus or basis for seperately clas- 
sifying the employees who had retired 
from service prior to the dated of com- 
mencement of Ordinance No. 23 of 1984, 
who are the persons most affected by 


the wrong ......by denying to them the 
benefit of the rectification of the injusti- 


ce. Itis solely on this ground that we 


are allowing these writ petitions and 
granting the reliefs specified in the judg- 


ment of Reddy, J. 
Order accordingly. 
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OBSERVATI IN 


(A) Selection—Competitive examination—Written test and viva-voce—28 
x cent marks prescribed for viva-voce —Weight to be given to the viva-voce 
st as against the written examination, must vary from service to service 
cording to the requirement of the service--P rescribing of 28 per cent of marks 
br viva-voce not arbitrary on ground that the same exceeded 12 per cent of 
tal marks taken into account for selection-—-Constitution of India, Arts 14,, 
and 309 —-Haryana Excise and Taxation Inspectorate (State Service, Class [IT) 
ules (1969), Appendix D. 

(B) -election -Competitive examination— Large number of candidates 
ere called for interviews by itself does not vitiate the selec Qoey Constitu: 
on of [ndia, Arts. 14 and 19. | ; Dore 


OBSERVED BY | 


Mr. Prem Chand Jain, Mr. C. Fs Sukhdev Singh 
Kang and Mr. I. S. Tiwana 
Hon’ble Judges, P. & H. High Court 


IN 


Civil Writ Petition No. 833. of 1986 decided on 17-7-1986 in the case af, -Joginder. 
ingh Petitioner v. State of Haryana and. others, Respondents. : 


TEXT © 


the statutory rules called ‘The Haryana 
Excise and Taxation Inspectorate’ (State 
Service, Class III) Rules; 1969 (herein: © 
after called ‘the Rules’). Appendix ‘D’ 
to the Rules which makes provision rela- 
ting to the subjects and standared of the 
competitive examination of candidates | 


Prem Chand Jain, C.J.:— This judge- » 
vent of ours would dispose of this and 
1e connected C. P. W. No. 554 of 1986 
Virender Singh v. State of Haryana and 
thers) as common questions of law and | 
ict arise in both these petitions. ro 


2. In order to appreciate the con- 
‘oversy, certain salient features may be 
Oticed from this petition. 

3. Sometime in July 1982, Subordi- 
ate Service Selection Board (hereinafter 
sferred to as ‘Board) invited applica- 
ons for recruitment to 29 posts of 
axation Inspectors. These posts of 
axation Inspectors are governed by 


for the post of Inspectors, is in the follo- 


wing termes :— | 
““]. (1) The examination shall com- | 


prise four papers and a viva voce. 

(2) The questions papers of English 
and General knowledge will be answe- » 
red in English, while those of Hindi in 
Hindi. 

(3) No candidate shall be deemed 


j 
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to have qualified for the viva voce up- 
less he obtains a minimum of 33 per cent 
marks in each subject anda minimum 
of 4. per cent in the aggregate. There 
shall, however, be no minimum for the 
viva voce. The total marks of the writ- 
ten papers and viva voce will determine 
the rank of the candidate. 

(4) The following will be the sub- 
jects of the examination : 


(1) English. 5 gases 100 marks 

(2) Hindi in Devnagri 

script) 50 marks 

(3) General knowledge ... 100 marks 

(4) Viva Voce 100marks 

4. The petitioner appeared in the 
written test and was declared successful 
and called for interview on 14th Decem- 
ber, 1985, at New Delhi. The petiti- 
oner appeared before the Board. It is 
averred in the petition that the petitio- 
ner was interviewed for about + minutes 
and only formal questions like name 
and father’s name were asked. No 
other question of any type was asked. 
On the conclusion of the interview, in 
the first week of January 1986 the Board 
recommended 49 persons for the post of 
Taxation Inspectors. 


5. The petitioner through this peti- 
tion has called in question the validity 
and legality of the selection on the alle- 
gations that the marks allocated for 
viva voce are 140 marks which come to 
28.5 per cent, that in view of the judge- 
ment of the Supreme Court in Ashok 
Kumar Yadav v. State of Haryana, 
(1985) 4 SCC 417, providing of 28.5 
per cent marks for viva voce is on the 
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higher side and the selection of 
Taxation Inspectors is bad in law, t 
in spite of the direction issued by 
Supreme Court in Ashok Kumar Ya 
v’s case (supra) that the marks allo 
ted for viva voce test shall not exce 
12.2 percent of the total marks tak 
into account for the purpose of sel 
tion, the Board has acted imprope 
and committed patent illegality in ke 
ping viva voce marks at 28.5 per ce! 
that the higher per centage of marks h 
been kept by the Board with a view™ 
absord the kith and kind of the me 
bers, that in Ashok Kumar Yadav 
case (supra) the Supreme Court h 
held that the number of candidat 
called shall not be more than thri 
the number of vacancies, but in the ir 
tant case there were only 29 vacanci 
and the Board called 494......candidat 
for interview which was about 16 tim 
of the vacancies and that candidat 
were interviewed for only one or tv 
minutes with the result that it was n 
possible for the Members to judge tl 
suitability of the candidates in ‘such 
short time. On the basis of these all 
gations, the action of the Board has bee 
challenged being arbitrary and violatiy 
of the judgement of the Supreme Cou 
in Ashok Kumar Yadav’s case (supri 
and of Arts. 14 and 16 of the Constitt 
tion. | 

6. The petition came up for mc 
tion hearing on 20th, February, 198¢ 
when the Bench issued notice of motior 
In response to the notice, Shri L. M 
Mehta, Excise and Taxation Commiss: 
oner, respondent No. 2, has filed a det 
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iled written statement in which the 
aterial allegations made in the petiti- 
n have been controverted inter alia on 
he grounds that respondent No. 2 had 
ent a revised demand to respondent 
0. 3 on 4th July, 1985 for 79 candidat- 
s of different categories, which included 
he earlier demand for 29 candidates, 
that the Board had recommended 49 
andidates in the month of January 
986, that the observations of the Sup- 
eme Court in Ashok Kumar Yadva’s 
ase (1986) Lab IC 1417) (supra) are 
elevant for the purpose of competitive 
xamination in the case of selection 
othe Haryana Civil Service (Executive 
envh) and other allied services and the 
ame cannot, ipso facto, be made appli- 
able in the case of selection ‘to the 
ost of Taxation Inspectors, that no 
*xaggerated weight has been given to 
he viva voce test in the case of selected 
~andidates with proven or obvious obii- 
yal motives and, therefore, the selec- 
jon is not tainted with any _ illegality 
whatsoever, that respondent No. 2 had 
sent a revised requisition for 79 
posts and if large number of candidates 
ire called for interview, that fact by 
tself does not vitiate the-selection and 
hat the selection made by the Board 
sin accordance with the rules and the 
idvertisement made. 

7. After the filing of the written 
statement, the matter finally came up 
for hearing before the Bench on 12th 
March, 19 6, when the following order 
was passed: — 

“In this petition under Art, 226 of 
he Constitution, the selection of the 
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Taxation Inspectors . by the Subordinate 
Services selection Roard Haryana. has 
been challenged on the ground that out 
of the total marks of 350 for written 
and viva voce test, 100 marks were all- 
otted to the latter which clothed the said 
Board with arbitrary powers. Support 
for this plea was sought from a recent 
decision of the Supreme Court in Ashok 
Kumar Yadav v. State of Haryana (1985) 
2 Serv LJ 482. | ove 
The petition has been opposed by 
the State as well as by the persons who 
have been selected Mr. Kuldip Singh, 
the learned counsel for some of ‘the 
selected persons has brought to. our 
notice a recent judgment of the Divi- 
sion Bench of this Court in Civil Writ 
Petition No. 4777 of 1985 (Sukhdev) 
Singh Nirwan v. The State of Punjab) 
decided on February 21, 1986 wherein 


_ the attack sought to be made: on. the 


ground that 35 per cent marks - were 
allotted for interview, was turned down. 
From the perusal of this judgment we 
find that the rule laid down by the Sup- 
reme Court in Ashok Kumar Yadav’s 
case (supra) was not taken notice of. by 
the Bench. In the case of fresh entra- 
nts to the service through competition, 
the Supreme Court had directed that 
marks for viva voce test. shall not exc- 
eed more than 12.2 per cent for the gene- 
ral category and 25 per cent in the case 
of ex service officers. The competiti- 
ors in the present case were the first 
entrants to the service and in our view 
28% marks for the interview were highly 
excessive and clothed the Board with 
arbitrary power. Even if in a_ given 


) 
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case, the candidate who was ahead by 
50 marks than the other candidate, the 
Board by allotting 80 marks to the lat- 
terand 20 marks to the former could 
select the person who was far below the 
other person in the written test. It was 
exactly such like arbitrary power of 
selection with the Board which was sou- 
ght to be avoided by the Supreme Court 
in Ashok Kumar Yadav’s case (supra), 
we are, therefore, of the view that the 
Division Bench decision in Sukhdev 
Singh’s case (supra) needs reconsidera- 
tion bya larger Bench. This case may 
be put up before the learned Chief Jus- 
tice for referring the matter to a larger 
Bench.” 


8. This is how we are seized of 
the matter. 


9. The first contention raised by 
Mr. Malik, learned counsel for the peti- 
tioner, was that in comparison to the 
marks allocated to the written exami- 
nation, the proportion of the marks 
allocated to the vive voce test was quite 
high and that introduced an irredeema- 
ble element of arbitrariness in the selec- 


tion process so as to offend Arts. 14 
and 16 of the Constitution. In support 


of his contention, the learned counsel 
placed reliance on the judgment of the 
Supreme Court in Ashok Kumar 
Yadav’s case (supra). In other words, 
the previse contention of the learned 
counsel for the petitioners was that in 
Ashok Kumar Yadav’s case (1986 Lab 
IC 1417) (supra) it has authoritatively 
been held that where the competitive 
examination consists of a written exami- 
uation followed by a viva voce test, the 
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marks allocated for the viva voce te 
shall not exceed 12.2 per cent oft 
total marks taken into account for t 
purpose of selection and as the viv. 
voce marks in the instant case excee 
12.2 percent of the total marks, th 
selection made by the Board being cor 
trary to the decision of the Suprem 
Court in Ashok Kumar Yadav’s cas 
(supra) is illegal, arbitrary and offenc 
Arts. 14 and 16 of the Constitutior 
On the other hand, the learned Advo 
cate-General, Haryana, and Shri Kuldi 
Singh, Senior Advocate, submitted tha 
the judgment in Ashok Kumar Yadav’ 
case (supra) is not being properly rea 
by the learned counsel for the petitio 
ners, as no such rule has been laid dow: 
by Supreme Court that in the case o 
each and every selection the marks allo 
cated for the viva voce test shall no 
exceed 12.2 per cent of the total mark 
taken into account for the purpose o 
selection. According to the learne 
counsel, it would be in each case tha 
determination shall have to be made b 
the Court as to what should be the per 
centage of marks for interview. 


13. Onthe contention of the lear 


ned counsel the parties what has té 
be first found out is—whether th 
Supreme Court in Ashok Kuma 


Yadav’s case (supra) has ruled that ir 
every service where examination consist: 
ofa written examination followed by ¢ 
viva voce test, the marks for viva voce sh- 
all in no case exceed 12.2 per cent of the 
total marks taken in to account for the 
purpose of selection In order to find out 
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correct answer, it would be appropri- 
te to make a detailed reference to the 
idgement in Ashok Kumar Yadav’s 


ase (1986 Lab IC 1417) (supra). 
11. ‘The facts of that case were 


iat sometime in October 1980 the 
laryana Public Service Commission in- 
ited applications for recruitment to 
l posts in Haryana Civil Service (Exe- 
utive) and other Allied Services. The 
rocedure for recruitment was governed 
y the Punjab Civil Service (Executive 
ench) Rules, 1930, as applicable to 
he State of Haryana. Rule 9 (1) of 
nose provided that a competitive ex- 
mination shall be held at any place 
1 Haryana in each year in or about 
he month of January for the purpose 
f selection by competition of as many 
andidates for the Haryana Civil Ser- 
ice (Executive) and other Allied Ser- 


etermine and such competitive exami- 
ation shall be held in accordance with 
he regulations contained in Appendix 
to the Rules. Rule 10 laid down the 
anditions for eligibility to appear at 
he competitive examination. Regula- 
ion | in Appendix I provided that the 
fompetitive examination shall include 
rompulsory and optional subjects and 
very candidate shall take all the 


an three of the optional subjects, pro- 
ided that ex-servicemen shall not be 
equired to appear in the optional sub- 
ects. The compulsory subjects inclu- 
ed English Essay, Hindi, Hindi Essay 
nd General knowledge carrying in the 


ggregate 403 marks and there was 
Iso viva voce examination which was 


ice as the Governor of Haryana may 


rompulsory subjects and not more 
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compulsory and each carried 100 marks. 
In response to the advertisement issued 
by the Haryana Public Service Commi- 
ssion about 6000 candidates applied 
for recruitment and appeared in the 
written examination held by the Com- 
mission. Out of about 6000 candidates 
who appeared inthe written examina-’ 
tion, over 1300 obtained more than 45 
per cent marks and thus qualified for 
being called for interview for the viva 
voce examination. The Commission in- 
vited all the 1300 and more candidates 
who qualified for the viva voce test, 
for interview. It seems that though ori- 
ginally applications were invited for 
recruitment to 61 posts the number. of 
vacancies rose during the time taken. 
up inthe written examination and the 
viva voce test and ultimately 119 posts 
became available for being filled and: 


on the basis of the tote! marks obtained 


in the written examination as. well: as. 
viva voce test 119 candidates were selec-: 
ted and recommended by the Commis- 
sion to the State Government. It seeras 
that there were some candidates wno 
had obtained very bigh marks at. the. 
written examination but owing to rat-. 
her poor marks obtained by them in 
the viva voce test, they could not come 
within the first 119 candidates and. they 
were consequently not selected. They 
were aggrieved by the selection made 
by the Commission and some out of 
them challenged the validity of the selec- 
tion by filing a writ petition in this 
Court on several grounds. One of the 
points raised in that case was that in 
comparison to the marks allocated to 
the written examination, the proportion 
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of the marks allocated to the viva voce 
test was excessively high and that in- 
troduced an irredeemable element of 
arbitrariness in the selection process so 
as to offend Art. 14 and 16 of the cons- 
titution: While dealing with this ques- 
tion, Bhagwati, J. (as his Lordship then 
was) now Chief Justice, first made refere- 
nce to certain observations made in . the 
judgement of the Supreme Court in Lila 
Dhar v. State of Rajasthan, AIR 1981 SC 
1977 thus : 

“23. This Court speaking through 
Chinnappa Reddy, J. pointed out in 
Lila Dhar v. State of Rajasthan that 
the object of any process of selection 
for entry into public service is to secure 
the best and the most suitable person 
for the jab, avoiding patronage and 
favouritism. Selection based on merit, 
tested impartially and objectively, 
is the essential foundation of any 
useful and efficient public service. So 
open competitive examination has come 
to be accepted almost universally as 
the gateway to public services. But 
the question is how should the com- 
petitive examination be devised ? The 
competitive examination may be based 
exclusively on written examination or 
it may be based exclusively on oral inter- 
view or it may bea mixture of both. 
It is entirely for the Government to 
decide what kind of competitive exami- 
nation would be appropriate ina giver 
case. To quote the words of Chin- 
nappa Reddy, J. “In the very nature 
of things it would not be within the 
provioce or even the competence of the 
Court and the Court would not venture 
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into such exclusive thickets to discov 
ways out, when the matters are mo 
appropriately left’ to the wisdom of t. 
experts. It is not for the Court to |, 
down whether interview test should — 
held at all how many marks must | 
minimum so as to avoid charges of art 
trariness, but not necessarily alway 
There may be posts and appointmen 
where the only proper method of sele 
tion may be by viva voce test. Even — 
the case of admission to higher degr 
courses, it may sometimes be necessa 
to allow a fairly high percentage « 
marks for the viva voce test. That 
why rigid rules cannot be laid down: 
these matters by Courts. The expe 
bodies are generally the best judges. Ti 
Government aided by experts in the fie 
may appropriately decide to have a wri 
ten examination followed by a viva voc 
test.” 


Thereafter, reference has been mac 
to the book Public Personnel Admini: 
tration by Glenn Stahl and also tk 
judgement of the Supreme Court in Aja 
Hasia v. Khalid Mujib, AIR 1981 S 
487 for the purpose of elucidating th 
advantages and disadvantages of a viv 
voce test. Thereafter the learned Judg 
proceeded to consider whether the allc 
cation of as high a percentage of mark 
as 30.3 per cent in the case of ex-Ser 
vice officers and 22.2 per cent in th 
case of other candidates for the viv 
voce test renders the selection proces 
arbitrary. Again, while considering thi 
aspect, reference was made to th 
Kothari Committee Report and als 
the fact that on the basis of that repor 
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he percentage of marks allocated to the 
iva voce test in the competitive exami- 
ation for the Indian Administrative 
ervice and other Allied Services was 
rought down still further to 12.2 per 
ent. In the ligkt of this discussion, it 
vas ulcimately found that the alloca- 
ion of 22.2 per cent of the total marks 
or the viva voce test infected the selec- 


ion process with the vice of arbitra- 
iness. 


(12. After arriving at the aforesaid 
nding, the next question that was 
osted for consideration was—as to 
fhat should the proper percentage of 
yarks to be allocated for the viva voce 
2st in both these case i.e. in case of 
x-service Officers and in case of other 
andidates. Taking into consideration 
fe percentage adopted by the Union 
ublic Service Commission in: case of 
slections to the Indian Administrative 
ervice and other’ Allied Services, a 
irection was issued that hereafter in 
ase of selections to be made to the 
laryana Civil Services (Executive 
ranch) and other Allied Services, where 
1¢ competitive examination consists of a 
ritten examination followed by a viva 


oce test, the marks allocated for the 
iva voce test shall not exceed 12.2 per 


ent of the total marks taken into acco- 
nt for the purpose of selection. It was 
irther suggested that this percentage 
hould also be adopted by the Public 


ervice Commission in other States be- 
ause itis desirable that there should 


e uniformity in the selection process 
jroughout the country and the practic: 
slowed by the Union Public Service 


(Executive Branch) Rules, 
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Commission should be taken asa guide 
for the State Public Service Commission 
to adopt and follow. The» percentage 
of marks allocated for the viva voce test 


in case Of ex-service officers was: keptat 
25 per cent. 


13. Now, as 1 look at the. judge- 
ment of the Supreme Court in. Ashok 
Kumar Yadav’s case (1986 Lab C 1417) 
(supra) I find that the determination of 
the percentage of marks fora viva voce 
test at 12.2 percent relates only to the 
Haryana Civil Services. (Executive 
Branch) and other Allied Services and 
that percentage for viva voce. test can- 
not apply to the percentage of the. viva 
voce test in the instant case. Reference 
to’ other allied Services’ in the judgement 
means those services for which the exa-: 
mination was held by the. Commission 


on the basis of the Punjab . Civil Service 
1930. 


Malik, ‘learned 


not agree with Mr.. 
counsel for the petitioners, 
the words, ‘other Allied Services’ their 
Lordships of the Supreme Court were 
intending to lay down the percentage 


of viva voce test with regard to all Ser- 
vices in the State. In para 25 of Ashok 


Kumar Yadav’s case (supra) Bhagwati, 


J. (now the learned Cheif Justice) ' rath as 
king for the Court, has observed thus : 

“There cannot be any hard and fast 
rule regarding the precise weight be 
given to the viva voce test as against the 
written examination. It must vary from 
service to service according to the 
requirement of the service, the mini- 
mum qualification prescribed, the age 
group from which the selection is to be 


he do- 


that by using 
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made, the body to which the task of 
holding the viva voce test is proposed 
to be entrusted and a host of other fact- 
ors. It is essentially a matter determina- 
tion by experts. The Court does not 
possess the necessary equipment and 
it would not be right for the Court to 
pronounce upon it, unless to use the 
words of Chinnappa Reddy, J. in Lila 
Dhar’s case ‘‘exaggerated weight has been 
given with proven or obvious oblique 
motives”. 

From the aforesaid observations 
our view finds full suport that the per- 
centage of marks determined for viva 
voce test was only for the examination 
held by the Commission on the basis of 
the Punjab Civil Service (Executive 
Branch) Rules, 1930; otherwise the afore- 
said observations would become meanin- 
gless. To emphasize on the basis of the 
aforesaid observations, the weight to 
be given to the viva voce test as against 
the written examination, must vary from 
service to service according to the requir- 
ement of the service, the minimum quali- 
fication prescribed, the age group from 
which the selection is to be made, the 
body to which the task of. holding the 


viva voce test is proposed to be entrusted 
and a host of other factors. 


14. Moreover, it the contention 
of the learned counsel for the petition- 
ere is accepted to be correct, then a for- 
tiori it would have to be held that the 
view enunciated by the Supreme Court 
in Lila Dhar’s case (AIR 1981 SC_ 1777) 
(supra) is not correct. In that case, 
the service in question was Rajsthan 
Judicial Service. In pursuant to the 
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Rules of that Service, | competiti 
examination for recruitment of Muns 
was held. The Competitive 2xaminati 
consisted of a written examination w: 
two papers in Law carrying 100 mar 
each and two papers one in Hindi a 
the other in English each carrying 

marks and a viva voce examination car! 
ing 100 marks. After the declarati 
of the result of the competitive exan 
nation, a writ petition was filed by ; 
unsuccessful candidate who had obt: 
ned a total! of 189 marks, 159 in the wr 
ten test and 30 in the viva voce, al 
one of the points raised in that w 
petition was that the entire selectie 
was vitiated by the allocation of | 
per cent of the total marks for the vi 
voce examination. The learned, Judg 
dealt with that point in depth on t 
basis of the judicial decisions, the repc 
of the Kothari Committee and the box 
by Glenn Stahl on Public Personr 
Administration’ and found that tl 
marks allocated for interview were n 
excessive. Now this decision in Li 
Dhar’s case (supra) has _ neith 
been distinguished nor dissented fro 
If the percentage for all Services has 
be taken at 12.2 per cent, as was soug 
to be urged in the light of Ashok Kum. 
Yadav’s case (1986 Lab IC 1417) (s 
pra), then certainly the view enunci 
ted in Lila Dhar’s case (supra) he 


to be overruled, but this was ne 
done; rather quotations from th 


to be urged in the light of Ashc 
Kumar Yadav’s case (1986 Lab-IC 141’ 
(supra), then certainly the view enunc 
ated in Lila Dhar’s case (supra) had 1 
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er ruled; but this was not done; 
ther quotations from that judge- 
ent have approvingly been qucted 
d as earlier observed in para 25 of 
e report it has clearly been held that 
y hard and fast rule can be laid down 
d that the precise weight to be given 
the viva voce test as against the writ- 
1 examination must vary from service 
service. At this stage. I may advert 
the unreported decision of this Court 
Civil Writ Petition No 4777 0f 1985 
ukhdev Singh Nirman v. The State of 
injab) decided on February 21, 1986 
> correctness of which was doubted 
the Bench while making the present 
ference. It may straightway be obser- 
d that an argument about allotting 35 
rcent marks for interview was casua- 
raised and the same was disposed of 
thout much discussion. Hence that 
gement has to be confined only to the 
ts of that case and cannot be taken 
a precedent on the point raised be- 
e us. 
15. In view of the aforesaid discu- 
on, the only conclusion that can be 
ied at is that on the basis of the de- 
ion in Ashok Kumar Yadav’s case 
pra) it cannot be held that with regard 
each and every Service including the 
sts of Taxation Inspectors in the State 
Haryana where both written and viva 
ce examination is prescribed only 12.2 
r cent marks had to be assigned for 
viva voce test. 
16. This brings us to the next ques- 
n weather the marks allocated for 
a voce which came to 28.5 per cent 
on the higher side ? What had been 
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argued by Mr. Malik, learned counsel for 
the petitioners, was that in comparison 
to the marks allocated to the written exa- 
mination, the proportion of the marks 
allocated to the viva voce test was exces- 
sively high and that introduced an irre- 
deemable element of arbitrariness in the 
selection process. 

17. We have heard the learned 
counsel for the parties and find that in 
the instant case the petitioners have 
not supplied any material nor have 
furnished any data in support of this 
plea. As would be evident from the ten- 
or of the petition, the whole case of the 
petitioners is based mainly on the plea 
that in Ashok Kumar Yadav’s case (1986 
Lab IC 1417) (supra), a direction had 
been given by the Supreme Court to 
keep the percentage of viva voce marks 
at 12.2 ; but in spite of that direction a 
higher percentage at 28.5 has been kept, 


with a view to accommodate those can- 
didates in whom the Board members 


were interested. On this aspect, we 
have already held that Ashok Kumar 
Yadav’s case (1986 Lab IC 1417) cannot 
be read to mean that the percentage of 
viva voce marks indicated therein is. to 
apply to all the services in the State of 
Haryana. That being so, it was incum- 
bent upon the petitioners to indepen- 
dentlly show that for the service in ques- 
tion providing of 28.5% marks for viva 
voce test was excessive. Open compe- 
titive examination has come to be accep- 
ted almost universally as the gateway 
to public service. As to how should the 
competitive examination be devised 
Bhagwati J (now the learned Chief Jus- 
tice) in Ashok Kumar Yadav’s case 
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(supra) has analysed the matter thus :— 


“The competitive examination may 
be based exclusively on written examina- 
tion or it may be based exclusively on 
oral interview or it may be a mixture of 
both. It is entirely for the Government 
to decide what kind of competitive exa- 
mination would be appropriate in a 
given case. Jo quote the words of 
Chinnappa Reddy, J. ‘‘In the very nature 
of things it would not be within the 
province or even the competence of the 
Court and the Court would not venture 
into such exclusive thickets to discover 
ways out, when the matters are more 
appropritely left’ to the wisdom of the 
experts. It is not for the Court to lay 
down whether interview test should be 
held at all or how many marks should 
be allowed for the interview test. Of 
course the marks must be minimal so as 
to avoid charged of arbitrariness, but 
not necessarily always. There may be 
posts and appointments where the only 
proper method of selection may be by 
a viva voce test. Even inthe case of 
admission to higher degree courses, it 
may sometimes be necessary to allow 
a fairly high percentage of marks for 
the viva voce test, that is why rigid rules 
cannot be laid down in these matters 
by Courts. The expert bodies are 
generally the best judges. The Govern- 
ment aided by experts in the field may 
appropriately decide to have a_ writ- 


ten examination followed by a viva voce 
test.” 


It has already been noticed earlier 
that there cannot be any hard and fast 
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rule regarding the precise weight tc 
given to the viva voce test as against 
written examination. It must vary fi 
service to service according to 
requirement of the service, the m 
mum qualification prescribed ; the 
group from which the selection is tc 
made, the body to which the task 
holding the viva voce test is propc 
to be entrusted and a host of other 
tors. As earlier observed, the pe 
oners have not placed any material 
the record to faciliate the recording 
a finding in their favour. On the b 
of conjectures, it is not only difficult, 
would also be improper to strike dc 
the marks allocated for viva voce tes 
holding that they are excessive. Co: 
quently, the contention of the lear 
counsel is negatived. 

18. It was lastly contended by 
Malik that in Ashok Kumar Yad 
case (1986 Lab IC 1417) (supra), it 
been ruled that where there is a com 
site test consisting of a written exam 
tion followed by viva voce test, the n 
ber of candidates to be called for in 
view in order of the marks obtaines 
the written examination, should not 
ceed twice or at the highest thrice 
number of vacancies to be filled, | 
in the instant case there were only 
vacancies and the Board called for in 
view 494 candidates, which came tc 
times’ of the vacancies to be filled | 
that the selection being contrary to 
direction of the Supreme Court, was 
ble to be quashed. 

19. On giving our thoughtful c 
sideration to the entire. matter, 
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the circumstances of the case, we find 
no merit in this contention of the 
learned counsel In the petition, it is 
stated that the candidates were called 
for 29 vacancies. In the written state- 
ment, it has been averred that respondent 
No. 2 had sent a revised demand to res- 
pondent No. 3 on 4th July, 1985 for 79 
candidates of different categories, that 
against the demand the Board had 
recommendea 49 condidates in the 
month of January, 1986, that a large 
number of candidates were called - for 
interview and that fact by itself does not 
Vitiate the selection. There can be no 
gainsaying that if the original demand 
ie kept in view then the number of 
candidates called for intreview comes to 
16 times and if the revised demand is 
kept in view than it comes to 6 times. Be 
that as it may, the fact remains that the 
number of candidates called for inter- 
view was much higher then the standard 
laid in Ashok Kumar Yadav’s case (sup- 
ra). In this view of the matter, the ques- 
tion that arises for determination is 
whether this fact alone should invalidate 
the entire selection made by the Board. 
A similar situation had ariseni, Ashok 
Kumar Yadav’s case (1986 Lab IC 1417), 
where candidates representing more 
than 20 times the number of available 
vacancies were called for interview. 
But after going into the merits of the 
case, it was observed that suspicion 
in one’s mind that some element of 
arbitrariness might have entered the 
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assessment in the viva voce examination 
cannot take the place of proof and a 
selection cannot be struck down on 
the ground that the evaluation of the 


marks of the candidates in the 
viva voce examination might be ar- 
bitrary. In view of this finding, the 


selection was not struck down irrespe. 
ctive of the fact that a firm finding was 
recorded that calling of such a high 
namber was not the right course to 
follow. Therefore, the petitioner in 
the instant cast had positively to prove 
that the marking done by the Board was 
plainly and indubitable arbitrary or affe- 
cted by obligue motives. It is only if 
the assessment is petently arbitrary or 
the risk of arbitrariness is so high that 
a reasonable person would regard arbi- 
trariness as inevitable, that the asse- 
ssment of marks at the viva voce test 
may be regarded as suffering from the 
vice of arbitrariness. But again the 
petitioners have miserably failed to 
supply any material or furnish a convi- 
ncing date in support of their case. In 
this view of the matter, the contention 
of the learned counsel, as earlier obser- 
ved, merits rejection. 


20. No other point asises for con- 
sideration. 


21. For the reasons recorded ab- 
ove, the writ petitions being without 
any merit, fail and are dismissed. In the 
circumstances of the case, we make no 
order as to costs. 

petitions dismissed. 
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OBSERVATION 


Constitution of India, Art. 32, Sch. 2 Part D, CI. 9 (1) (c) —Mandamus— 
tting Judge of a High Court becoming, Chairman of Administrative Tribunal | 
Retiring as High Court Judge, but continuing as Chairman —As per terms of 
rvice bis salary was not to exceed Rs. 3500/- including his pension Deduc- 
n of Rs. 170/- from his salary towards recovery of pension equivalent of 
atuty Sch 2 part D Cl. 9 (1) (c) held, not applicable Deduction found tobe ° 
egal— Mandamus issued to Central Government directing forthwith pay- 
ent of amount so recovered along with costs of Rs. 3000/- of the writ petit- 

. (High Court Judges (Conditions of Service) Act (28 of 1954), §. 17 (A) (3) (1). 


OBSERVED BY 


Mr. Amarendra Nath Sen and Mr. Ranganath Misra 
Hon’ble Judges, Supreme Court of India 


Writ Petn. No. 1015 decided on 16-9-1985 in the case of Grssadiaias Prasad Sinha, 
titioner v. Union of India and others, Respondents. 


TEXT - 


ORDER: -The petitioner was a 
ting Judge of the Patna High Court 
1en he became the Chairman of the 
ndhra Pradesh Administrative Tribunal 
Hyderabad. He attained the age of 
on 1-2-80 and ceased to be a Judge of 
e High Court but continued to be the 
airman of the said Tribunal until 
-11-81, when on grounds of health, 
resigned. Under the High Court 
dges (Conditions of Service) Act, 1954 
amended in 1976, the petitioner was 
und entitled to gratuity of Rs. 
,666.67 and after adjusting certain 
ans to be recovered, he was actually 
id a sum of Rs. 7,302.02 as retirement 
atuity, calculated on the basis of S. 
'A(3) (i) of the said Act. On 14-12-78 


the Government of India in the Minis- — 
try of Home Affairs laid down the terms 
and conditions of service of the Chair- 
manand the members of the Andhra 
Pradesh Administrative Tribunal, Annex- 
ure B to the counter-affidavit filed in 
this Court indicates those terms so for 
as the Chairman is concerned. The pre- 
scription therein was to the following’ 
effect : 


“In portial modifications of the 
terms and conditions of service of the 
Chairman and Members of the Andhra 
Pradesh Administrative Tribunal as 
contained in para2 of this Ministry’s 
letter........dated the 6th July, 1976 the 
Central Government hereby determine 
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under Para 3(6) of Andhra Pradesh 
Administrative Tribunal (sic), 1976 the 
following terms and conditions of service 
for the Chairman and Members of the 
Tribunal as from 3rd August 1978 : 


Chairman—The same remuneration 
allowances and conditions of service as 
admissible to a High Court Judge provi- 
ded that on retirement as a Judge, the 
pay plus pension and pension equivalent 
of other retirement benefits, if any, 
shall not exceed Rs. 3,500/-.”’ 


2. On retirement from the High 
Court, the petitioner’s pension was fixed 
at Rs. 1067/- per month aid he was to 
be paid, while working as Chairman, 
salary on the basis of the difference bet- 
ween Rs. 3500/- and the pension. The 
petitioner was, however, paid monthly 
salary at the rate of Rs. 2263/- and a 
sum of Rs. 170/- was withheld from the 
salary.. The petitioner maintained that 
he was entitled to be paid Rs. 3,500/- 
and, therefore, the difference between 
that sum and the amount fixed 
as pension would be the salary to 
which he would be entitled. When no 
heed was paid to his demand he was 
obliged to approach this Court for a 
writ of mandamus or appropriate direc- 
tion. 


3. Two counter-effidevits have 
been field by the Director of Audits 
and Accounts to justify the claim for 
deduction of Rs. 170/- per month on 
the basis of pension equivalent of grat- 
uity. 


Ranganath Misra 
Judge 
Supreme Court of Indi 


4. Atthe hearing Mr. Sen appea 
ing for the respondents has not bee 


able to lay his hands on_ statuto 
provision which would authorise suc 


a deduction as pointed out earlie 
The gratuity is payable under S. 17 


of the High Court Judges (Conditio1 
of Service) Act, 1954, as amended t 


Act No. 35 of 1976. It is conceded t 


Mr. Sen’ that in case the _ petition 
was not re-employed after 1-2-80, whe 


he retired asa Judge, no recovery wi 
to be made from his pension. TI 
petitioner continued to be Chairman « 
the Tribunal till he retired on tk 


basis of re-employment and re-emplo' 
ment was covered by the terms indic: 


ted in annexure B which we have extré 


cted above. It is conceded by Mr. Se 
that the re-employment was contractu 


and the terms of the contract indicete 


that the petitioner was entitled to 
salary not exceeding Rs. 3,500/-. Th 


petitioner has not claimed anything be 
yond Rs. 3,500/- including the pensio 
and according to him after deductin 
the pension of Rs. 1,067/- per mont 
he is entitled to the balance sum of R: 
2, 433/- and out of that the sum of R: 
170/- as pension equivalent of gratuit 


is not deductible every montk 
Mr. Sen drew inspiration for the acti 
on taken in recovering Rs. 170/- pe 


month by laying his hands on the pre 
visions contained in Clause 9 (1) (c 
of Part D of Schedule 11 of the Consti 
tution. That provision relates to th 
Judges of the Supreme Court and th 
particular provision indicate tha 
ifa Judge of the Supreme Court ha 
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en a Judge of the High Court pre- 
ously and before appointment as a 
idge of the Supreme Court if he had 
ceived a retirement gratuity in -resp- 
t of previous service, his salary has 
ybe reduced by the pension equiva- 
nt of gratuity. This is absolutely on 
e basis that the retirement has come 
-anend when the Judge of the High 
ourt has become a Judge of the Sup- 
me Court. The provisions therein 
- the principle underlying the pro- 
sion can have no application toa case 
‘this type where the Judge has retired 
1d he undertakes a different service on 
yntractual basis. 

5. We are satisfied that there is 
solutely no Justification for directing 
covery of the pension equivalent of 
atuity at the rate of Rs. 170/ per 
onth. In fact, this amount appears 

have been arbitrarily fixed. If the 
dge had to be subjected to such a 
duction, the entire gratuity was to 

taken into account and it could not 
confined to the sum paid to him as 
atuity after deduction or adjustment. 
ere could be acase where the entire 
atuity had been adjusted against ex- 
ing dues to be recovered and, there- 


Ranganath Misra 
Judge 
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fore, nothing was paid in cash at the 
time of retirement. In sucha case there 
would be no scope to demand any ad- 
justment by way of pension equivalent 
of gratuity accepting the manner in 
which it has been done here. The 
method adopted will have the effect 
of serving the Judge if the amount of 
gratuity to which he is lawfully and 


legitimately entitled. 
We are, therefore, satisfied 


that the action of the respondents was 
without any foundation in law and the 
petitioner has been unnecessarily har- 
assed over such a triffling matter. Sev- 
eral representions made by him went 
unheeded and he was obliged to come 
before this Court. We direct the re- 
spondents to forthwith, and at any 
rate not beyond 30 days from today, 
to pay all the dues of the petitioner 
(which he has calculated at Rs. 
3,743/-) without any recovery of pension 
equivalent of gratuity. The petitioner 
shall be further entitled to the costs of 
this petition which we assess at Rs. 
3,000/-. This amount shall also be paid 
along with other dues of the petitioner 
within the time indicated above. 

Petition allowed. 


iv 
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[T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


eport No. 12, p. 01 , D, P. Madon 
Judge 
Supreme Court of India 


OBSERVATION 


(A) Disciplinary Action—Central Industrial Security Force Act (50 of 
968), S. 22 Central Industrial Security Force Rules (1969), Rs. 37 (b) - Disp- 
nsation of enquiry Members of uni: resorting to large scale abs:ention from 
uty and p:rade — Also, disobeying orders of sup riors and abusing them in 
Ithy language- Dispensation with enquiry--Proper (Constitution of India, 
rt 311 (2). 

(B) Disciplinary Action—Central Industrial Security Force Act (50 of 
968), S.22 —Central Industrial Security Force Rules (196%), R. 35 (b) —Dispensa- 
ion of enquiry —Delinquent members of unit holding clandestine meet ngs in 
ollaboration with certain dismisse members and deciding that efforts be 

ade to restart agita.ion on wide scale in allu its of Southern Zone for for- 

ing Association—Dismissals in question made to prevent possible recurr- 
nce of near mutiny units posted in Southern Zone Orders of dismissal 
xpressly stating that witamesses were being threatened and intimidated 
rom coming forward to give evidence and charge-sheets could not be served 
n spite of efforts to serve charge-shects Dispensation of enquiry was pro- 
ser. (Constitution of India, Art. 311 (21). 
(C) Appointing and dismissal authorities Appointment by Inspector 
General of Police Dismissal by Commandant —It is not dismissal by autho- 
‘ity subordinate to appointing authority—Constitution of India, Art. 311 (1) — 
central Industrial Security Force Act (1968), S. 22-—Central Industrial Security 


Force Rules (1969), R. 3 — 


OBSERVED BY 


Mr. A. P. Sen and Mr. D. P. Madon 
Hon’ble Judges, Supreme Court of India 


IN 


Transferred Cases Nos 2 to 7 of 1983 decided on 31-10-1985 in the case of A. K. 
Sen, etc Petitioners v. Union of India and another, etc., Respondents. 


TEXT 
Madon J. :—Six security guards read with Clause (b) 0 of the second pro- 
belonging to the Central Industrial Secu- viso to Article 311 (2) of the Constitu- 
rity Force (hereinafter referred to as “the tion, These provisions authorize a disci- 
Force’) were dismissed from service by plinary authority to dispense with a dis- 
dispensing with the disciplinary inquiry ciplinary inquiry where it is satisfied, for 
under Clause (b) of Rule 37 of the Central some reason to be recorded in writing, 


[Industrial Security Force Rules, 1969, that itis not reasonably practicable to 
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hold the inquiry. The dismissed security 
guards filed writ petitions under Art. 
226 of the Constitution in the Kerala 
High Court challenging their (ismissal. 
These petitions were transferred to this 
Court under Art. 139A (1) of the Cons- 
titution as a number of other matters 
involving the interpretation of the second 
proviso to Art. 311 (2) were pending in 
this Court. These other matters were 
disposed of by a Constitution Bench of 
this Court by a common judgement, 
namely, Union of India v. Tulsiram Patel 
(1985) 3 SCC 398. 


2. The question which falls for 
determination in these Transferred Cases 
is whether it was not reasonably practi- 
cable to hold a disciplinary inquiry agai- 
nst the petitioners. In Tulsiram Patel’s 
Case this Court has in great detail consi- 
dered the scope and applicability of 
Clause (b) of the second proviso to Art. 
311 (2) and has given illustrative cases 
where a disciplinary inquiry can be said 
to be not reasonably practicable. It is in 
the light of what was held in the majo- 
rity judgment in that case that the present 
cases before us fall to be decided. 


3. Some of the matters before the 
Court in Tulsiram Patel case (AIR 1985 
SC 1416) related to the Force, and the 
nature, functions and duties of the mem- 
bers of the Force have been set out and 
discussed in that judgment and need not 
be repeated here. Suffice it to say that 
the Force has been constituted under 
the Central Industrial Security Force 
Act, 1968, for the better protection and 
security of industrial undertakings owned 


D. P. Madon) 
Judge 
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by the Government and of industri 
undertakings and installations attache 
thereto or undertakings in the public se 
tor which may request for such prote 
tion and security. It is an armed Fore 
and as shown by the various provisior 
of the said Act, the maintenance of di: 


cipline in the Force is of vital impo 
tance. In March 1979 the members ¢ 


the unit of the Force stationed at Boke 
ro Steel Plant at Bokaro in the State c 
Bihar formed an All-India Associatio 
and began to agitate for its recognitio 
as also for grant of several demand: 
from May 1979. onwards the agitatio 
assumed a serious from resulting in th 
total break-down. of discipline, and insu 
bordination ran rampant. There wa 
lagre-scale abstention from duty an 
parade, orders of superior officers wer 
disobeyed and flouted, and_ superio 
officer were abused in filthy and obscen 
language. There were dharnas an 
gheraos of superior officers. Procession 
were taken out in_ which slogans 
both defiant and throwing out .; 
challenge to the authorities were shou 


ted. The situation at Bokaro ultimatel 
became so grave that the army had t 


be called out to disarm the unit postec 
there and this could only be achieved afte: 
a pitched armed battle which lasted fo: 
three hours between the armed agitator: 


and the army resulting in twenty-tw« 
deaths, among them ofan army majo: 


and two other army personnel. Severa 


members of the Force of the Bokarc 
Unit were dismissed in the same way 


as the petitioners before us. Their case: 
fell to be decided in Tulsiram Patel Case 
and on aconsideration of the detailec 
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aterials placed before the Court. in 
ose case, their orders of dismissal were 
held. Apart from calling out. the 
my, similar occurrences took place at 
oshangabad in the State of Madhya 
adesh. The dismissal of a security 
ard posted at Hoshangabad in similar 
‘cumstances was also upheld by the 
ynstitution Bench in. Tulsiram _ pate! 
se. Inall those cases the Constitution 
nch held that ‘tno person. with any 
ason or sense ef responsibility can say 
at in such a situation the holding of 
inquiry was reasonable”’. 


4, The situation in the southern 
ne was very similar. Ultimately, 
ur security guards belonging to. the 
nit of the Force posted at Thumba in 
> Trivandrum Division who are petiti- 
ers in Transferred Cases Nos 4 to 
of 1983 and two security guards belon- 
g to the unit posted at Eloor, Alwaye, 
ing the petitioners in Transferred 
ses Nos. 2 to 3 of 1983, were dismis- 
in the manner aforesaid. The 
terials onthe record show that the 
ts of misconduct charged against the 
titioners in Transferred Case Nos. 4 
| 7 of 1983 were the same as were 
fore the Court in Tulsiram patel case 
IR 1985 SC 1416) and the situation 
ich prevailed was very similar. 


5. So far as Transferred Cases Nos. 
nd 3 of 1983 are concerned, the mater- 
$s on the record show that at Eloor also 
e situation was the same but ultimately 
turned to normal in June 1980. How- 
er, efforts were made in October 1980 
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to revive the agitation and cladestine 
meetings were held at village Kulathur- 
Trivandrum, on October 6 and 7, 1980, 
in which it was decided that efforts 
should be made to restart the agitation 
ona wide scale in all the units of the 
southern zone. These meetings were held 
by the petitioners in Transferred Cases 
Nos. 2 and 3 of 1983 in collaboration 
with some of the dismissed members of 
the Force. In order to prevent the 
possible reoccurrence of a near mutiny 
by the units posted in the southern zone, 
swift and deterrent action was necessary 
and required and these two petitioners 
were dismissed. The result was that the 
agitation did not start again in the so- 
uthern zone. 


6., All the impugned:. orders. of 
dismissal before us expressly state that 
the witnesses were being threatened 
and intimidated from coming . forward — 
to give evidence and _ that.attempts were 
made to serve the. charge-sheets but 
that the charge sheets could. not be 
served. In these circumstances, we can 
only repeat what was said by the 
Constitution Bench in Tulsiram Patel 
case (AIR 1285 SC 1416) that no person 
with any reason or sense of responsi- 
bility can say that in such a situation 
the holding of an inquiry was reasona- 
bly practicable. Several of the petiti- 
oners before us went in departmental 
appeal and those appeals were also re- 
jected and, in our opinion, rightly re- 
jected. 


7. An additional point has been 
raised in Transferred Cases Nos. 2 and 
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3 of 1983 that the orders of dismissal 
were passed byan authority subordi- 
nate to the authority by which the said 
petitoiners were appointed and, there- 
fore, the provisions or Clause (1) of 
Article 311 of the Constitution were 
violated. The petitioner in Transferred 
Case No. 2 of 1983 was appointed on 
August 8, 1972, and the petitioner in 
Transferred Case No. 3 of 1983 was 
appointed on December 30, 1974, by 
the Assistant Inspector-General. In 


both these cases the orders of dismis- 
sal were passed by the Commandant of 


their unit. It was submitted that the 
very designation showed that the Com- 


mandant was subordinate to the Assis- 
tant Inspector-General. The compo- 


sition of the Force is set out in Rule 3 
of the Central Industrial Security Force 
Rules, 1969, Rule 3 as it stood gave 
the rankings as (1) Inspector-General, 
(2) Deputy Inspector-General, (3) Com- 
mandant (Chief Security Officer). The 
Assistant Inspector-General did not 
feature inthe said Rule. This post was 
obviously created some time before 
August 30, 1972, on which date the 
petitioner in Transferred Case No. 2 
was appointed. These petitioner have 
not produced any material to show 
when and how this post was created 
or what was the ranking given to the 
Assistant Inspector-General vis-a-vis the 
Conmandant at that time. However 
at the hearing of these Transferred 
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Cases, the rcspondents produced 
letter dated May 29, 1969, from 

Deputy Secretary to the Governm 
of India, Ministry of Home Affairs, < 
dressed to the Inspector-General of 1 
Force conveying the sanction of t 
President of India to the creation 
certain post in the Force. Amon, 
the posts so sanctioned was the p 
of Assistant Inspector-General who w 
ranked along with Commandant. Fi 
ther. Rule 3 was substituted in 19 
The substituted Rule 3 shows that t 
Assistant Inspector-General/Princir 
Training Colleges/Commandant (Fi 
/Commandant (Chief Security Offic 
all rank equally. This contention mi 
therefore, equally fail. 


8. Inthe result, these Transferr 
Cases are dismissed. 

There will be no order as to the co 
of these cases. 


9. In conclusion, we may menti 
tiat as the petitioners were not rep. 
sented in this Court, we requested I 
Y.S. Chitale Senior Advocate, to ¢ 
pear aS amicus curiae so that no poi 
which might be in favour of the peti 
oners may remain to be brought 
the notice of the Court and we are mu 
beholden to Dr. Chitale for the ass 
tance which he has rendered to t 
Court in the course of the hearing 
these Cases. 

Transferred Cases dismiss¢ 


te ee 
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OBSERVATION 


Indian Administrative Service (Regulation of Seniority) Rules (1954, R. 3 
) (b)—Indian Administrative Service (Cadre) Rules (1954), R. 9—Year of allot- 
ent—Promotion of non-cadre officer to cadre post under R. 9 by State Govt. 
x period exceeding six months—His continuous period of officiation in seni- 
+post has to be taken into consideration in reckoning year of allotment. 
onstitution of India, Art. 309, 311 ; Indian Administrative Service (pay) Rules 
54 sch. 1 S. III Cl. 1, Proviso ; Indian Administrative Service (Recruitment) 


ples 1954, Rr. 78) 
OBSERVED BY 


Mr. A. P. Sen and 
| Mr. D. P. Madon 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeals Nos. 5040-5044 and 5045 of 1985 decided on 19-11-1985, in the base 
‘Union of India, Appellant v. G. N. Tiwari and others, Respondents. 
And 


Union of India and others, Appellants v. K. L. Jain, Respondent. 
EXT 


A. P. Sen, J. :— After hearing lear- his continuous period of officiation in a 
-d counsel for the parties, we had by — senior post, to be taken into account. 
ir order dated October 11, 1985 dismis- in reckoning the ‘year of allotment’ 
d these appeals. We now proceed to under R. 3 (3) (b) of the Indian Adminis- 


ve the reasons therefor. 

2. These appeals by special leave 
rected against the judgement and 
‘ders of the Madhya Pradesh High 
ourt dated September 9, 1983 and 
ecember 16, 1983 raise a question as 
.whether a member of the State Civil 
srvice (Executive) on his temporary 
ypointment by the State Government 
ader R. 9 of the Indian Administrative 
srvice (Cadre) Rules, 1954 for a period 
ceeding six months, in entitled to have 


trative Service (Regulation of Senior- 
ity) Rules, 1954. That depends on whe-. 
ther prior approval of the Central 
Government or the Union Public Ser- 
vice Commission to such appointment 
under sub r.(2) of R.9 of the Cadre 
Rules for the appointment of a non- 
cadre officer to a cadre post by the State 
Government is a condition precedent 
fora valid appointment under R.9 of 
the Cadre Rules. Further, the question 
is whether the existence of a vacancy in 


Lt 


Report. No. 13, p. 02 


the cadre strength of promotees, i. e. 
over-utilization of the State Deputation 
Reserve Quota is a relevant factor to be 
taken into consideration in determining 
the period of continuous officiation in 
a senior post on the cadre till the Cen- 
tral Government accords its approval to 
such appointment under R. 9 of the 
Cadre Rules in assigning the year of 
allotment under R. 3 (3) (b) of the Senio- 
rity Rules. 

3. Facts in these cases are more or 
less similar. It will suffice for our pur- 
poses first to state the facts in K. L. 
Jain’s case. The respondent was a 
substantive member of the State Civil 
Service (Executive) in the State of 
Madhya Pradesh. He was on November 
7, 1975 temporarily appointed by the 
State Government to the post of a Col- 
lector which is a senior post on the 
cadre under R. 9 of the Indian Adminis- 
trative Service (Cadre) Rules, 1954 
and had been continuously officiating 
on such post w. e. f. November 10,1975 
till the Central Government accorded 
its approval on October 1, 1976, for 
his appointment in the Indian Adminis- 
trative Service. The promotion quota 
of non cadre officers to cadre posts was 
50 prior to October 1, 1976 but was on 
that date increased to 56. The respon- 
dent was formally appointed to the In- 
dian Administrative Service by the Cen- 
tral Government on December 7, 1976. 
The State Government of Madhya Pra- 
desh by letter dated February 3, 1979 
informed the respondent he was assig- 
ned 1972 as the year of allotement by 
the Central Government Feeling agg- 
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rieved the respondent filed a petiti 
before the High Court under Art. ; 
of the Constitution for an appropri 
writ, direction or order, directing t. 
he should instead be assigned 197] 
his year of allotment under R. 3 (3) 
of the Seniority Rules and his senior 
should be fixed on that basis, and t 
on refixation of his seniority he be a. 
wed the consquential reliefs to which 
may be entitled. 


4. The appellant contested the r 
pondent’s claim on three grounds, na 
ely : (i) he was not entitled to count | 
continuous Officiation in the senior p 
of Collector from November 10, 1 
as his appointment to such post in| 
cadre was not approved by the Ce 
tral Government till;October 1, 197 
e. for any period prior to October 
1976 ; (ii) there was no vacancy in 1 
cadre strength of promotees for a 
period prior to October 1, 1976 a 
therefore the appointment of the respc 
dent to the post of Collector for the pe 
od from November 10, 1975 to Septe. 
ber 30, 1976 had to be ignored ; and {i 
there was over utilization of the St 
Deputation Reserve Quota and for tl 
reason also his continuous officiation | 
the senior post of a Collector could n 
be taken into account. 


5S. G.P. Singh, C. J. speaking f 
himself and Faizanudding J., in K. 
Jain v. Union of India, 1984 M. P. L. 
284 : (1984 Lab IC 374) held that th 
ugh there was no specific approval 
the Central Government to the appoi1 
ment of the respondent, such prior ap 
roval was not a condition precedent f 
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valid appointment toa cadre under R. 
)of the Cadre Rules and therefore the 
‘Ontinuous officiation by the respon- 
lent as the Collector for the period 
rom November 10, 1975 to September 
30, 1976 could not be ignored on the 
zround that the appointment was not 
specifically approved by the Central 
sovernment. Further, it was held that 
he existence of a vacancy in the promo- 
ion quota of cadre officers was nota 
sondition pre-requisite for making an 
appointment of a non-cadre officer toa 
vadre post under R. 9 of the Cadre 
Rules and therefore, merely that there 
was over-utilization of the State Depu- 
tation Reserve Quota had no bearing on 
the question of the validity of the appo- 
intment of the respondent on a cadre 
post. It also held that the condition of 
approval by the Central Government re- 
quired by the proviso to cl. (1) of S. 
[II of Schedule II of the Indian Adminis- 
trative Service (Pay) Rules, 1954 was only 
for pay fixation and it had nothing to do 
with the validity of the officiation ofa 
non-cadre officer in cadre post under R. 
9 of the Cadre Rules. It, accordingly, 
allowed the writ petition filed by the res- 
pondent and held that his continuous 
officiation inasenior post of Collector 
from November 10, 1975 wasin accor- 
dance with R. 9 of the Cadre Rules and 
the same must ensure for his benefit to 
give him seniority under R. 3 (3) (b) of 
the Seniority Rules. 

6. In the connected case, G. N. 
Tiwari and 19 other members of the 
Madhya Pradesh cadre of the Indian 
Administrative Service who had simi- 
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larly been deprived of the benefit of their 
continuous Officiation on their tempo- 
rary appointment to the cadre post ofa 
Collector by the State Government un- 
der R.9of the Cadre Rules and had 
been assigned the year 1967 instead of 
1966, the year 1968 instead of 1967, or 
the year 1972 instead of 1971 as the year 
of allotment under R. 3 (3) (b) of the 
seniority Rules also moved the High 
Court bya petition under Art. 226 of 
the Constitution based on the same 
grounds, and prayed forthe grant of 
similar relief. A Division Bench consis- 
ting of J.S. Verma and A. P. Sen, J., 
following the decision in K.L. Jain’s 
case allowed the writ petitions filed by 
the aforesaid respondents and directed 
that they be assigned the years 1966, 
1967 and 1971 astheir years of allot- 
ment respectively under R. 3 (3) (b) of 


the Seniority Rules, as claimed by them, 


and their placement in the seniority list 
be accordingly revised. t expressed the 
hope that State Government and the 
Central Government would give them all 
the consiquential relief to which they may 
be entitled on re-fixation of their serio- 
rity. Against the two judgements, the 
Union of India has preferred these apoe- 
als by special leave. 


7. In support of the appeal, lear- 
ned counsel for the appellant advanced 
two contentions, namely: (1) The res- 
pondents were not entitled to have 
their entire period of continuous officia- 
tion ina senior post under R. 9 of the 
Cadre Rules taken into account in assig- 
ning the years of allotment under R. 3 
(3) (6) of the Seniority Rules as their 


L% 9 
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temporary appointment to such senior 
post in the cadre was subject to the 
prior approval of the Central Govern- 
ment under sub-r. (2) of R. 9 of the 
Cadre Rules, and (2) They as non-cadre 
officers were not entitled to appoint- 
ment to the cadre post of a Collector 
because there was no actual vacancy 
in the cadre strangth of promotees. It 
is urged that the power of the Central 
Government under Sub-r. (3) of R. 9 of 
the Cadre Rules to direct termination 
of appointment of a person other than 
a cadre officer appointed for a period 
exceeding three months is a larger power 
and necessarily carries within its ambit, 
the lessor power to direct curtailment 
of the period of officiation. It is fur- 
ther urged that the respondents were not 
entitled to the benefit of continuous off- 
ciation in a senior post to be taken into 
account in reckoning their year of allot- 
ment because there was no vacancy in 
the cadre strength of promotees. In 
fact, there was overutilization of State 
Deputation Reserve Quota. We are 
afraid, we cannot accept this line of rea- 
soning. 

8. The assignment of the year of 
allotment is governed by R. 3 of the In- 
dian Administrative Service (Regulation 
of Seniority, Rules, 1954. The relevant 
clause applicable to the respondents is 
that contained in R. 3 (3)(b) which reads 
as follows : 


“3(3). The year of allotment of 
an officer appointed to the Service after 
the commencement of these rules shall 
be— 
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(a) i“ a m8 i) 

(b) Where the officer is appointe 
to the Service by promotion in acco! 
dance with sub-rule (1) of rule 8 c 
the Recruitment Rules, the year of allot 
ment of the junior most among the off 
cers recruited to the Service in accor 
dance with rule 7 of these rules wh 
officiated continuously ina senior pos 
from a date earlier than the date of com 
mencement of such officiation by th 
former : 

Provided that the year of allotmen 
of an officer appointed to the Servic 
in accordance with sub-rule (1) of rul 
8 of the Recruitment Rules who starte 
officiating continuously in a senior pos 
from a date earlier than the date o: 
which any of the officer recruited to th 
Service in accordance with rule 7 of thes. 
Rules so started officiating, shall be detre 
mined ad hoc by the Central Govern 
ment in consultation with the Stat 
Government concerned : 

Explanation | In respect of an offi 
cer apppointed to the Service by promo 
tion in accordance with sub-rule (1) o 
rule 8o0f the Recruitment Rules, th 
period of his continuous officiation in; 
senior post shall, for the purposes o 
determination of his seniority, count onl; 
from the date the inclusion of his name 
in the Select List or from the date of his 
Officiating appointment to such senior 
post, whichever is later : 

Explanation 2— An officer shal 
be deemed to have officiated conti- 
nuously in a senior post froma certair 
date if during the period from tha 
date to the date of his confirmatior 
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nthe senior grade he continues to hold 
ithout any break or reversion a senior 
post otherwise that asa purely te mpo- 
ary or local arrangement.” 3 

9. It is common ground that the 
ost of Collector is a senior post. It is 
ot disputed that the respondents were 
ontinuously officiating in the senior 
ost for long periods prior to the date 
f their appointment to the Indian 
dministrative Service. It is also not 
n dispute that if the entire peiod of 
ontinuous Officiation by the respon- 
ents in the senior posts of Collectors 
were taken into account, they would be 
pntitled to the year 1966 instead of 
1967, the year 1967 instead of 1968 and 
the year 1971 instead of 1972 as the 
year of allotment’ to them in accor- 
dance with R. 3 (3) (b) of the Seniority 
Rules. 


10. The RAAain eet of the res- 


pondents to the senior post of Collector 
was made in accordance with R. 9 of the 
Indian Administrative Service (Cadre) 
Rules, 1954. It is in these terms : 
“9 Temporary appointment of 
non-cadre officers to cade posts— 
(1) Acadre post in a State may be 


filled by a person who is not acadre 


officer if the State Government is 


satisfied— 


(a) that the vacancy is not likely 
to last for more than three months, or 

(b) that there is no suitable cadre 
officer available for filling the vacancy. 


(2) Where in any State a person 
other than a cadre officer is appointed 
toacadre post for a period exceeding 
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three months, the State Government: 
shall forthwith report the fact to the 
Central Government together with the 
reasons for making the appointment. 

(2) On receipt ofa report under- 
sub-rule (2) or otherwise, the Central 
Government shall terminate the appoint- 
ment of such person and appoint there- 
to a cadre officer, and where any direc- 
tion is‘so issued, the State Government 
shall accordingly give effect thereto. 

(4) Where a cadre post is likely 
to be filled by a person who is nota 
cadre officer fora period exceeding six 
months, the Central Government . shall 
report the full facts to the Union Public 
Service Commission with the reasons 
for holding that no suitable officer is’ 
available for filling the post and may: 
in the light of the advice given by the 
Union Public Service Commission give 


‘suitable direction to the State Govern~ 


ment concerned.’ | IO eON ie) 

ll. It is plain upon a construction’ 
of R. 9 that under sub- “I. 3 | 

(1) the State Governmént can: 
direct that a cadre post may be filled 
bya person who is not a cadre officer 
if it is satisfied that the vacancy is not 
likely to last for more than three mon- ‘ 
ths or that there is no suitable cadre 
officer available for filling the vacancy. 
In these cases, admittedly, the appoint- 
ments of each of the respondents who 
was a person other than a cadre officer 
to the senior post of Collector in the 
cadre lasted for nearly a year or more 
and therefore exceeded the period of 
three months contemplated by Sub-r. 
(1). Such an appointment could be made 
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by the State Government on_ being satis- 
fied that there was no suitable officer 
for filling the vacancy. It is not averred 
in the returns filed by the State Govern- 
ment or to Central Government in the 
High Court that this condition was not 
satisfied when the respondents were so 
appointed. Under sub-r. (2), where in 
any State a person other than a cadre 
officer is appointed toa cadre post for 
a period exceeding three months, the 
State Government is required to forth- 
with report the fact to the Central 
Government together with the reasons 
for making the appointment. From 
the documents filed by the State 
Government in the High Court, 
it appears that such a report 
was made by the State Govrenment to 
the Central Government on June 26, 
1976. The Central Government by 
letter dated February, 19, 1977 asked 
fora consolidated proposal for appro- 
val of officiation of non-cadre officers 
on cadre posts for the half year ending 
September 3), 1976. In compliance 
therewith, the State Government sent 
the required proposal on March 29, 
1977. Under sub-r. (3), on receipt of 
a report under sub-r. (2) 01 otherwise, 
the Central Government may direct 
that the State Government shall termi- 
nate the appointment of such person and 
appoint thereto a cadre officers, and 
where any direction is so issued, the 
State Government _ shall accordingly 
give effect thereto. Under  sub-r. (4), 
where a cadre post is likely to be filled 
by a person who is nota cadre officer 
for a period exceeding six months, the 
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Central Government is required to re 
port the full facts to the Union Publi 
Service Commission with the reason 
for holding that no suitable officer 1 
available for filling the post and ma: 
in the light of the advice given by th 
Union Public Service Commission, giv 
suitable direction to the State Govern 
ment concerned in that behalf. 


12. Intorpreting the provisions o 
sub-rules (2), (3) and (4), the Higl 
Court in K. L. Jain’s case (1984 Lab IC 
374) rightly observed: 


“In the instant case, the Centra 
Government never directed the Stat 
Government to terminate the petitioner’ 
appointment. It is also not the cass 
that the U. P. S. C. tendered any advic 
to the Central Government that the ap 
pointment be terminated. It is true tha 
there is no specific approval of the Centra 
Government to the appointment of th 
petitioner but that is not a conditior 
precedent for a valid appointment unde 
Rule 9 and the petitioner officiation in < 
senior cadre post from 10th November: 
1975 to 30th September 1976 cannot bs 
ignored on the ground that the appoint 
ment was not specifically approved by 
the Central Government. The petitioner’: 
said officiation cannot also be ignorec 
on the ground that there was no vacancy 
during this period in the promotior 
quota of the cadre officers.” 


The High Court held that prior ap- 
proval of the Central Government was 
not a condition precedent to the appoi- 
ntment of no-cadre officer to a cadre 
post under R. 9 of the Cadre Rules. 
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further held that the existence of a 
cancy in the promotion quota was 
jt a prerequisite for making such an 
ypointment. The appointment of the 
spondent K. L. Jain to the Indian Ad- 
inistrative Service made by the Cen- 
al Government on December 7, 1976 
as Ona post when there was admitte- 
y a vacancy in the promotion quota 
“non-cadre officers, but his temporary 
ypointment by the State Government 
the post of Collector which is a seni- 
- post in the cadre under R. 9 on 
ovember 7, 1975 was ata time when 
ere was no such vacancy in the pro- 
otion quota. It appears that the pro- 
Otion quota of non-cadre officers to 
dre posts was 50 prior to October 
1976 and was on that date increased 
.56. Since the existence of a vacancy 
as not a condition precedent for mak- 
g an appointment under R. 9 of a non- 
idre officer toa cadre post; the High 
ourt held that the respondent’s off- 
ation from November 10, 1975 to Sep- 
mber 30,1976, could not be held to 
> invalid or ignored. On the same 
asoning, it held that the fact that the 
fate Government had overutilized the 
eputation Reserve Quota during the 
foresaid period, could have no hearing 
n the question of validity of his ap- 
ointment on the cadre post. It then 
dded : 

“It may be that if the Central 
rovernment thought that the State De- 
utation Reserve Quata which gave rise 
ya vacancy ofa cadre post, it could 
ave directed the State Government to 
‘rminate the petitioner’s appoint but 
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such a course was never adopted. As the 
Central Government did not issue any 
direction to the State Government to 
terminate the petitioner’s appointment, 
the appointment has to be held to be 
valid and given effect to.”’ 

13. In that view, the High Court 
held that the respondent’s continuous 
officiation in a senior post from Novem- 
ber 10, 1975 was in accordance with R. 
9 of the cadre Rules and the same must 
ensure for his benefit for reckoning his 
seniority under R. 3 (3) (b) of the Senio- 
rity Rules. Further, it held that the 
requirement of approval of the Central 
Government as contained in the proviso 
to Cl. 1 of S. III of Schedule II of the 
Indian Administrative Service (Pay). 
Rules, 1954 cannot be imported into R. 
9 of the Cadre Rules or R. 3 (3) (b) of 
the Seniority Rules. The view expres- 
sed by the High Court in K. L. Jain’s. 
case (1954 Lab IC 374) was followed 
with approval in the Jater case of. G. N. 
Tiwari v. Union of India. 

14. Where a person other than a 
cadre officer is appointed to the Service 
by promotion in accordance with. sub-r. 
(1) of R. 8 of the Recruitment Rules, 
the year of allotment of the junior-most 
amongst the officers recurited to. the 
Service in accordance with R.7of the 
Rules who officiated continuously ina 
senior post from a date earlier than the 
commencement of such officiation by 
the former, is the determinative factor 
in allocation of the ‘year of allotment’ 
under R 3 (3) of the Seniority Rules. 
Proviso thereto enjoins that the year of 
allotment of an officer appointed to the 
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Service in accordance with sub-r. (1) 
R. 8 of the Recruitment Rules who 
started officiating continuously in a seni- 
or post from a date earlier than the date 
on which any of the officers recruited 
to the Service in accordance with R. 7 
so started officiating, shall be deter- 
mined ad hoc by the Central Govern- 
ment in consultation with the State 
Government concerned Explanation | 
to R. 3 (3) (b) interdicts that in respect 
of an officer appointed to the Service 
by promotion in accordance with sub-r. 
(1) R. 8 of the Recruitment Rules, the 
period of his continuous officiation in 
a senior post shall, for purposes of 
determination of his seniority, count 
only from the date of inclusion of his 
name in the Select List, or from the 
date of his officiating appointment to 
such senior post, whichever is later. 
Explanation provides that an officer 
shall be deemed to have officiated con- 
tinuously in a senior post froma certain 
date if during the period from that date 
to the date of his confirmation in the 
senior post the continued to hold with- 
out any break or reversion the senior 
post otherwise than asa purely tempo- 
rary or local arrangements. In these 
cases, the respondents who were appoin- 
ted tothe service by promotion in ac- 
cordance with sub-r. (1) of R. 8 of 
the Recruitment Rules were entitled 
under Explanation 1 to have the entire 
period of continuous officiation in a 
senior post, for the purpose of determi- 
nation of their seniority, counted from 
the date of inclusion of their names in 
the Select List or from the date of their 
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officiating appointment ‘to such ‘seni 
post, whichever was later. They we 
also entitled by reason of the legal fi 
tion contained in Explanation 2 to ha 
the entire period of their continuo 
officiation without a break ina seni 
post from the date of their officiati 
appointment to such senior post till t. 
date of their appointment into the sé 
vice, counted for purposes of detern 
ning their year of allotment under 
3 (3) (b) of the Seniority Rules. It ca 
not be said that their officiation in 
senior post on the cadre for the perio 
in question was merely fortuitous | 
stopgap. 

15. Weare not impressec with t 
submission that the power of the Ce 
tral Government under sub-r. (2) | 
direct termination of appointment of 
person other than a cadre officer to 
cadre post fora period exceeding thr 
months or more was a larger pow 
and carried with it the power to dire 
curtailment of the period of officiatic 
of such person. Obviously, the pow 
to direct termination of the appoin 
ment of a non-cadre officer ina seni 
post is distinct from the power 
direct curtailment of his period | 
officiation. There is no such provisic 
made in the Cadre Rules empoweri1 
the Central Government to direct tl 
curtailment of the period of officiatic 
of a non-cadre officer ona cadre po 
for purposes of reckoning his year | 
allotment under R. 3 (3)-(b) of the Sen 
ority Rules. Such a power cannot | 
spelled out from sub-r. (2) of R.9 « 
the Cadre Rules which confers pow 
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the Central Government to direct 
ination of appointment of a non- 
= Ollicer to a cadre post. In 
absence of such a provision, the 
ugned order passed by the Central 
ernment appointing October, |, 
6 as the date from which the period 
Officiation is to be reckoned for 
rmining the year of allotment under 
3(3) (b) of the Seniority Rules 
wholly arbitrary and _ capricious 
therefore rightly struck down by 
High Court. The 
tral Government to give a direction 
ersub-r. (3) of R. 9 to terminate 
appointment of the respondents 
lies that their continuous officiation 
a cadre post had the tacit approval 
he Central Government, particularly 
view of the fact that the Central 
vernment by letter dated February 
1977 requirred the State Govern- 
nt to submit a consolidated proposal 
approval of officiation of non-cadre 
cers on cadre posts for the half year 
ling September 30, 1976. This was 
owed by a report of the State 
vernment dated March 29, 1977. 
> Central Government by _ order 


failure of the - 
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dated October 1, 1976 accorded its 
approval to their appointment in the 
Indian Administrative Service. Further- 
more, the respondents as non-cadre 
officers could not be denied the benefit 
of continuous’ officiation in a senior 
post merely because the State Deputat- 
ion Reserve Quota was over utilised: 
Harjeet Singh v: Union of India (1980) 
3 SCR 459: (AIR 1980 SC 1275) and 
Amrik Singh v. Union of India, (1980) 
3 SCR 485 (AIR 1980 SC 1447). 

<7°16.5 The result, therefore, is that 
the appeals must failand are dismiss«d. 
There shall be no order as to costs. 


17. Weare constrained to observe 
that although the judgement of the Hizh 
Court in K. L. Jain’s case (1984 Lab }C 
374) was rendered as for back as Sept- 
ember 9, 1983 and that in the case of 
G. N. Tiwari on December 16, 1983, the 


direction issued by the High Court 
have not been implemented so far. 
We hope and trust that the Central 


Government will 
with the direction 
Court forthwith. 


take steps to comply 
issued by the High 


Appeals dismissed. 
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OBSERVATION 


New company was created wholly owned by the principle company with 
no assets of its own except those transferred to it by the principal. company, 
with no busiuess or income of its own except receiving dividends from. shares 

ransferred to it by the principal company - Held that the new company was 

formed as device to reduce the amount to be paid by way of bonus to work- 

en —The amount of dividend received by the new Company should therefore 

e taken into account in assessing the gross profit of the principal company — 
ayment of Bonus Act (21 of 1965), Sec 4. : 


OBSERVED BY 


Mr. O. Chinnappa Reddy and 
Mr. V. Khalid 


Honble Judges, Supreme Court of India 
IN 


_ Civil Appeal No. 1429 (NL) of 1975 decided on 19-8-1985 in the case of the 
Workmen Employed in Associated Rubber Industry Ltd., Bhavnagar, Appellant v. The 
Associated Rubber Industry Ltd., Bhavnagar and another, Respondents. | 


TEX Te*3; 


Chinnappa Reddy, J.:.— The work- 
men of The Associated Rubber Industry 
Ltd, Bhavnagar are the appellants in this 
appeal filed pursuant to a certificate under 
Art. 133 (1) of the Constitution granted 
by the High Court of Gujarat. 


2. The Associated Rubber Industry 
Ltd. had purchased, some year back, 
shares of INARCO Ltd. by investing a 
sum of Rs. 4,50,000/- They were getting 
annual dividends in respect of these 
shares and the amount so received was 
shown in the profit and Loss Account 
of the company year after year. It was 
taken into account for the purpose of 
calculating the bonus payable to the 
workmen of the company. Sometime in 


the course of the year 1968; the coni- 
pany transferred the shares of INARCO 
Ltd. held by it to Aril Bhavnagar’ Ltd. 
(snbsequently changed to the Aril Hold- 
ings Ltd.), a subsidiary company wholly 
owned by The Associated Rubber Indus- 
try Ltd. Aril Holdings Ltd. had no other 
capital except the shares of INARCO 
Ltd. transferred to it by the Associated 
Rubber Industry Ltd. It had no other 
business or source of income whatso- 
ever except receiving the dividend on 


the shares of INARCO Ltd. The divi- 
dend income from the shares of INAR- 


Co Ltd. was not transferred to the 
Associated Rubber Industry Ltd, and 
therefore, it did not find place in the 
Profit and Loss Account of the company 
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with the result that the available surplus 
for the purposes of payment of bonus 
to the workmen of the company became 
reduced. The net result of the exercise 
was that bonus atthe rate of 4% only 
was paid to the workers for the year 
1969 instead of at the rate of 16% to 
which they would have otherwise been 
entitled. We may mention here thal Aril 
Holdings Ltd. was itself wound up in 
the year 1971 and amalgamated with 
The Associated Rubber Industry Ltd. 

3. The workmen of the Associated 
Rubber Industry Ltd. Bhavnagar raised 
an industrial dispute claiming that they 
were entitled to be paid bonus at the 
rate of 16% for the year 1969. Accord- 
ing to them, the transfer of the shares 


of INARCO Ltd. to Aril Holding Ltd. 
was no more than a device to avoid pay- 


ment of higher bonus to the workmen. 
The Industrial Tribunal and thereafter 
the High Court of Gujarat under Art. 
226 of the Constitution held that The 
Associated Rubber Industry Ltd. and 
Aril Holdings Ltd. were two independ- 
ent companies with separate legal exis- 
tence and therefore, the profits made by 
Aril Holdings Ltd. could not be treated 
as profits of The Associated Rubber 
Industry Ltd. for the purpose of con:- 
puting the gross profits earned by the 
Associated Rubber Industry Ltd. It 
was further held that there was no evi- 
dence to show that the transfer of shares 
to Aril Holdings Ltd. was only a de- 
vice to avoid payment of bonus to the 


workmen. 
4, Itis true that in law The As- 


sociated Rubber Industry Ltd. and 
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Aril Holdings Ltd. were distinct le 
entities having separat evistence. | 
in our view, that was not an end 
the matter. It is the duty of the cor 
in every case where ingenuity is — 
pended to avoid taxing and welf 
legislation, to get behind the amol 
screen and discover the true. state . 
affairs. The court is not to be satisf 
with form and leave well alone the st 
stance ofa transaction. In Commr, 
Income-tax, Madras v. Sri Meenaks 
Mills Ltd. (1967) 1 SCR, 934 at 941: 1 
judicial approach to such problems \v 
stated as follows : 


“Tt is true that from the juris 
point of view the company. is a le 
personality entirely distinct from 
rembers and the company is capa 
of enjoying rights and being subject 
to duties which are not the same 
those enjoyed of borne by its membe 
But in certain exceptional cases t 
Court is entitled to lift the veil of c 
porate entity and to pay regard tot 
economic realities behind the le; 
facade. For example, the Court | 
power disregard the corporate ent 
if itis used for tax evasion or to circ 
mvent tax obligation. For instance, 
Apthorp v. Peter Schoenhofen Brewi 
Co. (1899) 4 Tax Cas 41 the Inco 
Tax Commissioners had found as a f: 
that all the property of the New Y 
company, except its land, had b 
transferred to an English company, a 
that the New York company had o 
been kept in being to hold the la 
since aliens were not allowed to do 
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der New York law. All but three of 
New York company’s shares were 
d by the English company, and as 
> Commissioner also found, if. the 
siness was technically that of the 
w Yark company, the latter was merely 
agent of the English company. In the 
ht of these findings the Court of 
peal, despite the argument based on 
loman’s case (1896) AC 22, held the 
w York business was that of the Eng- 
h company which was liable for English 
ome-tax accordingly. In another.case 
restone Tyre and Rubber Co. v. Llew- 
in (1957) 1 WLR: 464-an American 
mpany had an arrangement with its 
stributors on the Continent of Europe 
ereby they obtained supplies from the 
nglish Manufacturers, its wholly owned 
b-sidiary. The English company credi- 
d the American with the price received 
ter deducting the costs plus 5 per cent. 
was conceded that the subsidiary was 
separate Legal entity and not a mere 
nanation of the American parent, and 
lat it was selling its own goods as prin- 
pal and not its parent’s goods as agent. 
evertheless, these sales were a means 
hereby the American company carried 
n its European business and it was held 
at the substance of the arrangement 
as that the American company traded 
) Engiand through the agency of its 
ibsidiary. We _ therefore reject the 
rgument of Mr. Venkataraman on this 
spect of the case.” More recently we 
ave pointed out in Mc. Dowell and 
company Limited v. Commercial Tax 
)fficer (1985) 3 SCC 230. 
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~ “It is up to the Court to take stock 


to determine the nature of the new and 


sophisticated legal devices to avoid tax 


and cosider whether the situation created 


by the devices could be releted to the 
existing legislation with the aid of emer- 
ging techniques of interpretation as was 


done in Ramsay. (1981 1 All ER 865.) 


Burman Oil (1982 STC 30) and: Dawson 


(1984-1 All ER 530), to expose the devi- 


ces for what they really are and to refuse 
to give judicial benediction”’. 


lac fact that the court accepted 
that each step in a transaction was a 


genuine step producing its intended legal 


result did not confined the court to con- 
sidering each step in isolation for the 


purpose | of assessing, the fiscal results.” 


Avoidance ‘of welfare Tecihene: is 
an common as avoidance of taxation and 


the approach in considering problems 


arising out of such avoidance has nece- 
ssarily to be the same. 


5. If we now look at the facts of 
the case, what do we find? A new com- 
pany is created wholly owned by the 
principal company’ with no assets of its 
own except those transferred to it by the 
principal Company, with no business or 
income of its own exept receiving divide- 
nds from shares transferred to it by the 
principal company and serving no pur- 
pose whatsoever except to reduce the 
gross profits of the principal company. 
These facts speak for themselves. There 
cannot be direct evidence that the second 
company was a device to reduce the gross 
profits of the principal company for 
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whatever purpose. An obvious purpose 
that is served and which stares one in 
the fact is toreduce the amount to be 
paid by way of bonus to workmen. It is 
such an obvious device that no further 
evidence, direct or circumstantial, is 
necessary. It was argued that in 197], 
the Aril Holdings Ltd. was wound up 
and amalgamated with The Associated 
Rubber Industry Ltd. and that this 
circumstance showed that the initial 
creation of Aril Holdings Ltd. was not 
a device of avoidance. But’ the 


learned counsel for the company was 
unable to explain why inthe first ins- 


tance Aril Holdings Ltd. was created and 
why later it was wound up. probably, 
after Aril Holdings Ltd. was created, 
some unforseen difficulties arose which 
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have not been brought to light be 
us and it became necessary to wi 
up and amalgam it with. The Associ 
Rubber Industry Ltd. We are there: 
satisfied that the amount of divic 
from INARCO Ltd. received by 
Aril Holdings Ltd. should be t 
into account in assessi the gross p 
of the Associated Rubber Indi 
Ltd. for the purpose of calculating 
rate of bonus payable to the work 
of The Associated Rubber industry 
The appeal is allowed with costs ar 
is declared that the workmen 
The Associated Rubber. Industry | 
Bhavnagar are entitled to be | 
bonus at the rate of 16 pet cent for 
year 1969. 

Appeal alloy 
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OBSERVATION 


Promotion—Persons promoted to posts in violation of rules—Persons 
: been allowed to function in higher posts for 15 to 20 years with due 
beration —It would be unjust to revert—Entire period of officiation to be 
ited for seniority—-Indian Economic Service Rules, 1961, R. 8 (1) (c) (ii) 
R. (16). Indian tatistical Service. Rules, 1961, R. 8 (i) (c) (ii) and R. 16. 


OBSERVED BY 


Mr O. Chinnappa Reddy and Mr. E. S. Venkataramiah 
Hon’ble Judges, Supreme Court of India 


Civil Misc. Petition No. 2604 of 1985 in Writ Petition No. 1595 of 1979, decided 
l-2-1986 in the case of Narender Chandha and others, Petitioners v. Union of 


| and others, Respondents. 


eA. 


Venkataramiah, J. :— The perennial 
Ite regarding seniority between 
tt recruits and promotees which 
sin almost all the departments of 
2rnment has not spared the Indian 
1omics Service and the Indian Sta- 
al Service with which we are con- 
ed in this case. This the second 
e of the battle which is being waged 
his Court Earlier certain persons 
had been holding posts in Grade 
f these two Services had filed writ 
‘ion No. 1595 of 1979 under Art. 32 of 
Constitution of India praying fora 
, direction or order in the nature of 
damus directing the Union of In- 
0 confirm/regularise the petitioners 
1¢ posts held by them as and from 
Jates when they became due for con- 
ation or regularisation in accordance 


with the Indian Economic Service Rules: 
1961 or the Indian Statistica) Service 
Rules, 1961 and to consider them for 
all future promotions when due on the 
basis of such seniority. The said peti- 
tion was filed ina representative capa- 
city with the leave of the Court under 
O.1.R.8 C.P.C. A few officers who 
had been recruited as direct recruits to 
the posts in Grade IV in the said depart- 
ments were impleaded as respondents and 
they were sued in a representative capa- 


city as representing all other direct recru- 
its who were likely to be affected by the 
decision. After the above case was heard, 


the Court passed a short order on Feb. 
1, 1984 which reads thus: 


“We are not able to understand why 


the vacancies available to the depart- 
mental candidates under R. 8 (ii) of 


the Indian Economic and Indian Statis- 


Luo 
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tical Services Rules, 1961, have not been 
filled up on regular basis. We find that 
some of the departmental candidates 
(petitioners) have been holding the pro- 
motional posts on ad hoc basis for ser- 
veral years. There appears to be no 
justification for keeping them ‘ad hoc’ 
so long. We, therefore, issue a writ of 


Mandamus directing the Union of India 


to fill up, within four weeks from today, 
the vacancies available to the depart- 
mental candidates under R. 8 (ii) with 
effect from the date from which the 
petitioners became entitled to be promo- 
ted on regular basis. Their seniority will 
be determined according to Rules. We 
wish to make it clear that there is no 
question of any rotation system being 
applied under the Rules, as they exist 
now. The writ petition is disposed of in 
these terms. There will be no order as 
to costs.” 

_ (Rule 8 (ii) has to be read as R. 8 
(1) (a) (ii) 

_ 2. The Union of India, as can be 
seen from the order set out above, was 
directed to comply with the directions 
contained therein within four weeks 
from the date of the order. On the 
expiry of four weeks, stipulated by this 
Court, the Union of India filed an appli- 
cation for extension of time to comply 
with the directions contained therein 
fully. Time was extended by the Court 
till April 30, 1984. On May I, 1984 
the Union of India filed before the Court 
two sets of seniority lists in respect of 
the above two Services, namely, lists 
based on the principle of rotation and 
lists based on Rule 9-c of the Indian 
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Economic Service/Indian Statistical 
vice Rules. Since ona perusal of 
said lists it was found that the pos 
of some of the departmental prom« 
who had already put in nearly 15 3 
of service in Grade IV was worse 
the position in which they were be 
the writ petition was filed and 
facing imminent threat of reversiol 
the feeder posts from which they 
been promoted several years ago, 
Court directed the petition to come 
for hearing before the Court o1 
reopening after sux:mer vacation 
directed that status qua should be n 
tained in the meanwhile. Then on 
24, 1984the Court while declinin 
endorse either of the two seniority 
directed the Union of India to in 
ment the order dated February 1, 
on or before 30th November, 1984. 
the meanwhile the petitioners filed 
Miscellaneous petition No. 2604 of 
complaining that the Union of India 
failed to comply with the order mac 
this Court and that action shoul 
taken for contempt against it. Whil 
posing the application for contemp 
behalf of the Union of India it was st 
in the course of the affidavit swort 
Shri P. L. Sakarwal, Deputy Secre 
Department of Economic Affairs, 
Delhi thus: 


“23. In view of the submiss 
made above this Respondent would 
that the directions of the Hon’ble C 
dated 1-2-1984 in the matter o 
filling vacancies under R. 8 (ii) to fi 
seniority according to Rules withou 
application of rotation System, 
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een complied: with bona fide and in a 
ood faith R. 8 (ii) of the TES Rules/ 
SS Rules provides for quota for the 
epartmental promotees and also the ma- 
ner in which the Select List for promo- 
ion by a duly constituted DPC presided 
ver by a Member of UPSC has to be 
rawn All the vacancies available to the 
epartmental dandidates R. 8 (ii) up to 
he end of 1983 have already been given 
o them by issuance of Select Lists drawn 
rom time to time. Action is in proces 
oO prepare further Select List in respect 
f the vacancies available to the officers 
ill the end of the year 1984. As regards 
eniority, the Hon’ble Court had to fix 
he seniority according to the Rules and 
without the application of the rotation 
system. The revised seniority lists pre- 
pared by this Respondent and _ finalised 
after inviting objections etc. from the 
concerned officers have been framed ac- 
cording to the Rules i,e. in terms of 
the provisions of R. 9-C of the IES 
Rules/ISS Rules and without applica- 
tion of the rotation system. This Res- 
pondent woule, therefore, urge with 
respect and all humility that he has 
complied with the directions of the 
Hon’ble Court bona fide and in good 
faith However, if there is any slip on 
the part of this Respondent in carry- 
ing out the directions of this Hon’- 
ble Court or if the Hon’ble Court 
considers that the orders should have 
been executed in any other manner, this 
Respondent would tender unconditional 
apology and will be duty bound to 
obey and implement, such orders/direc- 
tions as this Hon’ble Court may deem 


-rgued the matter. 
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fit or pleased. to issue in the circumsta-: : 
nces of the case.”’ 


3. In the meanwhile certain direct 
recruits also intervened in the course’ 
of the said petition and requested that 
they should be heard before any order 
was passed by the Court on the Conte- 
mpt application While the order pas-' 
sed by the Court on February 1, 1984 
did not require any clarification at all, 
since the parties tried to place different 
interpretations on it, prayer was made 
by the Union Government as stated ab- 
ove seeking further clarifications in the 
light of certain recent decisions rendered 
by this Court, we gave apportunity to 
all the parties to make their submissions 
once again. Availing themselves. of. . 
the opportunity given by the Court | 
learned counsel for the promotees and 
the direct recruits have virtually rea-— 
It should be = sta- 
ted. here that no _ specific: stand was 
taken on this occasion by the Union 
Government except bringing to the no- 
tice of the Court the relevant provi- 
sions. of law. On its behalf it was 
submitted very fairly by Shri F.S. Fa- 
riman, that there was no intention on 
the part of the Government of any 
of its officers to flour the order -of 
the Court passed earlier and that if 
the Court found that there has been 
any mistake in the preparation of the 
lists of seniority, those lists would be 
prepared afresh in the light of any 
direction that may be given by the 
Court inthe course of these proceed- 
ings. Having regard to the facts of 
the case and the events that have fo- 
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llowed the order passed by this Court 
on February 1, 1984, we do not feel 
called upon to take any action for 
contempt against the Union Govern- 
ment orany of its officers for not ob- 
eying the orders of this Court. we 
have, however, found it mecessary to 
consider the matter again in the light of 
the submissions made by the parties and 
issue fresh directions in this case. We 
feel that a detailed order is also called 
for in the circumstances of the case. 


4. The Indian Economic Service 
Rules, 1961 and the Indian Statistical 
Service Rules, 1961 (hereinafter referr- 
ed to as ‘the Rules) whice are more 
or less identical with regard to the 
questions involved in_ this case were 
notified on November 1, 1961 and 
these Services were constituted effect 
from that day by encadering numerous 
posts carrying economic and statistic- 
al functions in the various ministries 
of the Government of India. These 
Services were meant to comprise a pool 
of officers having appropriate qualifica- 
tions for performing the aforesaid 
techinical functions involved in various 
posts. The strength of the various 
grades of the Indian Economic Service 
at the initial constitution of the Ser- 
vice, 1.e., on November 1, 1961 was 
Grade 1-15. Grade 11-15, Grade 111-95 
and Grade 1IV-199=Total 324 posts. 
The strength of the various grades of 
the Indian Statistical Service at the 
initial constitutions of the Service, 
i.e. on November 1, 1961 was Grade 
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1-8, Grade II-7, Grade III-54 and Grad 
IV-116=Total 185 posts. 


5. The officers of Grade I to Grade 
IV are classified as Class-I Officers. The 
authorised permanent strength of each o! 
the Services is to be fixed by Controlling 
Authority with the guidance of the Min1- 
stry of Finance in accordance with the 
provisions of the Rules. It is required 
to be based on the following principles: 


(1) it shall be assumed that 80 per 
cent of the total number of semiperma- 
nent posts are likely to be continued 
indefinitely in one form or another, and 
Shall be provided for in the permanent 
strength: and 


(2) all the purely temporay posts 
and 20 per cent of the semi-permanent 
posts shall be excluded for purposes of 
determining the permanent strength. 


6. The Ministery of Home Affairs 
(Department of Personnel and Admini- 
strative Reforms) advised by a Board 
known as the Indian Economic Statis- 
tical Service Board is designated as the 
Controlling Authority under R. 6 of 
the Rules. Initial constitution of both 
the Services was required to be done 
in accordance with R. 7. Under that 
Rule the Union Public Service Commi- 
ssion was required to constitute a Se- 
lection Committee with a Chairman or 
a Member of the Commission as Pre- 
sident, not more than two represen- 
tallves of the participating ministries 
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d the Chief Economic Adviser in 
é Ministry of Finance (Department 
Economic Affairs) to determine the 
itability of departmental candidates 
rappointment tothe different grades 
id to prepare an order of preference 
r each grade for the initial constitution 
the Service. On receipt of the Com- 
ittee’s report the Commission was requi- 
dto forward its recommendations to 
e Government and such recommen- 
itions might include a recommendation 
at a person considered suitable for 
ypointment to a grade might, if a sufh- 
ent number of vacancies were not aval- 
ble in that grade, be appointed to a 
wer grade. The departmental candi- 
ates who were not absorbed at the. ini- 
al constitution of the Service were to 
yntinue to work as onthe date of the 
itial constitution and were given the 
pportunity to apply (and getting selec- 
d if they were found suitable) for future 
acancies. We are informed that the 
Dtifications regarding the initial cons- 
tution of these two Services were issued 
y the middle of February, 1964 with 
ect from February 15, 1964. Future 
aintenance of these two Services is 
verned by Rule 8 of the «ules Initi- 
ly R. 8, which is relevant for the pur- 
oses of this case read as follows : 


“8 (1) Future maintenance of the 
ervice—After the initial constitution of 
e Service has been completed by appo- 
tment of departmental candidates or 
therwise, vacancies shall be filled as 
ereinafter provided. 


(a) Grade IV Assistant Director- 


OL 
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(i) Not less than 75 per cent of the 
vacancies in this grade shall be filled by 
direct recruitment through an open com- 
petitive €xamination to be held by the 
Commission in the manner prescribed in 
Sch. Il. Provided that 25 per cent of the 
said quota for direct recruitment may be 
set apart for a maximum period of 5 
years for absorption of officers considered 
suitable for appointment at the initial 
constitution of the Service but who could 
not be so appointed in the absence of 
vacancies. 


(ii) Not more than 25 per cent of 
the vacancies in this grade shall be filled 
by selection from among officers serving 


_ in officers under the Government in Eco- 


nomics pasts recognised for this purpose 


by the Controlling Authority who shall 


prepare a list of such posts in consulta- 
tion with the Commission. The Con- 
trolling Authority may, in consultation 
with the Commission, add to or modify 
the list from time to time. The selection 
will be made from amongts those who 
have completed at least 4 years of service 
in those posts on the basis of merit with 
due regard to seniority by the Controll- 
ing Authority on the advice of the Com- 
missiOn............ P | ae 


(Rule 871) (a) now reads thus :— 


“8 (1) Future maintenance of the 
service 3 after the initial constitution of 
the service had completed by appoint- 
ment of departmental candidates or 
otherwise and after promotions in accor- 
dance with sub-rule (2A) of R. 7 have 
taken place, vacancies shall be filled as 
hereinafter provided. 


7) 4 
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(a) Grade IV—Assistant Director. 


(i) Not less than 75 per cent of the 
vacancies in this grade shall be filled by 
direct recruitment through an open com- 
petitive examination to be held by the 
Commission in the manner prescribed in 
Sch. II. Provided that 25 per cent of the 
said quota for direct recruitment may be 
“set apart fora maximum period of 5 
_ years for absorption of officers conside- 
red suitable for appointment at the ini- 
tial constitution of the service but who 
could not be so appointed in the absence 
_ of vacancies. 


(ii) Not more than 25 per cent of 
_the vacancies in this grade shall be filled 
_by selection from among officers serving 


_in offices under the Government in Eco- 


nomic posts recognised for this purpose 
_by the Controlling Authority who shall 
prepare a list of such posts in consulta- 
tion with the Commission. The Contro- 
lling Authority may, in consultation with 
the Commission, add to or modify the 
list from time to time. The selection will 
be made from amongst those who have 
completed at least 4 years of service on a 
regular basis in those posts on the basis 
of merit with due regard to seniority by 
the Controlling Authority on the abvice 
of the Commission : 


Provided that if any junior person 
in an office under the Government is 
eligible and is considered for selection 
for appointment against these vacancies, 
all persons senior to him in that. office 
Shall also be so considered notwithstan- 
ding that they may not have rendered 4 
years of service on a regular basis in their 


_those promotees have 
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posts.” 

7. After the initial constitutio 
the two Services was completed it 
found thata number of posts car 
Economic/Statistical functions could 
be considered for inclusion in the 
cers’ Grade due either to misunder 
ding or to inadvertence. Furthe 
the process of formation of the Ir 
Economic Service and the Indian 
tistical Service was prolonged for a: 
ber of years and the need for apy 
ting more officers in the said De 
ments during that long period also ; 
gradually several posts carrying ec 
mic/statistical functions were cre 
Although R. 8 provided that not 
than 75 per cent of the vacanci 
Grade IV should be filled up by « 
recruitment through an open 
petitive examination to be held by 
Union public Service Commission i 
manner prescribed in Sch. II te 
Rules and further provided that 
more than 25 per cent posts o! 
vacancies in that grade should be 
by selection from among officers 
ving in the offices under the Govern 
in Economic/Statistical posts recog 
for that purpose by the Contr 
Authority, no direct recruitment 
resorted to till about the year 1968 
the meanwhile a large nun.ber of 
sons in the feeder posts were appo 
to. the posts in Grade IV from tin 
time the year 1962 onwards alt’) 
the orders promoting them  s 
that they had been promoted 
temporarily. Itis not disputed the 
been ho 
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hose posts continuously till now with- 
ut being reverted to the feeder posts 
trom which they had been promoted. 
some have retired from those posts on 
ittaining the age of superannuation. 


8. We shall reproduce below one 
of the notifications issued in connection 
with the promotion to the posts in Grade 
V of such officers, some of whom are 
he petitioners in this petition. It reads 
hus : 


“GOVERNMENT OF INDIA 
PLANNING COMMISSION 
Yojana Bhawan, Parliament Street 
New Delhi-], the 20th/23rd Novem- 
ber “65. . | 
NOTIFICATION 


No. F. 8 (10)/65-ADM. I: The 
President is pleased to appoint the follo- 
wing Economic Investigators Grade I, 
Planning Commission, as Resarch Offi- 
cers in the Commission in a temporary 
capacity with effect from the 6th Novem- 
ber 1965 (forenoon), and until further 
orders :— 


Shri K. V. Vishwanathan 
Shri S. N. Padru 

Shri C. L. Kapur 

Smt. K. Passi 

Shri Narendra Chaddha 
Shri R. N. Monkhey 
Shri N. Srinivasan 

Shri K. Suryanarayana 
Shri P. N. Radhakrishnan 
Shri B. R. Kharbanda 
Shri Kamla Prasad 

Shri M. M. Gupta 

Shri S. P. Kumar 


> ma 


Log 
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Sd/— 
(N. S. Gidwani) 
Deputy Secretary 
to the Govern- 
ment of India. 


All these officers excepting Shri P.N. 
Radhakrishnan are either permanent or 
quasi-permanent in the grade of Econo- 
mic Investigators, Shri Radha kishnan is 
quasi-permanent in the grade of Senior 
Computor. The promotion of all is in 
the direct line. 


9, In another order of promotion 
issued while promoting another officer 
by name Jagdish Chandra on Novem- 


‘ber 21, 1966 it was mentioned that 


his promotion to the post of Research 
Officer was in direct line of Econo- 
mic Investigator Grade I/II. It sho- 


~uld be stated here that although R. 8 (1) 


(a) provided that not less than 75 per 
cent of the vacancies in Grade IV of 
the two Services should be filled up by 
direct recruitment through an open com- 
petitive examination to be held by the 
Commission in the manner _prescri- 
bed in Sch. II to the Rules and that not 
more than 25 per cent of the vacan- 
cles in the Grade could be filled up by a 
selection from among officers serving in 
officer under the Government in Econo- 
mic/Statistical ports recognised for this 
purpose by the Controlling Authority, 
the prescribed quota of appointment 
from thetwo different sources, refer- 
red to above, was not maintained right 
from the Commencement of the Consti- 
tution of the Services. The initial cons- 


16% 
Report No. 17, p. 08 


titution of the two Services was comple- 
ted under R. 7 of the Rules with effect 
from February 15, 1964 as mentioned 
earlier. Therefore R. 7-A was added. 
That rule was added by a noiification 
dated December 24, 1966 and it has been 
amended subsequently by a notification 
dated February 12, 1972 Rule 7A made 
special provision regarding certain de- 
partmental candidates who were to be 
absorbed in the two Services. It provi- 
ded that notwithstanding anything con- 
tained in R. 8 of the Rules the Controll- 
ing Authority on the advice of the 
Board should constitute a Selection Cam- 
mittee for the purpose of appointing offi- 
cers who were departmental candidates 
to the Services in question. A depart- 
mental candidate who was not selected 
for appointment for any grade in the 
Services could continue to hold the post 
which he was holding then and might 
be considered by the Controlling Autho- 
rity on the advice of the Board for 
appointment to the service at the 
subsequent stage or stages in consulta- 
tion with the Commission. It further 
provided that any departmental candi- 
date, referred to in sub-rule (1) of R. 7-A 
who did not on a selection to any Grade 
in the Service desire to be absorbed in 
the service might continue to hold the 
post held by him immediately before 
the selection as if he had not’ been 
selected The validity of R. 7-A was 
questioned by some of the direct recr- 
uits who were appointed in the year 
1968 inthe High Court of Delhi by a 
Writ Petition. We understand _ that 
the said writ petition has been transfe- 
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rred to the file of the Central Admi 
trative Tribunal and the said writ peti 
is still pending. We are not concer 
here with the merits of contentions ut 
by the contesting parties in those pro 
dings. We are concerned in this case « 
with the question of seniority as-betw 
direct recruits and promotees. 


10. From the statements anne 
to the counter-affidavit filed by Shri 
Subramanian, Director in the Dep 
ment of Economic Affairs, it is s 
that in the Indian Economic Ser 
there were 3 vacancies for direct re 
its in the year 1964, 18 in the year 1! 
80 in the year 1966 and 12 in the 1 
1967. Nobody was recruited dire 
to those posts during those years. 
the year 1968 there were 11 vacan 
for direct recruits but 32 were recru 
directly during that year. In 1969 1] 
were 6 vacancies for direct reciuits 
31 were recruited, in 1970 there \y 
33 vacancies for cCirect recruits, in ] 
there were 12 vacancies for direct rec 
its, in 1973 there were 25 vacanc 
for direct recruits, in 1974 there wv 
20 vacancies for direct recruits and 
1975 there were 11 vacancies for dir 
recruits. By the year 1984 inall th 
were 435 vacancies for direct recrt 
out of which only 342 posts were fil 
up by direct recruitment. In all 93 p 
intended for direct recruits remui 
unfilled and most of them were held 
along by persons who had been prot 
led from the feeder posts. The posit 
in the Indian Statistical Service was 1r 
or less the same. As against a total 
303 vacancies meant for direct recr 
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tween the years 1964 and 1984 only 
5 direct recruits were appointed. In 
is department also the posts which 
mained unfilled had been held by. the 
rsons who were depratmental candida- 
s. It is alleged in the counter-affida- 
t filed on behalf of Union of India 

which the deponent is Shri P. G. 
ele, Deputy Secretory in the Depart- 
ent of personal and Administrative 
eforms that many of the departmental 
ndidates had been allowed to hold 
sts including in Grade IV of the 
oresaid Services purely on ad hoc and 
k gratis basis. The relevant part of 


ie counter-affidavit isto be found in 
aragraphs 21 to 24 thereof. It is 


nfortunate that even though’ the 
romotees have been discharging 
neir duties to the best of their 
bility and receiving salary and al- 


ywances from the Government for the 
srvices rendered by them, it is alleged 
1 the course of the said counter-affida- 
it that was being paid to them was by 
ay of grace. This statement adds 
sult to injury. If the Government 
sit that they were not competent to dis- 
harge their duties and they had not 
een appointed permanently to the posts 
eld by them, it was open to it to rever 
hem to their posts from which they had 
een promoted leaving it open to them 
9 question the orders of reversion in 
‘ourt. The Government was in need 
ftheir services and the petitioners 
ave been’ holding’ these __—posts 
or nearly 15 to 20 years. It is 
ot to say at this distance of time that 
he Government was only keeping them 
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in their posts asa matter of grace. Be 
that as it may, it is seen that the Depart- 
mental promotion Committee met only 
thrice between 1965 and 1984, i.e. in 
1970, 1972 and 1984 although under the 
rules and instructions issued by the 
Central Government on the advice of 


the Union public Service Commission, 
the Departmental promotion Committee 


had to meet annually. When the 
Departmental Promotion Committee 


met in the year 1970, it prepared a 
select list consisting of 33 names to fill 


33 vacancies only in Grade lV from 
amongst those who had _ already 
been promoted to Grade IV temporarily 


and at that time only officers who 
had completed four years of regu- 


lar service in the feeder posts as on 
December 31, 1966 were considered al- 
though the Departmental Promotion 
Committee was meeting in the year 
1970. If it had taken into consideration 
the service putin by the departmental 
candidates till the date on which it 


took up their cases for consideration for 
promotion many others who had been 


promoted ona temporary basis to Gra- 
de IV would have become eligible for 


consideration. By omitting to take the 
cases of those persons into considerati- 


on on the ground that they had not co- 
mpleted four year of regular service in 
the feeder posts as on December 31, 


1966 the Departmental Promotion Com- 
mittee violated Arts. 14 and 16 (1) of 


the Constitution of India. It is further 
seen that the Departmental promotion 
Committee made its recommendations 
on the basis of the records of service 
and seniorty of each of the departmen- 
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tal candidate. It is not known whether 
any of them were found to be unfit on 
the basis of their record of service 
only. It is, however, seen that the select 
list contained only 33 names because 
the Departmental Promotion Commit- 
tee felt that they were the only 
vacancies for which it could make 
recommendations under R. 8 (1) (a) (ii) 
of the Rules. If it had made recomme- 


ndations to the Government in respect 
of all the vancancies which were avila- 


ble then, perhaps, the names of some 
others who were left out would have 
been included in the select list. Then 
after an interval of 12 years the Depart- 


mental Promotion Committee met in 
the year 1982. There again the same 


procedure was followed and the next 
meeting of the Departmental promotion 
Committee, as already stated, was in 
1984. For no fault of the petitioners 
and the officers similarly situated their 
cases for promotion were not considered 
every year and even those who have 
been found fit by the Departmental 
Promotion Committee for promotion 
had to wait for nearly 15 years to get 
into the ‘regular’ service through a 
select list prepared by the Departmental 
Promotion Committee. 

1!. Incompliance with our direc- 
tion the Government has _ produced 
before the Court two lists showing 
the name of officer who were appoin- 
ted to Grade IV posts of Indian Econo- 
mic/Statistical Service either regularly 
or on ad hoc basis arrangeed accord- 
ing to the dates from which they have 
been officiating in these posts continu- 
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ously. 

12. A large number of deci: 
were cited at the Bar by the le: 
counsel for the parties Some of 
are S. B. Patwardhan v. State of I 
rashtra, (1977) 3 SCR 775, Raje 
Narain Singh v. State of Bihar, ( 


3SCR 450 Baleshwar Diss v. 
of U. P., (1981) 1SCR 449, A. J 


dhana v. Union of India, (1983) 2 
936, P. S. Mahal v. Union of I 
(1983) 3 SCR 847, OuwsPd 
v. Union of India, (1985) 1 SCR 
Karam Pal v. Union of India, ( 
3 SCR 271, G.S. Lamba v. Unio 
India, (1985) 3 SCR 431, Pran 
hna Goswami v. State of West Be 
(1985) Supp SCC 221 and D.K. } 
v. Union of India, (1985) Sapp 
243. We have carefully consic 
all the decisions cited before us. 

13. It is now well-settled th 
is permissible for the Governmer 
recruit persons from different sor 
to constitute a service. It is also | 
to it to prescribe a quota for 
source. Rules of recruitment fra 
on the above lines are perfectly 1 
mate and quite consistent with . 
14 and 16 of the Constitution. 
also true that when the Rules ot 
cruitment prescribe recruitment - 


different Services in accordance 
the specified quota the Governme1 
bound to appoint persons to the 


vice concerned in accordance with 
said Rules. The seniority of per 
recruited from different sources 
have to be regulated accordingly. 
far there can be no controversy. 
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> are faced in this case with the prob- 
m of resolving conflicts which have 
isen on account of a violent departure 
ade by the Government from the Rules 
* recruitment by allowing those who 
ere appointed contrary to the Rules to 
yid the posts continuously over a long 
riod of time. The question is whether 
ter sucha long period it is open to 
ie Government to place them in senio- 
ty ata place lower than the place had 
y persons who were directly recruited 
ter they had been promoted, and whe- 
er it would not violate Arts. 14 and 
6 of the Constitution if the Govern- 
ent is allowed todo so. Promotions 
f officers have been made in this c.se 
sliberately and in vacancies which 
ave lasted for a long time. A letter 
ated August 11, 1978 written by 
hri S.D. Patill, Minister of State 
1 Home Affairs, Personnel Depart- 
ent to Shri Ganga Bhakt Singh, Mem- 
er of Parliament substantiates the con- 


lusion. The relevant part of the letter 
2ads : 
“Government resorted to making 


d hoc appointments as it was separa- 
sly considering proposals to reorga- 
ise Grade 1V of the two Services. 
ending such reorganisation Govt. 
as taken a deliberate decision to res- 
rict direct recruitment for the pre- 
ent. It is, therefore, not correct to 
ay that ad hoc appointments have 
yeen made due to non-avoilability of 
lirect recruite. I may add that but 
or this deliverate decision, most of 
he officers holding ad hoc posts in 
Srade IV would have continued to 
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stagnate in the lower posts of Investiga- 
tors.” 


14. At one stage it was argued 
before us on behalf of some of the 
respondents that the petitioners who 
have not been appointed in accordance 
with RK. 8 (1) (a) (ii) could not be trea- 
ted as members of the Indian Econo- 
mic Service or of the Indian Statis- 
tical Service at all and hence there 
was no question of determining the 
question of seniority as between the 
petitioners and the direct recruits. 
This argument has got to be re- 
jected. It is true that the petition- 
ers were not promoted by following 
the actual procedure prescribed under 
R. 8 (1) (a) (ii) but the fact remains that 
they have been working in posts inclu- 
ded in Grade IV from the date on which 
they were appointed to these posts. The 
appointments are made in the name 
of the President by the competent 
authority. They have been continuously 
holding these posts. They are being 
paid all along the salary and allowances 
payable to incumbents of such posts. 
They have not been asked to go back 
to the posts from which they were pro- 
moted at any time since the dates of 
their appointment. The orders of pro- 
motion issued in some cases show that 
they are promoted inthe direct line of 
their promotion. It is expressly admit- 
ted that the petitioners have been allo- 
wed to hold posts included in Grade IV 
of the aforesaid services, though on an 
ad hoc basis. (See Para 21 of the coun- 
ter-affidavit filled by Shri P. G. Lele, 
Deputy Secretary, Department of Per- 


lo 
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sonnel and Administrative Reforms). 
It is, therefore, idle to contend that 
the petitioners are not holding the 
posts in Grade IV of the two Services 
in question. It is significant that nel- 
ther the Government has issued orders 
of reversion to their former posts nor 
has anybody so for questioned the right 
of the petitioners to continue in the 
posts which they now holding. It would 
be unjust to hold at this distance of 
time that on the facts and in the circu- 
mstances of this case the petitioner are 
not holding the posts in Grade IV. The 
above contention is therefore without 
substance. But we, however, make it 
clear that it is not our view that when- 
ever a person is appointed in a post 
without following the Rules prescribed 
for appointment to that post, he should 
be treated as a person regularly appoin- 
ted to that post. Such a person may be 
reverted from that post. Butina case 
of the kind before us where persons 
have been allowed to function in higher 
posts for 15 to 20 years with due deli- 
beration it would be certainly unjust to 
hold that they have no sort of claim to 
such posts and could be reverted uncere- 
moniously or treated as persons not 
belonging to the Service at all, particu- 
larly where the Government is endowed 
with the power to relax the Rules to 
avoid unjust results. In the instant case 
the Government has also not expressed 
its unwillingess to continue them in 
the said posts. The other contesting 
respondents have also not urged that 
the petitioners should be sent out of 
the said posts. The only question agita- 
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ted before us relates to the seni 
as between the petitioners and the d 
recruits and sucha question can 

only where there is no dispute re 
ing the entry of the officers conce 
into the same Grade. In the in 
case there is no impediment even u 
the Rules to treat these petitioners 
others who are similarly situated as 

sons culy appointed to the post 
Grade IV because of the enabling pr 
sion contained in R. 16 thereof. | 
16 as it stood at the relevant time ; 
as follows : 

‘16. The Government may 1 
the provisions of these rules to such 
tent as may be necessary to ensure s 
factory working or remove inqeuit 
results.” 

Now Rule 16 reads thus : 


“16. Powers to relax : The Goy 
ment may in consultation with 
Commission and for reasons to 
recorded in writing relax any of 
provisions of these rules with res 
to any class or category of per 
Or posts and no such relaxation | 
be given so as to have retrospe 
effect” 


15. G.S. Lamba’s case (198: 
SCR 431: (AIR 1985 SC 1019) (su 
may be carefully considered at this st 
In that case this Court was conce 
with the Indian Foreign Service w 
was governed by the Indian For 
Service, Branch ‘B’ (Recruitment Ce 
Seniority and Promotion) R 
1964. The said rules provided 
recruitment to the said Service 1 
three different sources (i) direct rec 
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t by competitive examination, (ii) 
tantive appointment of persons 
uded in the select list promoted 
the basis of a limited competi- 
examination and (iii) promotion 
the basis of seniority. One of the 
es provided that the recruitment 
uld be made from the above sour- 
on the following basis : (i) 6/6th 
the substantive vacancies to be 
d in by direct recritment, (ii) 33% 
the remaining 5/60f the vacancies 
be filled on the basis of results of 
ited competitive examinations and 
the remaining vacancies to be filled 
y promotion of the basis of senio- 
The Court found that the direct 
uitment had not been made for 
rs, limited competitive examination 
also not been held for years and 
motions from the select list had 
mn made in excess of the quota. It 
nd that there was enormous depart- 
. from the rules of recruitment in 
king appointments over _ several 
rs. The Court was of the view that 
situation in this case was similar 
the situation in two other earlier 
es of this Court in A. Janardhana’s 
e, (AIR 1983 SC 769) (supra) and 
P. Singla. (AIR 1984 SC 1595) (supra). 
> Court fielt that in the circumstances 
hould be presumed that the excess 
ointment by promotion had been 
de in relaxation of the Rules since 
re was power to relax the Rules similar 
the power under R. 16 in the Rules 
h which we are concerned here. Justi- 
1g the above view the Court observed 
yage 458-459 (of SCR). 
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“It was however contented. that 
itis not permissible to infer that pro- 
motions in excess of quota were given 
by relaxing the quota rule becsuse the 
posts in Integrated Grades II and III 
were within the purview of the Union 
Public Service Commission and_ the 
proviso to Rule 29 (a) mandates that 
power to relex is hedged in with a 


condition that it can be done after 
consultation with the Commission, 
and there is nothing to show that the 
Commission was ever consulted. 
Undoubtedly, the proviso to Rs. 29 
(a) requires that the controlling autho- 
rity cannot relax any of the provisions 
of the rules in respect of posts which 
are within the purview of the Union 
Public Service Commission unless after 
consultation with the Commission. It 
was submitted that nothing is placed 


on the record by the petitioners to 
show that power to relax the quota 
rule was exercised after confultation 
wity the Union Public Service Commi- 
ssion. Assuming that there was no 
consultation, would the exercise of 
power to relax be vitiated and _ the 
appointments made in relaxation of 
the mandatory quota rule be ab initio 


invalid? Commencing from the deci- 
sion of the Privy Council in Mon- 
treal Street Railway Co. v. Norman- 


din, AIR 1917 P.C. 142 it is well-set- 
led that ‘when the provisions of a 
statute relate tothe performance ofa 
public duty and the case is such that 


to hold null and void acts done in 
neglet of this duty would work general 
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inconvenience or injustice to persons 
who have not control over those en- 
trusted with the duty and that at the 
same time would not promote the 
main object of the Legislature, it has 
been the practice to hold such provi- 
sions to be directory only, the neglect 
of them, though punishable, not affe- 
cting the validity of the acts done’ 
The view was expressed in the con- 
text of the failure to revise list of Jur- 
ors by the Sheriff according to the 
revised statutes of Quebec and con- 
viction was challenged on the ground 
of mistrial held by selecting Jurous 
from unrevised lists. The challenge 
failed. Coming home in State of U. P. 
v. Manbodhan Lal Srivastava, 1958 
SCR 533 a Constitution Bench of this 
Court specifically held that where con- 
sultation with the Public Service Com- 
mission is provided as required by 
Art. 320(3) (c) of the Constitution 
such provision is not mandatory and 
they do not confer any rights on pub- 
lic servants so that the absence of 
consultation or irregularity in consu- 
Itation does not afford him a cause 
of action in a Court of law. There 
are number of subsequent decisions to 
which our attention was called reitera- 
ting the same principle. Therefore as- 
suming there was faiture to consult 
the Union Public Service Commission 
before exercising the power to relax 
the mandatory quota rule and further 
assuming that the posts in Integrated 
Grade If and II were within the pur- 
view of the Union Public Service Com- 
mission and accepting for the time 


E. S. Venkataramial 
Judge 
Supreme Court of I 


being that the Commission was 
consulted before the power to rela: 
rule was exercised yet the action t 
would not be vitiated nor would it fui 
any help to Union of India which. 
cannot take any advantage of its fa 
to consult the Commission. Therefc 
can be safely stated that the enorr 
departure from the quota rule year to 
permits an inference that the depai 
was in exercise of the power of rela 
the quota rule conferred on the co! 
lling authority. Once there is pow 
relax the mandatory quota rule, 
appointments made in excess of the q 
from any given source would no 
illegal or invalid but would be valid 
legal as held by this Court in N. K. | 
uhan v. State of Gujarat. (1977) 1 | 
1037. Therefore the promotion o 
promotees was regular and legal bot 
account of the fact it was made to} 
the exigencies of service in relaxatio 
the mandatory quota rule and to s 
tantive vacancies in service.” 


16. The Court ultimately qus: 
the seniority list. and directed the 
paration of seniority list on the t 
of length of continuous officiatio1 
the cadre. The facts in this case b 
almost identical there is no reason 
the view expressed in G.S. Lam 
case should not be adopted here also. 


17. The continuance to these. 
tioners may be justified on the | 
of the above quoted R. 16 on the as: 
ption that the Government had rel: 
the Rules and appointed them to 
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sts in question to meet the admiais- 
tive requirements. 


18. The enormity of the prejudice 
tis likely to be caused to the peti- 
ners and others who are similarly 
uated can be demonstrated by setting 
t the effect of sticking to quota rule 
found in R. 8(1) (2) even though 
ere has been a deliberate deviation 
m it. The result of applying the 
ota rule would be as follows : petitio- 
r No. | who was promoted to Grade 
on November 6, 1965 would be 
nior toa direct recruit of 1974 batch. 
titioner No. 3 who was promoted 
Grade IV on March 22, 1966 would 
come junior to a direct recruit of 
66 batch. Petitioner No. 7 who: was 
omoted to Grade IV post in July 1, 
966 would become junior to direct 
cruit of 1982 batch Petitioner No. 
) who was promoted to Grade IV on 
ay 18, 1968 would become junior to 
irect recruits of 1982 batch. Petition- 
‘s Nos. 16to 18and 21 to 25 would 
yntinue to be treated as ad hoc appoin- 
esand will be junior to everybody 
»pointed till now into the Service as 
ley cannot be fitted anywhere even 
ough they have put in 9 to 15 years 
f service in Grade IV. These startling 
sults ought to shock anybody’s consci- 
ace. The only just solution to this prob- 
m is to treat the prtitioners as persons 
uly appointed to the Service with 
ffect from the day on which they were 
romoted to the Grade IV posts. 


19. As observed in D. R. Nim v. 
Inion of India, (1967) 2 SCR 355: 
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when an officer has worked for a long 
period as in this case for nearly fifteen 
to twenty years in a post and had never 
been reverted it cannot be held that the 
officer’s continuous officiation was a mere 
temporary or local or stop gap arrangem- 
ent even though the order of appointment 
may state so. In such circumstances the 
entire period of officiation has to be cou- 
nted for seniority. Any other view would 
be arbitrary and violative of Arts. 14 
and 16(1) of the Constitution because 
the temporary service in the post in 
question is not for a short period inten- 
ded to meet some emergent or unfore- 
seen circumstances Cl. (b) of R 9C 
of the Rules which deals with the ques- 
tion of seniority of promotees becomes 
irrelevant in the circumstances of this 
case as regards the promotees who have 
been holding the posts from a long time 
as stated above. | 

20. The decision in A, Janardhana’s 
case (1983 SC 769) (supra) and the deci- 
sion in O.P: Singla’s case (AIR) 1984 
SC. 1595) (supra) strongly support the 
above view. It is not necessary to refer 
to them in great detail since in G. S, 
Lamba’s case (AIR 1985 SC 1019) 
(supra) the effect of the said decision 
is set out very clearly. 

21. The decision in Karam Pal’s 
case (AIR 1985 SC 774) (supra) is not 
of much assistance to the direct recruits. 
In that decision there was a_ specific 
finding that except fora period of two 
years i.e. in 1966 and 1970, direct recruit- 
ment had been made in accordance 
with the Scheme governing recruitment 
to the Central Secretariat Service and 
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that there was substantial compliance 
with the rules of recruitment governing 
that Service. The Court observed that 
in the absence of serious failure in 
implementing the relevant rules there 
was no ground to interfere with the inter- 
se seniority of the officers in the Grades 
concerned. Hence that decision is 
distinguishable of facts from the present 
case. 

22. Weare aware that the view we 
are taking may upset the inter as seni- 
ority between those promotees who were 
included in the Select Lists of 1970, 
1982 and 1984 and those who were 
included later on or who have not been 
included at all till now. The existence 
of this possibility should not deter us 
from adopting a uniform rule in the 
case of all promotees add direct recruits 
to adjust the equities amongst them 
as regards their relative seniority in the 
light of the violent departure made by 
the Government both as regards direct 
recruitments and promotions which it 
had to make every year under the Rules. 
The prejudice which the promotees 
included in the Select Lists might suffer 
is marginal and has to be ignored. 


23. Having given our anxious con- 
sideration to the submissions made on 
behalf of the parties and the peculiar 
facts present in this case we feel that 
the appropriate order that should be 
passed in this case is to direct the Union 
Government to treat all persons who 
are stated to have been promoted in this 
case to several posts in Grade IV in 
each of the two Services contrary 
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to the Rules till now as having be 
regularly appointed to the said posts 
Grade IV under R_ 8(lI) (a) (ii) a 
assign them seniority in the cadre w 
effect from the dates from wh: 
they are continuously officiating in | 
said posts. Even those promot 
who have been selected in 1970, 1$ 
and 1984 shall be assigned seniority w 
effect from the date on which tl 
commence to Officiate continuously 
the posts prior to their selection. fF 
purposes of seniority the dates 
their selection shall be ignored. 1 
direct recruits shall be given senior 
with effect from the date on wh 
their names were recommeded by | 
Commission for appointment to st 
grade on post as provided in Cl. 
of R. 9-C of the Rules. A senior 
list of the all the promotees and the dir 
recruits shall be prepared on the abc 
basis treating the promotees as | 
members of the Service with effect fr 
which they are continuously officiat 
in the posts. This direction shall 
applicable only to officers who he 
been promoted till now. This is | 
meaning of the direction given by 1 
Court on February 1, 1984 which stat 
we wish to make it clear that there 
no question of any rotation syst 
being applied under the Rules, as th 
exist now.’ All appointments shall 
made hereafter in accordance with | 
Rules and the seniority of all offic 
to te appointed hereafter shall 
governed by R. 9-C of the Rules. 

24. Weare informed that some 
the promotees and direct recruits w 
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e governed by this decision have been 
omoted to higher grades. If as a 
sult of the preparation of the seniority 
t in accordance with the decision 
d the review of the promotions 
ade to higher grades any of them 
likely to be reverted such _ officer 
all not be reverted. He shall be conti- 
ed in the higher post which he is now 
Iding by creating a supernumerary 


st, if necessary to accommodate him. : 
is further promotion shall however be... 
en to him when it becomes. due- as .. 


r the new seniority list to be pre- 
red pursuant to this decision. There 
all, however, be a review of all pro- 
otions made so far from Grade IV 
higher posts in the light of the new 
niority list. If any officer is found 
titled to be so promoted to a higher 
ade he shall be given such promo- 
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tion when he would have been promo- 
ted in accordance with the new seni- 
ority list and he shall be given all 
consequential financial benefits flowing 
therefrom. Such review of promotions 
shall be completed within three months 
and the consequential financial benefits 
shall be paid within three months 
thereafter. In giving these directions 
we have followed mere or less_ the dire- 


-:ctions «given. directions we have follo- 


wed more or less the directions given 


<in'P. S. Mahal v. Union of India,(AIR 


1984 SC 1291) (supra) 


25. We direct that above directi- 
ons shall be complied with within the 
period indicated above. 


26. The petition is accordingly 
disposed of. 
Order accordingly. 
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OBSERVATION 


of India, Art. 311 (2) Second Proviso Cl. (b) —Central 
il Services (Classificatiov, Control and Appeal) Rules (1965), R. 19—Dis- 
sation of enquiry under Cl. (b) —Satisfaction of aut ority that is not re- 
nably practicable to bold such inquiry Disturbance creatediby employees 
esearch and Analysis wing of Govt—Opinion of Disciplinary Authority 
t material witnesses would not be available due to intimidation —Dismissal 
mployees after dispensing with inquiry Held, dispensation was valid. 


OBSERVED BY 


Mr. V. D. Tulzapurkar; Mr. R.S. Pathak And 
Mr. D. P. Madon © 
Hon’ble Judges, Supreme Court of India 


Civil Appeals Nos. 242 and 576 of 1982 decided on 12-9-1985 in the case of Sat- 
ir Singh and others, Appellants v. Union of India and others, Respondents. 
And 


the case of D. P. Vohra, Appellant v. Union of India and others, Respondents. 
TEXT 


Madon, J.:—The appellants who 
re employed in the Research and Ana- 
is wing, Cabinet Secratariat, Governe- 
nt of India were dismissed from 
vice in the exercise of the power con- 
red by clause (b) of the second pro- 
o to Art 311 (2) of the Constitution 
India read with Rule 19 of the Cen- 
1 Civil services (Classification, Con- 
| and appeal) Rules, 1965, without 
ving any charge-sheet upon them and 
thout holding any inquiry. The ap- 
ants thereupon filed in the Delhi High 
urt a writ petition under Article 226 
the Constitution challenging the said 
Jers of dismissal. The said writ peti- 


tion was dismissed by a Division Bench 
of the Delhi High Court by its judgment 
and order dated September 25, 1981: 
(1982 Lab IC 663). It is against the 
said judgment and order of the Delhi 
High Court tbat the present two Appeals 
have been filed by Special Leave gran- 
ted by this Court. Article 311 of the 
Constitution : | 


2. Prior to the amendment of the 
second clause of Art. 311 of the Con- 
stitution by the Constitution (Forty- 
second Amendment) Act, 1976, with 
effect from January 3, 1977, the second 
proviso to the said clause was the only 
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proviso to the said clause (2) Art. 311 
as amended by the Constitution (Fiftee- 
nth Amendment) Act, 1963, and the 
Constitution (Forty second Amendment) 
Art, 1976, reads as follows : 

**311. Dismissal, removal or redu- 
ction in rank of persons employed in 
civil capacities under the Union or a 
State, — 

(1) No person who is a member 
of a civil service of the Union or an 
all-India service ora civil service ofa 
State or holds a civil post under the 
Union or a State shall be dismissed or 
removed by an authority subordinate to 
that by which he was appointed. 


(2) No such person as aforesaid 
shall be dismissed or removed or redu- 
ced in rank except afteran inquiry in 
which he has been informed of the cha- 
rges against him and given a reasonable 
opportunity of being heard in respect 
of those charges : 

Provided that where it is proposed 
after such inquiry, to impose upon him 
any such penalty, such penalty may be 
imposed on the basis of the evidence 
adduced during such inquiry and it shall 
not be necessary to give such person 
and opportunity of making representation 
on the penalty proposed : 

Provided further that this clause 
shall not apply— 

(a) wherea person is dismissed 
or removed or reduced in rank on the 
ground of conduct which has led to his 
conviction on a criminal charge; or 

(b) where the authority empow- 
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ered to dismiss or remove a perso 
to reduce him in rank is satisfied 
for some reason, to be recorded by 
authority in writing, itis not reaso 
practicable to hold such inquiry; or 


(c) where the President or 
Governor, as the case may be, is 
fied that in the interest of the secur: 
the State it is not expedient to hold 
inquiry. 

(3) If, in respect of any 
person as aforesaid, a question < 
whether it is reasonably practicab. 
hold such inquiry as is referred t 
clause (2), the decision thereon of 
authority empowered to dismis: 
remove such person or to reduce _hi 
rank shall be final.” 


Rule 19 of the Central Civil Ser 


(Classification, Control and Ap 
Rules 1965. 

3. The Central Civil Ser 
(Classification, Control and Ap 


Rules, 1965, have been made by 
President in exercise of the power cc 


rred by the proviso to Art 309 o 
Constitution, Rule 19 of the said F 


is in substance the same as the sec 
proviso to Article 311 (2) and prov 
as follows : 


**19. Special procedure in ce 
cases.— Notwithstanding anything | 
tained in Rule 14to Rule 18.— 

(i) where any penalty is imp 
on a Government servant on the grec 
of conduct which has led to his co 
{ion on a criminal charge, or 


(ii) where the disciplinary au 
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y is Satisfied for reasons to be recorded 
it in writing that it is not reasonably 
acticable to hold an inquiry in the 

anner provided in these rules, or - 


, (ili) where the President is satisfied 
at in the interest of the security of the 
ate, it is not expedient to hold any in- 
iry in the manner provided in these 
les, 

the disciplinary authority may con- 
er the circumstances of the case and 
ake such orders thereon as it deems 


Provided that the Commission shall 

consulted, where such consultation 
necessary, before any orders are made 
any case under this rule.”’ 


The word ‘“‘Commission is defined 
y clause (d) of Rule 2 as meaning “‘the 
nion public Service Commission.” 


The Decision 
ase. 

4, It was not disputed at the hear- 
1g of these two appeals that they fall to 
e decided in the light of what was held 
.Union of India v. Tulsiram Patel and 
ther connected matters, (1985) 3 SCC 
98. By the decision in Tulsiram Patel’s 
ise a large number of writ petition 
ther filed in this Court or in various 
igh Courts and transferred to this 
‘ourt and several Appeals by Special 
eave, all involving the interpretation 
f Arts. 309, 310 and 311 of the Constit- 
tion and in particular of the second pro- 
iso of Art. 311 (2), were disposed of by 
five-Judge Constitution Bench of this 
ourt, with one learned Judge dissenting 


in Tulsiram Patel’s 
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except as regards the enterpretation to 
be placed upon clause (c) of the second 
proviso to Art. 311 (2). 

>. Alarge number of points fell 
for decision in Tulsiram Patel’s case. 
It will, therefore be convenient first to 
summarize topic-wise the conclusion 
reached by the majority in that case and 
than to emphasize the important rights 
conferred by the majority judgement up- 
on persons who are members ofa civil 
service of the Union of India or an All- 
India Service or a civil service of a State 
or hold a civil post under the Union of 
India ora State in other words, upon 
civil servants and thereafter to deal with 
the facts of the present Appeals and 
the contention raised at the hearing 
thereof. 

6. The conclusions reached by the 
majority in Tulsiram Patel’s case were: 

I. The Pleasure Doctrine in the Uni- 
ted Kingdom. 

(1) The pleasure doctrine relates to 
the tenure of a government servant, that 
is, his right to continue to hold of- 
fice. Under it all public officers and 
servants of the Crown in the United 
Kingdom hold their appointments at the 
pleasure of the Crown and their services 
can be terminated at will without assig- 
ning any cause. 

(2) The pleasure is not based upon 
any special prerogative of the Crown 
but is based on public policy and is in 
public interest and for public good. The 
basis of the pleasure doctrine is that the 
public is vitally interested in the effici- 
ency and integrity of civil services and, 
therefore, public policy — requires 
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public interest neecs and public good 
demands that civil servants who are ine- 
fficient, dishonest or corrupt or have be- 
come a security risk should not continue 
in service, 

(3) Inthe United Kingdom, Parlia- 
ment is sovereign and can make any law 
whatever and the courts have no power 
to declare it void. In the United King- 
dom, therefore, the pleasure doctrine is 
subject to what may be expressly provi- 
ded otherwise by legislation. 


Il. The Pleasure Doctrine in India. 


(4) In India the pleasure doctrine 
has received constitutional sanction by 
being enacted in Article 310 (1) of the 
Constitution of India. Under Art. 310 
(1), except as expressly provided in the 
Constitution every person who is a mem- 
ber of a defence service or a Civil service 
of the Union of India or of an all-India 
service or holds any post connected with 
defence or any civil post under the Uni- 
on of India holds office during the plea- 
sure of the President and every person 
who is a member of a civil service of a 
State or holds any civil post under a State 
holds office during the pleasure of the 
Governor of the State. 


(S) Thus, unlike in the United 
Kingdom, in India the pleasure doctrine 
is not subject to any law made by Parlia- 
ment ora State Legislature but is sub- 
ject to only what is expressly provided 
in the Constitution. In India, therefore, 
the exceptions to the pleasure doctrine 
can only be those which are expressly 
provided in the Constitution. 

(6) There are several exceptions 
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to the pleasure doctrine expressly pr 
ded in the Constitution. 


(7) Article 311, being an exp 
provision of the Constitution, is an e 
ption to the pleasure doctrine contai 
in Art. 310 (1) of the Constitution, 
(1) and (2) of Article 311 restrict 
operation of the pleasure doctrine so 
as civil servants are concerned by c 
ferring upon civil servants the safegua 
provided in those clauses. 


(8) Under clause (1) of Article 
no civil servant can be dismissed or 
moved from service by an authority s1 
ordinate to that by which he was appo 
ted. 

(9) Under clause (2) of Article : 
no civil servant can be dismissed 
removed from service of reduced in ré 
except after an inquiry in which he 
been informed of the charges against | 
and givena reasonable opportunity 
being heard in respect of such char; 
By reason of the amendment made 
the Constitution. (Forty-second Ame 
ment) Act, 1976, in clause (2) of / 
311 it is now not necessary to give tc 
civil servant an apportunity of makin 
representation with respect to 
penalty proposed to be imposed uJ 
him. 

(10) An order of compulsory ret 
ment from service imposed upona c 
servant by way of penalty amounts 
‘‘removal”’ from service and attracts 
provisions of Article 311. 


(11) Restrictions on the operat 


of the pleasure doctrine contai 
in legislation made by Par 
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t in the United Kingdom and in 
es (1) and (2) of Article 311 in 
are also based on public policy 
are in public interest and for pub- 
ood inasmuch as they give to civil 
nts a feeling of security of tenure. 
(12) The safeguard provided to 
servants by clause (2) of Article 
is taken away when any of the three 
ses of the second proviso (originally 
only proviso) to Article 311 (2) be- 
es applicable. 

(13) It is incorrect’ to say that 
pleasure doctrine is a prerogative 
he British Crown which has been 
rited by India and transposed into 
Constitution, adopted to suit the 
titutional set up of the Republic of 
ja. Authorative judicial dicta both 
ngland and in India, for, instance, 
nton v. Smith, 1895 Ac 229 Dunn v. 
- Queen, (1896) 1 QB 116, 119-120; 
_ (1895-96) 73 LT 695 and sub nom- 
Dunn v. Regem in (1895-1899) All 
Rep 907, State of Uttar Pradesh v. 
u Ram Upadhya, (1921) 2 SCR 679, 
.Moti Ram Deka v. General Mana- 
N. E. F. Railways, Maligaon Pandu 
54) 5 SCR 683, 734-5 and Roshan 
Tandon v. Union of India, (1968) 


CR 185, 195: (AIR 1967 SC 1889, 
e laid down that the pleasure 


trine and the protection afforded 
civil servants by legislation in the 
ted Kingdom and by Cls (1) and 
of Article 311 in India are based on 
lic policy and are in public interest 
for public good. Similarly, the with- 
wal of the safeguard contained in 
ise (2) of Article 311 by the second 
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proviso to the clause is also based on 
public policy and isin public interest 
and for public good. 

(14) Neither Article 309 nor Art. 
310 nor Article 311 sets out the grounds 
for dismissal removal or _ reduction 
in rank or for imposition of any other 
penalty upon a civil servant, These 
Articles also do not specify what the 
other penalties are. These matters are 
left to be dealt with by rules made under 
the proviso to Article 309 or by Acts 
referable to that Article or rules made 
under such Acts. 


(15) The preasure of the President 
or the Governor is not to be exercised 
by him personally. It is to be exercised 
by the appropriate authority specified 
in rules made under the proviso to Arti- 
cle 309 or by Acts referable to that Arti- 
cle or rules made under such Acts. 


Where, however, the President or the. 


Governor, as the case may be, exercises 
his pleasure under Article 310 (1), it is 
not required that such act of exercise of 
the pleasure under Article 310 (1) must 
be an act of the President or the Gover- 
nor himself but it must be an act of the 
President or the Governor in the Cons- 
titutional sense, that is, with the aid and 
on the advice of the Council of Minis- 
ters. 


Ill. The Inquiry under Article 
311 (2). 
(16) Clause (2) of Article 311 gives 


a constitutional mandate to the princi- 
ples of natural justice and the audi alte- 
ram partem rule by providing that a 
civil servant shall not be dismissed or 


i 
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removed from service or reduced in rank 
until after an inquiry in which he has 
been informed of the charges against 
him and has been given a reasonable 
opportunity of being heard in respect 
of those charges. 


(17) The nature of this inquiry has 
been elaborately set out by this Court 
in Khem Chand v. Union of India, 1958 
SCR 1080, 1095-97 and even after the 
Constitution (Forty-second Amendment) 
Act, 1976, the inquiry required by clause 
(2) of Article 311 would be the same 
except that it would not be necessary to 
give toa civil servant an opportunity to 
make a representation with respect to 
the penalty proposed to be imposed upon 
him. 

(18) As held in Suresh Koshy 
George v. University of Kerala. (1969) 
1 SCR 317, 326-7 and Associated Cement 
Companies Ltd. v. T.C. Srivastava, (1984) 
3 SCR 361, 369, apart from Article 311 
prior to its amendment by the Constitu- 
tion (Fortysecond Amendment) Act, 
1976, it is not necessary either under the 
ordinary law of the land or under indust- 
rial law to give a second opportunity to 
show cause against the penalty proposed 
to be imposed upon an employee. 


(19) If an inquiry held against a 
civil servant under Art. 311 (2) is un- 
fair or biased or has been conducted in 
such a manner as not to give hima fair 
Or reasonal opportunity to defend him- 
self; the principles of natural Justice 
would be violated; but in such a case 


the order of dismissal, removal or 
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reduction in rank would be bad a 
travening the express provisions 
311 (2) and there is no scope for 
recourse to Art. 14 forthe purp 
invalidating it. 


IV. The Second Proviso to 
Eye PAP 


(20) The language of the s 
proviso to Art. 311 (2) is plain an 
ambiguous. The key words in the s 
proviso are ‘“‘this clause shall nota 
There is no ambiguity in these v 
Where, therefore, a situation envi 
in any of the three clauses of the s 
proviso arises, the safeguard pro 
toa civil servant by Cl): (2) Art . 
taken away. 


(21) The second proviso to 
311 (2) becomes applicable in the 
cases mentioned in Cls. (a) to ©) 0) 
proviso, namely. 


(a) where a person is dismiss 
removed or reduced in rank 0} 
ground of conduct which has led 
conviction on a criminal charge: 


(b) where the authority empo' 
to dismiss or remove a person or 
duce him in rank is satisfied th; 
some reason, to be recorded by tha 
thority in writing it is not reaso 
practicable to hold such inquiry; an 


(c) where the President or the 
ernor as the case may be, is satisfies 
in the interest of the security o 
State it is not expedient to 
suh inquiry. 
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(22) The governing words of the 
econd proviso to Cl. (2) of Art. 311 
amely, ‘“‘this clause shalJl not apply’, 
e mandatory and not directory and 
re in the nature of a constitutional probi- 
itory injunction restraining the discip- 
nary authority from holding an inqu- 
y under Art. 311 (2) or from giving 
ny kind of opportunity to the conce- 
ed civil servant in a case where one 
f the three clauses of the second pro- 
iso becomes applicable. There is thus 
o sco pe for introducing into the second 
roviso some kind of inquiry or opp- 
rtunity to show cause by a process 
f inference or implication. The maxim 
expression  ffacitcessare  tacitum”’ 
‘when there is express mention of 
ertain things, then anything not men- 
ioned is excluded’’) applies to the case. 
This well known maxim is a_ principle 
»f logic and common sense and © not 
nerely atechnical rule of construction 
is pointed out in B. Shankara Rao Bad- 
imi v. State of Mysore, (1969) 3 SCR 
ey 12. 


(23) The second proviso to Art. 
311 (2) has been in the Constitution of 
ndia since the time the Constitution 
vas originally enacted. It was not 
indly or slavishly copied from S. 240 
3) of the Government of India Act, 
935. There wasa considerable debate 
in this proviso in the Constituent As- 
embly as shown by Official Report of 
he Constituent Assembly Debates vol. 
X, pages 1099 to 1116. The majority 
yf the member of the Constituent As- 
embly had fought for freedom and 


_hold the inquiry under Act. 
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had suffered imprisonment in the cause 
of liberty and were, therefore, not 
likely to introduce into our Constitution 
any provision from the earlier Govern- 
ment of India Acts which had been 
enacted purely for the benefit of a foer- 
ign imperialistic power. They retained 
the second proviso as a matter of pub- 
lic policy and as being in the public 


interest and for public good. They 
futher inserted Cl. (c) in the sec- 
ond proviso dispensing with the in- 


quiry under Art. 311(2) ina case 
where the President or the Governor 
as the case may be, is satisfied that in 
the interest of the security of the State 
it is not expedient to hold such inquiry 
as also added a new clause, namely, Cl. 
(3),in Art 311 giving finality authori- 
ty that it is not reasonably practicable to 
311(2),S. 
240 of the Government of India Act, 
1935, did not contain any provision sim- 
ilar to Cl. (c) of the second proviso to 
Art 311(2) or Cl. (3) of Art. 311. 


V. Article 14 and the Second Pro- 
viso. | 


(4) The principles of natural justice 
are not the creation of Article 14 of the 
Constitution. Art. 14 is not the beget- 
ter of the principles of natural justice. but 
is their constitutional guradian.. 


(25) The principles of natural justi- 
ce consist primarily of two main rules, 
namely, “nemo judex in causa sua’”’ (“‘no 
man shall be a judge in his own case’’) 
and “audialteram partem’’ (“hear the 
other side”). | The corollary deduced 
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from the above two rules and _ particula- 
rly the audit alteram partem rule was 
“qui aliquid statuerit parte inaudita. 
altera, aequum licet dixerit haud aequus 
fuerit’’ (“he who shall decide anything 
without the other side having been heard 
although he may have said what is right 
will not have done what is right” or as 
is now expressed “‘justice’’ should not 
only be done but should manifestly be 
‘seen to be done”). These twe rules and 
their corollary are neither new nor were 
they the discovery of English Judges but 
were recognived in many civilizations 
and over many centuries. 


(26) Article 14 applies not only 


to discriminatory class legislation but 
also to arbitrary or discriminatory 
State action. Violation of a rule of 
natural justice results in arbitrariness 
which is the same as discrimination, and 
where discrimination is the result of a 
State action, it is a violation of Art. 
14. Therefore, a violation of a princi- 
ple of natural Justice by a State action is 
a violation of Art. 14. 

(27) The principles of natural 
justice apply both to quasi-judicial as 
well as administrative inquiries entailing 
civil consequences. 

(28) It is well established both in 
England and in India that the principles 
of natural justice yield to and change 
with the exigencies of different situation 
ann do not apply in the same manner to 
situations which are not alike. 
are neither cast in a rigid mould nor can 
they by put in a legal strait jacket. 
They are not immutable but flexible 
and can be adopted, modified or 


They | 
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excluded by statuter and statut 


rules as also by the constitut 
of the tribunal which has to dec 
a particular matter and the ruled 


which such tribunal is governed. In: 
nces of cases in which it __ has been 
held are Norwest Holst Ltd. Vv. Sec 
tary of State for Trade, (1978) 1 Ch 2 
22; Suresh koshy George 
University of Kerala, (1969) 1 SCR 3 
322, A. K. Kraipak v. Union of Inc 
(1970) 1 SCR 457, 469, union of In 
v. Col. J. N. Sinha, (1971) 1 SCR 7 
(794-95), Swadeshi Cotton Mills 
Union of India, (1981) 2 SCR 533, 59 
J. Mohapatra and Co. v. State 
Orissa, (1985) 1 SCR 322, 334-5 a 
Maneka Gandhi v. Union of Inc 


~ (1978) 2 SCR 621 681. 


(29) If legislation and the nece 
ities of a situation can exclude the pr 
ciples of natural justice including 1 
audi alteram rule, a fortiori so cal 
provision of the Constitution such as 1 
second proviso to Art. 311 (2). 

(30) The audialteram partem rm 
having been excluded bya consti 
tional provision, namely, the seco: 
proviso to Art. 311. (2) there is ; 
scope for reintroducing it by side-do 
to provide once again the same inqui 
which the constitutional provision h 
expressly prohibited. 

(31) A right of marking a repres 
ntation after an action is taken agair 
a person has been held by this Court 
Maneka Gandhi’s case and in Liberty C 
Mills v. Union of India, (1984) 3 SC 
465 to bea sufficient compliance wi 
the requirements of natural justice. | 
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ase ofa civil servant to whom the 
isions of the second proviso to Art. 
(2) have been applied, he has the 
of a departmental appeal in which 
n show that the charges made agai- 
im are not true and an appeal is a 
rand more effective remedy than a 
t of making a representation. 
(32) The majority veiw in A. K. 
alan v. State of Madras, 1950 SCR 
namely, that particular Articles gov- 
ng certain Fundamental Rights ope- 
exclusively withouthaving any inter- 
tion with any other Article in the 
pter on Fundamental Rights was dis- 
roved and held to be not correct in 
stom Cawasji Cooper v. Union of 
la, (1970) 3 SCR 530. The position 
tthe majority view in Gopalan’s case 
. overruled in R.C. Cooper’s case was 
erated in Sambhu Nath Sarkar v. 
e of West Bengal, (1974) 1 SCR 1. 
dhan saha v. State of West Bengal, 
IS) 1 SCR 778, Khudiram Das v. State 
Nest Bongol, (1975) 2 SCR 832 and 
neka Gandhi’s case. Thus, the majo- 
view in Gopalan’s case was buried in 
'. Cooper’s case; its burial service was 
d in Sambhu Nath Sarkar v. State of 
st Bengal, Haradhan Saha v. State of 
st Bengal and Khudiram Das v. State 
West Bengal and its funeral oration 
} delivered in Maneka Gandhi’s case ; 
| it is to be hoped that the ghost of 
t majority view does not at some 
ire time rise from its grave and stand, 
nking its chains, seeking to block the 
ward march of our country to pro- 
$s, prosperity and the establishment 
1 Welfare State. 
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(33) The decisions in R-C. Cooper’s 
case and the other cases which followed 
it do not, however, apply where a Funda- 
mental Right, including the audi alte- 
ram partem rule comprehended within 
the guarantee of Art. 14, is excluded by 
the Constitution it self. Instances of such 
express exclusionary provisions contained 
in the Constitution are Art. 31A (1), 
Art. 31B, Art. 31C, Art 22 (5), and the 
second proviso to Art. 311 (2) as regards 
the audi alteram partem rule, namely, 
affording an apportunity of a hearing to 
a civil servant before imposing the pen- 
alty of dismissal, removal or reduction 
in rank upon him. 

(34) The principles of natural jus- 
tice must be confined within their proper 
limits and not allowed to run wild. The 
concept of natural justice is a magnific- 
ent thoroughbred on which this nation 
gallops forwards towards its proclaimed 
and destined goal of “Justice, social, 
economic and political’. This thorou- 
ghbred must not be allowed to turn into 
a wild and unruly horse, careering off 
where it lists, unsaddling its rider and 
bursting into fields where the sign” no 
pasaran”’ is put up. 

VI. Service Rules and Acts 


(35) Art, 309 is expressly made 
subject to the provisions of the Consti- 
tution. Rules made under the proviso 
to Art. 309, Acts referable to that Arti- 
cle, and rules made under such Acts are, 
therefore, subject both to Art. 310 (1) 
as also to Art. 311. If any such rule or 
Act impinges upon or restricts the ope- 
ration of the pleasure doctrine embodied 
in Art. 310 (1) execept as expressly pro- 


pa 
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vided in the Contitutions or restricts or 
takes away the safeguards provided to 
civil servants by Cls. (1) and (2) of Art. 
311, it would be void and unconstitutio- 
nal as contravening the provisions of 
Art. 310(1) or Cl.(1) or Cl.(2) of Art. 311 
as the case may be Any such Act or rule 
which provides for dismissal, removal or 
reduction in rank of a civil servant with- 
out holding an inquiry as contemplated 
by Cl. (2) of Art. 311 except in the three 
cases specified in the second proviso to 
that clause would, therefore, be uncons- 
titutional and void as contravening Art. 
314 (2). 

(36) Inthe same way, for an Act 
or arule to provide that in a case where 
the second proviso to Art 311 (2) appl- 
ies, any of the safeguards excluded by 
that proviso will be available to a civil 
servant would be void and unconstituti- 
onal as impinging upon the pleasure of 
the President or the Governor, as the 
case may be. 

(37) A well-settled rule of constru- 
ction of statutes is that where two inter- 
pretations are possible, one of which 
would preserve and save the consituti- 
onality of the particular statutory provi- 
sion while the other would render it un- 
constitutional and void, the one which 
saves and preserves its constitutionality 
should be adopted and the other rejec- 
ted. 

(38) Where an Act ora rule pro- 
vides that in a case in which the second 
proviso to Art. 311] (2) applies any of 
the safeguards excluded by that proviso 
will be available to a civil servant the 
constitutionality of such provision would 
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be preserved by interpreting it as b 
directory and not mandatory. The 
ach of such directory provision we 
not, however, furnish any cause of ac 
or ground of challenge to a civil ser' 
because at the threshold such caus 
action or ground of challenge woul 
barred by the second proviso to | 
311 (2). 


(39) Service rules may _ reproc 
the provisons of the second provis 
Art. 311 (2) and authorize hte 
ciplinary authority to dispense 
the inquiry as contemplated by 
(2) of. Alt. > 3114 1. tie cihtee a 
mentioned in the second pra 
to that clause or any one or more 
them. Such a provision, haweve! 
not valid and constitutional without r 
rence to the second proviso to Art. 
(2) and cannot be read aprat fror 
Thus, while the source of authority 
a particular officer to act as a discip] 
ry authority and dispense with th 
quiry is derived from the service rm 
the source of his power to dispense ' 
the inquiry is derived from the sec 
proviso to Art. 311 (2) and not from 
service rule. 


(40) The omission to mention i 
order of dismissal, removal or reduc 
in rank the relevant clause of the sec 
proviso or the relevant service rule 
not have the effect of invalidating 
order imposing such penalty, and 
order must be read as having been n 
under the applicable clause of the sec 
proviso to Art. 311 (2) read with 
relevant service rule. | US 
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(41) Rule 37 of the Central Indus- 
1 Security Force Rules, 1969, is clum- 
worded and makes little sense. To 
vide thata member of the Central 
ustrial Security Force who has been 


riminal charge “shall be dismissed 


vide that ‘only a notice shall be given 
he party charged proposing the penal- 
f dismissal for his having been con- 
ted to rigorous imprisonment and 
ting him to explain as to why the pro- 
sed penalty of dismissal should not be 


uld be to render them unconstitutio- 
| and void. These provisions must, 
‘refore, be read as directory in order 
preserve their constitutionality. 


(42) Rule 19 of the Central Civil 


rvices (Classification, Control and Ap- 
al) Rules, 1965, is identical with R. 14 
the Railway Servants (Discipline and 
ypeal) Rules, 1968, and the interpreta- 


in of the said Rule 19 would be the 


me as that of the said Rule i4. 

VII. challalppan’s case. | 
~ (43) The three-Judge Bench of this 
yurt in Divisional Personnel Officer, 
uthern Railway v. T. R. Challappan, 
976) 1 SCR 783: (AIR 1975 SC 2216) 
is in error in interpreting Rule 14 of 
e Railway Servants (Discipline and 
ppeal) Rules, 1968, by itself and not 
conjunction with the second proviso 
Art. 311 (2). 


(44) The Court in Challappan’s 
se also erred in holding that the addi- 


victed to rigorous imprisonment on 


m service’? and atthe same time to 


posed” is a contradiction in terms. 
read these provisions as mandatory 
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tion of the words “the disciplinary autho- 
rity may consider the circumstances of 
the case and make such order thereon 
as it deems fit’ in the said Rule 14 war- 
ranted an interpretation of the said Rule 
different from that to be placed upon the . 
second proviso to Art. 311 (2). 


(45) The Court in Challappan’s 
case also erred in the interpretation pla- 
ced by it upon the word ‘‘consider”’ 
occurring in the above phrase in said 
Rule 14. The view taken by the Court 
in that case that a consideration of the 
circumstances of the case cannot be: 
unilateral but must be after hearing the 
delinquent. civil servant would render 
this part of the said Rule 14 unconstit- 
utional as restricting the full exclusion- 
ary operation of the second proviso to 
Art. 311 (2). 


(46) The word “consider’’ in its 
ordinary and natural sense is hot capa- 
ble of the meaning assigned to it in 
Challappan’s case. 


(47) The consideration of the circu- 
mstances under the said Rule 14 must, 
therefore, be ex parte and without affor- 
ding to the concerned civil servant an 
opportunity of being heard. ney 


(48) The decision in Challappan’s 
case never held the field for the judge- 
ment in that case was delivered on Sep- 
tember 15, 1975, it was reported in (1976) 
1 SCR 783: (AIR 1975 SC 2216) and bar- 
dly was that case reported, than in the 
next group of appeals in which the same 
question was raised the matter was refe- 
rred to a larger Bench by an order niade 
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on November 18, 1976, in view of the 
earlier decision of another three-Judge 
Bench in M. Gopala Krishna Naidu v. 
State of Madhya Pradesh, (1968) 1 
SCR 355: (AIR 1968 SC 240). The 
correctness of Challappan’s case was, 
therefore, doubted from the very begi- 
nning. 

VII. 

(49) Executive Instructions stand 
on a lower footing than a statutory rule. 
Executive instructions which provide 
that in a case where the second pro- 
viso to Art 311 (2) applies, any safe- 
guard excluded by that proviso 
would be available to a civil servant 
would only be directory and not man- 
datory. 


IX: The Scope of the Second pro- 
viso. 

(50) The three clauses of the second 
proviso to Art. 311 are not intended to 
be applied in normal and ordinary situa- 
tions. The second proviso is an excep- 
tion the normal rule and before any 
of the three clauses of that proviso is 
applied to the case ofa civil servant, 
the conditions laid down in that clause 
must be satisfied. 

(51) Where a situation envisaged 
in one of the clauses of the second pro- 
viso to Art. 311 (2) exists, it is manda- 
tory that the punishment of dismissal 
removal or reduction in rank should be 
imposed upon a civil servant. The dis- 
Ciplinary authority will first have to 
decide what punishment is warranted 
by the facts and Circumstances of the 
Case. Such consideration would, how- 


Executive Instructions. 
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ever, be ex parte and without hear 
the concerned civil servant. If the di 
plinary authority comes to the conc 
sion that the punishment which is cal 
for is that of dismissal, removal or red 
tion in rank, it must dispence with 
inquiry and then dcecide for itse]f wh 
of the aforesaid three penalties should 
imposed. 

X. Clause (a) of the Second p 
VISO. 

(52) Inacase where Cl. (a) of 1 
second proviso to Art. 311 (2) appl 
the disciplinary authority is to te 
the conviction of the concerned c 
servant as sufficient proof of miscc 
duct on his part. It has thereaf 
to decide whether the conduct whi 
had led to the civil servant’s convicti 
on a criminal charge was such as 
warrant the imposition of a penalty ar 
if so, what that penalty should | 
For this purpose it must peruse t 
judgement of the criminal Court a1 
take into consideration all the fa 
and circumstances of the case and t. 
various factors set out in challappat 
case, such as, the entire conduct of t 
civil servant, the gravity of the offen 
committed by him, the impact which | 
misconduct is likely to have on the a 
ministration, whether the offence f 
which he was convicted was of a techr 
cal or trivial nature, and the extenuati 
circumstances, if any, present in t 
case. This however, has to be done | 
the disciplinary authority ex-parte a 
without hearing the concerned civil s 
vant, 


(53) The penalty imposed up 
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civil servant should not be arbitrary 
rossly excessive or out of all pro- 
ion to the offence committed or 
not warranted by the facts and 
umstances of the case. | 

(54) Where a civil servant goes 
he office of his superior officer whom 
elieves to be responsible for stopp- 
his increment and hits him on the 
d with an iron rod, so that the supe- 
officer falls down with a bleeding 
d, and the delinquent civil servant is 
d and convicted under S. 332. of 
Indian Penal Code but the Magis- 
e, instead of sentencing him 
imprisonment, applies to him 
provisions of S.4 of the Proba- 
1 of Offenders Act, 1958, and after 
h conviction the disciplinary autho- 
, taking the above facts into 
sideration, by way of punishment 
apulsorily retires the delinquent 
lservant under Cl. (i) of S. 19 of 
Central Civil Services (Classification 
ntrol and Appeal) Rules 1965, it can- 
be said that the punishment inflicted 
yn the civil servant was excessive or 
itrary. 


XI. Clause (d) of the Second Pro- 


). 
(55) There are two conditions 
cedent which must be satisfied before 
(b) of the second proviso to Art. 
(2) can be applied. These conditi- 
are : 

(i) there must exist a situation 
ch makes the holding of an inquiry 
templated by Art. 311 (2) not re- 
nably practicable, and 
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(ii) the disciplinary —_ authority 
should record in writing its reason for 
its satisfaction that it is not reasonably 
practicable to hold such inquiry. 

(56) Whether it was practicable 
to hold the inquiry or not must be jud- 
ged in the context of whether it was 
reasonably practicable to do so. 


(57) Itis not a total or absolute 
impracticability which is required by 
Cl. (b) of the second proviso. What 
is requisite is that the holding of the 
inquiry is not practicable in the opinion 
of a reasonable man taking a reasonable 
view Of the prevailing situation. 


(58) The reasonable practicabi- 
lity of holding an inquiry is a matter 
of assessment to be made by the dis- 
ciplinary authority and must be judged 
in the light of the circumstances then 
prevailing. The disciplinary authority 
is generally on the spot and knows what 
is happening. It is because the disci- 
plinary authority is the best judge of 
the prevailing situation that Cl. (3) 
of Art. 311 makes the decision of the 
disciplinary authority on this question 
final. 


(59) Itis not possible to enume- 
rate the cases in which it would not 
be reasonably practicable to hold the 
inquiry. Illustrative cases would be......... 

(a) Where a civil servant, parti- 
cularly through or together with his 
associates, so terrorizes, threatens 
or intimidates witnesses who are going 
to give evidence against him with fear 
of reprisal as to prevent them from 
doing so, or 
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(b) where the civil servant by him- 
self or together with or through oth- 
reatens, intimidates and terrorizes the 
officer who is the disciplinary authority 
or members of his family so that he is 
afraid to hold the inquiry or direct it to 
be held, or 


(c) where an atmosphere of violen- 
ce or of general indiscipline and insubor- 
dination prevails, it being immaterial 
whether the concerned civil servant is or 
is not a party to bringing about sucha 
situation. In all these cases, it must be 
remembered that numbers coerce and 
terrify while an individual may not. 

(60) The disciplinary authority is 
not expected to dispense with a discipli- 
nary inquiry lightly or arbitrarily or out 
of ulterior motives or merely in order to 
avoid the holding of an inquiry or beca- 
use the Department’s case against the 
civil servant is weak and must fail. 


(61) The word “inquiry” in Cl. (b) 
of the second proviso includes a part of 
an inquiry. It is, therefore, not necess- 
ary that the situation which makes the 
holding of an inquiry not reasonably 
practicable should exist before the inqui- 
ry is instituted against the civil servant. 
Such a situation can also come into exi- 
stence subsequently during the course of 
the inquiry, for instance, after the servi- 
ce of a charge-sheet upon the civil ser- 
vant or after he has filed his written 
Statement thereto or even after evidence 
has been led in part. 


(62) It will also not be reasonably 
practicable to afford to the civil servant 
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an opportunity of a hearing or furt 
hearing, as the case may be, when at 
commencement of the inquiry or pe 
ing it, the civil servant absconds « 
cannot be served or will not partici 
in the inquiry. In such cases, the mal 
must proceed ex parte and on the mz 
rials before the disiplinary authority. 


(63) The recording of the reason 
dispensing with the inquiry is a co! 
tion precedent to the application of 
(b) of the second proviso. This isac 
stitutional obligation and if such rea 
is not recorded in writin: the order « 
pensing with the inquiry and the or 
of penalty following thereupon wo 
both be void and unconstitutional. It 
however, not necessary that the rea: 
should find a place in the final order 
it would be advisable to record it in 
final order in order to avoid an alle 
tion that the reason was not recor 
in writing before passing the final or 
but was subsequently fabricated. 


(64) The reason for dispens 
with the inquiry need not contain de 
led particulars but it cannot be vague 
just a repetition of the language of 
(b) of the second proviso. 


(65) It is also not necessary to 
mmunicate the reason for dispens 
with the inquiry to the concerned c 
servant but it would be better to do 
in order to eliminate the possibility 
an allegation being made that the rea: 
was subsequently fabricated. 


(66) The obligation to record 
reason in writing is provided in Cl. 
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he second proviso so that the sup- 
rs of the disciplinary authority may 
able to judge whether such authority 
exersised its power under Cl. (b) 
perly or not with a view to judge the 
ormance and capacity of that officer 
the phrposes of promotion etc. 

(67) Itis, however, better for the 
iplinary authority to communicate to 
concerned civil servant its reason 
dispensing with the inquiry because 
h communication would eliminate 
possibility of an allegation being 
e that the reason had been subse- 
ntly fabricated. It would also 
ble the civil servant to approach the 
h Court under Art. 226 or, in a fit 
, the Supreme Court under Art. 32 


(68) The submission that whereas 
nquent government servant so terro- 
§ the disciplinary authority — that 
ther that officer nor any other officer 
jioned at that place is willing to hold 
inquiry, some senior officer can be 
t from outside to hold the inquiry 
not be accepted. This submission 
If shows that in such a case the 
ding of an inquiry is not reasona- 
practicable. It would be illogical 
101d that administrative work carried 
by senior officers should be paralys- 
just because a delinquent civil servant 
ier by himself or alone with or thro- 
1 others makes the holding of an 
uiry by the designated disciplinary 
hority or inquiry officer not reasona- 
practicable. 

(69) In a case falling under Cl. 
of the second proviso it is not nece- 
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ssary that the civil servant should be 
placed under supension untill such time 
as the situation improves and it becon - 


-e8 possible to hold the inquiry because in 


such cases neither public interest nor 
public good requires that salary or sub- 


sistence allowance should be continued 
to be paid out of the public exchequer 


to the concerned civil servant. It 
would also be difficult to foresee how 
long the situation would last and when 
normalcy would return or be restored. In 
certain cases, the exigencies of a situati- 
on would require that prompt action sho- 
uld be taken and suspending a civil ser- 


vant would not serve the purpose and 


sometimes not taking pronipt action 
might result in the trouble spreading and 


the situation worsening and at times be- © 


coming uncontrollable. Not taking pro- 
mpt action may also be construed by 


the trouble-makers as a sign of weakness 
on the part of the authorities and thus 
encourage them to step up their activi- 
ties or agitation. Where Such prompt 
action is taken in order to prevent this 


happening, there is an element of deter- 
rence in it but this is an unavoidable and 


necessary concomitance of such an act- 
ion resulting from a situation which is 


not of the creation of the authorities. 
(70) The contention that where an 


inquiry into the charges against a civil 
servant is not reasonably practicabel, 
none the less before dispensing with the 
inquiry there should be a preliminary 
inquiry into the question whether the 
disciplinary inquiry should be dispensed 
with or not is illogical and is a contradi- 
ction in terms. Ifan inquiry into the 
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charges against a civil servant is not 
reasonably practicable, it stands to reason 
that an inquiry into the question whether 
the disciplinary inquiry should be dispen- 
sed with or not is equally not reasonably 
practicable. 


(71) Where a large group of 
members of the Central Industrial Secu- 
rity Force Unit posted at the plant of 
the Bokaro Steel Ltd., indulged in acts 
of insubordination, indiscipline, dereli- 
ction of duty, abstention from physical 
training and parade, taking out process- 
ions, shouting inflammatory slogans, 
participating in the ‘gherao’ of supervis- 
ory Officers, going on hunger strike and 
‘dharna’ near the Quarter Guard and 
Administrative Building of the Unit, 
indulging in threats of violence, bodily 
harm and other act of intimidation to 
supervisory officers and loyal members 
of the said Unit, and thus created a situ- 
ation whereby the normal functioning 
of the said Unit of the Central Indust- 
rial Security Force was made difficult and 
impossible, the disciplinary authority 
was justified in applying clause (d) of 
the second proviso to those who were 
considered responsible for such acts. Cl. 
(b) of the second proviso to Art. 311 (2) 
was also properly applied in the cases of 
those members of the Central Industrial 
Security Force who were considered res- 
ponsible for creating a similar situation 
at Hoshangabad. 


(72) In cases such as the above, 
it is not possible to state in the order of 
dismissal the particular acts done by 
each of members of the concerned group 
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as such cases are very much like a 
under S. 140 of the Indian P 
Code. 

(73) In situation Such as the 
where a large group acting collecti 
with the common object of coer 
those in charge of the administra 
of the Central Industrial Security F 
and the Government to compel the 
grant recognition to their Associa 
and to concede their demands, it is. 
possible to particularize in the ord 
of dismissal the acts of each individ 
member who participated in the com: 
ssion of these acts. The participatior 
each individual might be of a greato: 
lesser degree but the acts of each ind 
dual contributed to the creation o 
situation in which the security fo 
itself became a security risk. 

(74) Railway service is a pul 
utility service within the meaning of 
(a) of S. 2 of the Industrial Dispi 
Act, 1947, and the proper running 
the railway service is vital of the cor 
try. 

(75) Where, therefore, the railv 
employees went on an illegal all-In 
strike without complying with the pre 
sions of S. 22 of the Industrial Dispu 
Act, 1947, and thereby committed 
offence punishable with imprisonm 
and fine under S. 26 (1), of the said . 
and the situation became such that 
railway services were paralysed, lo 
workers and superior officers assaul 
and intimidated, the country held 
ransom, and the economy of the cour 
and public interest and public good | 
judicially affected, prompt and imm<« 
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action was called for in order to 
g the situation to normal. In these 
umstances, it cannot be said that an 
iry was reasonably practicable- or 
Cl. (b) of the second proviso was 
properly applied. The fact that the 
way employees may have gone on 
ke with the object of forcing the 
vernment to meet their demands 1s 
relevant because their demands 
e for their private gain and in their 
ate interest and the railway emplo- 
Ss were not entitled in seeking to 
e their demands conceded to cause 
old hardship to the public and preju- 
ally affect public good and _ public 
rest and the good and interest of the 
ion. : 
(76) The quantum and extent of 
» penalty to be imposed in case such 
the above would depend upon the 
ity of the situation ata particular 
itre and the extent to which the acts 
dto be committed by particular civil 
vants, even though not serious in 
mselves, in conjunction with act com- 
tted by others contributed to bringing 
out the situation. The fact, therefore, 
it ata particular centre certain civil 
vants were dismissed from _ service 
ile at some other centres they were 
ly removed from service does not 
an that the penalties were arbitrarily 


posed. 
XII Clause (c) of the Second Proviso. 


(77) The expression ‘“‘security of 
» State” in Cl. (c) of the second pro- 
o to Art. 311 (2) dose not mean _ secu- 
y of the entire country or a whole 


D. P. Madon 
Judge 
Supreme Court of India 


State but includes security of a part ofa 
State. 

(71) Security of the State cannot 
be confined to an armed rebellion or 
revolt for there are various ways in 
which the security of the State can be 
affected such as by State secrets or infor- 
mation relating to defence production 


or similar matters being passed on to 


other countries, whether inimical or not 
to India, or by secret links with terro- 
rists. 

(79) The way in which the security 
of the State is affected may be either open 
or clandestine. 

(80) One of the obvious acts which 
would affect the security of the State 
would be disaffection in the armed forces 
or para-military forces or the police force. 
The importance of the proper discharge 
of the duties by members of these For- 
ces and the maintenance in discipline 
among them is emphasized of Art. 33 of 
the Constitution. 

(81) Disaffection in any armed 
force or para-military force or police 
force is likely to spread because dissatis- 
fied and disaffected members of such a 
Force spread dissatisfaction and disaffec- 
tion among other members of the Force 
and thus induce them not to discharge 
their duties properly and to commit acts 
of indiscipline, insubordination or dis- 
obedience to the orders of their superiors. 
Such a situation cannot be a matter affec- 
ting only law and order or public order 
but is a matter vitally affecting the secu- 
rity of the State. 

(82) The interest of the security 
of the State can be affected by actual 
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acts or even by the likelihood of such act 
taking place. | 

(83) In an Inquiry into acts affec- 
ting the interest of the Security of the 
State, several matters not fit or proper to 
be made public, including the source of 
information involving a civil servant in 
such acts, would be disclosed and thus 
in such cases an inquiry into acts preju- 
dical to the interest of the security of the 
State would as much prejudice the inte- 
rest of the security of the State as those 
acts themselves would. 


(84) The condition for the appli- 
cation of Cl. (c) of the second proviso to 
‘Art. 311(2) is the satisfaction of the 
President or the Governor, as the case 
‘may be, that it is not expedient in the in- 
terest of the security of the State to hold 
_a disciplinary inquiry. 

(85) Such satisfaction is not requi- 
red to be that of the President or the 
Governor personally but of the President 
or the Governor, as the case may be, ac- 
ting in the constitutional sense. 

| (86) ‘“Expedient’’ means ‘‘advanta- 
geous, fit, proper, suitable or politic’. 
Where, therefore, the President or the 
Governor, as the case may be, is satisfied 
that it will not be advantageous or fit or 
proper of suitable or politic in the inte- 
rest of the security of the State to hold 
an inquiry, he would be entitled to dis- 
pense with it under Cl. (c) of the second 
_ proviso. 

(87) Under Cl. (c) of the second 
proviso the satisfaction reached by the 
President or the Governor, as the case 
May be, must necessarily be a subjective 
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satisfaction because expediency inv 
matters of policy. 


(88) Satisfaction of the Pres 
or the Governor under Cl. (c) of 
second proviso may be arrived at 
result of secret information receive 
the Government about the brewing 
ger to the security of the State 
like matters. There are other fa 
which are also required to be con 
red, weighed and balanced in orde 
reach the requisite satisfaction whi 
holding an inquiry would be expec 
or not. If the requisite satisfaction 
been reached asa result of secret 
formation received by the Governn 
making known such _ information 
very Often result in disclosure of 
source of such information and | 
known the particular source from w 
the information was received woulc 
more be available to the Governn 
The reason for the satisfaction rea 
by the President or the Governor 
der Cl. (c) of the second proviso can 
therefore, be required to be reco: 
in the order of dismissal, removal o: 
duction in rank nor can it be made | 
lic. 

(89) The police are the guard 
of law and order. They stand guarc 
the border between the green valley 
law and order and the rough and | 
terrain of lawlessness and public d 
der, and if these guards turn law brea 
and create violent public disorder 
incite others to do the same one can « 
exclaim with Juvenal, ‘Quis custo 
Ipsos custodes ?”’ 
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“Who is to guard the quards thems- 
s?”’.(Satires, VI, 347). In such a situa- 
n prompt and urgent action becomes 
cessary and the holding of an inquiry 
o the conduct of each _ individual 
mber of the police force would not 
expedient in the interest of the sec- 
ity of the State. 


(90) When, therefore, a number of 
mbers of the Madhya Pradesh Distri- 
Police Force and the Madhya Pradesh 
ecial Armed Force, in order to obtain 
e release on bail of two of their collea- 
es who had been refused bail and rem- 
ded into judicial custody because of an 
ident which took place at the annual 
ela held at Gwalior in which one man 
s burnt alive, indulged in violent de- 
nstration and rioted at the Mela gro- 

id, attacked the police station at the 
ela ground, ransacked it and forced 
e wireless operator to close down 
e wireless set and the situation became 
dangerous that senior district and po- 
e officers had to approach the Judicial 
lagistrate at night to get the two arre- 
>d constables released on bail and, after 
scussion at a Cabinet meeting, a 
cision was taken and the advice of the 
ouncil of Ministers was tendered to the 
overnor of Madhya Pradesh who acce- 
edit and issued orders of dismissal 
* these persons by applying Cl. (c) 
‘the second proviso to them, it cannot 
. said that the provisions of the said Cl. 
) were not properly applied. 

(91) Similarly, when after these 


embers of the Madhya Pradesh District 
jlice Force and the Madhya Pradesh 


-of the second proviso 
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Special Armed Force were dismissed, 
some other members of these Force began 
carrying On an active propaganda agai- 
nst the Government, visting various 
Places in the State of Madhya Pradesh, 
holding secret meetings, distributing 
leaflets and inciting the constabulary 
in these places to rise against the adminis- 


tration as a body in protest against the 


action taken by the Government and, on 
such information being received they 
were also dismissed by applying clause 
(c) of the second proviso to them, it can- 
not be said that the said Cl. (c) was not 
properly applied. 

XIII. Remedies available to a Civil 

Servant. 

(92) Acivil servant who has been 
dismissed, removed or reduced in rank 
by applying to his case one of the clauses 
to Art. 31 £2) 
or an analogous service rule has two re- 
medies available to him. These remedies 
are : 

(i) the appropriate departmental 
remedy provided for in the relevant ser- 


‘vice rules, and 


(ii) if still dissatisfied, invoking 


‘the Court’s power of judicial review. 


XIV. Departmental Remedies. 
(93) Service rules generally provide 


for departmental remedies by way of 


an appeal, revision and review in the 
case of disciplinary action taken against 
a civil servant. 

(94) Sub-clause (ii) Cl. (c) of the 
first proviso to R. 25 (1) of the Railway 
Servants (Discipline and Appeal) Rules, 
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1968, inter alia provides that where an 
inquiry has not been held, the revising 
authority shall itself hold such inquiry 
or direct such inquiry to be held, subject 
to the provisions of R.4 of the said 
Rules which is analogous to the second 
proviso to Art. 322 (2). Thus,under the 
said Rules a railway servant hasa right 
to demand in revision an inquiry into 
the charges against him subject to a situa- 
tion envisaged in Rule 4 of the said 
Rules not prevailing at that time. 


(95) Although a provision similar 
to sub-clause (11) of Cl. (c) of the first 
proviso to R. 25 (1) of the Railway Ser- 
vants (Discipline and Appeal) Rules, 
1968 does not exist in the rules relating 
to appeals in the said Rules, having reg- 
ard to the factors set out in R. 22 (2) of 
the said Rules which are to be concidered 
by tbe appellate authority in deciding 
an appeal, a provision similar to the 
said sub-clause (ii) of Cl. (c) of the first 
proviso to R. 25 (1) should be read and 
imported into the provisions relating to 
appeals in the said Rules. 


(96) Where service rules do not 
contain a provision similar to sub-clause 
(ii) of Cl. (c) of the first proviso R. 25 
(1) of the Railway Servants (Discipline 
and Appeal) Rules, 1968 having regard 
to the factors to be taken account 
by the appellate authority in deciding 
an appeal, a provision similar to the 
said sub-clause (1i) of Cl. (c) of R. 25 (1) 
the Railway Servants (Discipline and 
Appeal) Rules, 1968, should be read and 
imported into the provisions relating to 
appeals and revision contained in such 
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service rules. This would, however, 
subject toa situation envisaged by 
second proviso to Art. 311 (2) 
existing at the time of the hearing of 
appeal or revision. 

(97) Even in acase where at 
time of the hearing of the appeal 
revision, aS the case may be, a sit 
tion envisaged by the second pro 
to Art. 311 (2) exists, as the civil 
vant, if dismissed or removed, is 
continuing in service and if redu 
in rank, is continuing in service Ww 
the reduced rank, the hearing of the: 
peal or revision, as the case may 
should be postponed for a reasona 
length of time to enable the situat: 
to return to normal. 


(98) An order imposing pen 
passed by the President or the Gover: 
as the case may be, cannot be challens 
in a departmental appeal or revision. 

(99) A civil servant who |] 
been dismissed or removed from s 
vice or reduced in rank by applying 
his case one of the clauses of the s 
ond proviso of Art. 311 (2) or of 
analogous service rule has, therefo 
the right in a departmental appeal 
revision toa full and complete inqu 
into the allegations made against h 
subject to a situation envisaged in — 
second proviso to Art. 31] (2) not « 
sting at the time of the hearing of 
appeal or revision application. Ey 
in case where such a situation exi: 
he has the right to have the hearing 
the appeal or revision application po 
poned fora reasonable length of ti 
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> the situation to become normal. 

(100) In an appeal, revision or 
iew by a civil servant who has been 
missed or removed from service or 
uced in rank by applying to his 
se Cl. (a) of the second proviso or 
analogous service rule, it is not open 
the civil servant to contend that he 
s wrongly convicted by the crimina! 
urt. He can, however, contend 
tthe penalty imposed upon him is 

severe Or excessive Or was one 
t warranted by the facts and circum- 
nces of the case. If he is in fact 
t the civil servant who was actually 
nvicted on a criminal charge, he 
n contend in appeal, revision or re- 
w against such order of penalty that 
was acase of mistaken identity. 

(101) A civil servant who has 
en dismissed or removed from service 
' reduced in rank by applying to his 
se Cl. (b) of the second proviso to 
rt. 311 (2) or an analogous service 
le can claim in appeal or revision 
at an inquiry should be held with 
spect to the charges on which such 
nalty has been imposed upon him 
uless a_ situation envisaged by the 
cond proviso is prevailing at the 
aring of the oppeal or revision app- 
ation. Even in scuha case the hear- 
g of the appeal or revision applica- 
yn should be postponed fora reasona- 
e length of time for the situation to 
turn to normal. 

(102) In a cese where a civil 
rvant has been dismissed or removed 
om service or reduced in rank by app- 
ing clause (b) of the second proviso 
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Or an analogous service rule to him, 
by reason of Cl. (3) of Art. 311 it is 
not open to him to contend in appeal, 
revision or review that the inquiry was 
wrongly dispensed with. 


(103) In a case where a civil 
servant has been dismissed or _ re- 
moved from Service or reduced in 
rank by applying Cl. (c) of the sec- 
ond proviso or an analogous service 
rule to him no appeal or revision will 
lie if the order or penalty was passed 
by the President or the Governor. If, 
however, the inquiry has been dispen- 
sed with by the President or the Gover- 
nor and the order of penalty has been 
passed by the disciplinary authority (a 
position envisaged by Cl. (iii) of 
Rule 14 of the Railway Servants (Disci- 
pline and Appeal) Rules, 1968, and 
Cl. (iii) of R. 19 of the Central Civil 
Services Classification, Control and 
Appeal) Rules, 1965 ); a departmental 
appeal or revision willlie. In such an 
appeal or revision, the civil servant can 
ask for an inquiry to be held into his 
alleged conduct unless at the time of the 
hearing of the appeal or revision a situ- 
ation envisaged by the second proviso 
to Art. 311 (2) is prevailing. Even in 
such a situation the hearing of the 
appeal or revision application should 
be postponed for reasonable length of 
time for the situation to become nor- 
mal. The civil servant, however, can- 
not contend in such appeal or revision 
that the inquiry was wrongly dispensed 
with by President or the Governor. 

XV. Judicial Review. 

(104) Where a clause of the second 
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proviso to Art. 311 (2) or an analogous 
service rule is applied on an extraneous 
ground ora ground having no relation 
to the situation envisaged in such clause 
or rule, the action of the disci- 
plinary authority in applying 
that clause would or rule be mala 
fide and, therefore bad in law and 
the Court in exercise of its power of 
judicial review would strike down both 
the order dispensing with the inquiry 
and the order of penalty following there 
upon. 
(105) Where a_ civil servant has 
- been dismissed or removed from service 
or reduced in rank by applying Cl. (a) 
of the second proviso to Art. 311 (2) or 
an analogous service rule and he invokes 
the Court’s power of judicial review, if 
the Court finds that the penalty imposed 
by the impugned order is arbitrary or 
grossly excessive or out of all propor- 
tion to the offence committed or was not 
warranted by the facts and circumsta- 
nces of the case or the requirements 
of the particular government service to 
which the concerned civil servant belon- 
ged, the Court will strike down the 
impugned order. In such a case, it is, 
however, not necessary that the Court 
should always order reinstatement. The 
Court can instead substitute a penalty 
which in its opinion would be just and 
proper in the circumstances of the case. 
If, however, the Court finds that he was 
not in fact the civil servant who was 
convicted, it will strike down the impug- 
ned order of penalty and order his 
reinstatement. 
(106) In the case of a civil servant 
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who has been dismissed or rem 
from service or reduced in rank by 
lying Cl. (b) of the second provi 
Art. 311 (2) or an analogous service 
the High Court under Art. 226 or 
Court under Art. 32 will interfer 
grounds well-established in law fo 
exercise of its power of fudicial re 
in matters where administrative di 
tion is xercised. 

(107) The finality given by Cl. 
of Art. 311 to the disciplinary author 
decision that it was not reasonably 
cticable to hold the inquiry is not bi 
ing upon the Court and the Court we 
consider whether Cl. (b) of the sec 
proviso or an analogous service rule 
been properly applied or not. 


(108) In examining the releva 
of the reasons given for dispensing \ 
the inquiry the Court will consider 
circumstances which, according to 
disciplinary authority made it come 
the conclusion that it was not reasoné 
practicable to hold the inquiry. If 
Court finds that the reasons are ire 
vant, the order dispensing with the 
quiry and the order of penalty follow 
upon it would be void and the Cc 
will strike them down. In consider 
the relevancy of the reasons given by 
disciplinary authority, the Court ' 
not, however, sit in judgement over 
reasons like a Court of first appeal 
order to decide whether or not the re 
ons are germane to Cl. (b) of the secc 
proviso or an analogous service rule. * 
Court must put itself in the place 
the disciplinary authority and consi 
what in the then prevailing situatior 
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asonable man acting ina reasonable 
anner would have done. It will judge 
> matter in the light of the then prevai- 
g situation and not as if the discipli- 
ry authority was deciding the question 
ether the inquiry should be dispensed 
th or not in the cool and detached at- 
ysphere of a Court-room, removed in 
ae from the situation in question. 
here two views are possible, the Court 
i decline to interfere. 


(109) where it is alleged that Cl. 
) of the second proviso or an analo- 
us service rule was applied mala fide, 
> Court will examine the charges of 
ila fides. A mere allegation of mala 
es without any particulars of mala 
es will not, however, amount to a 
a of mala fides and requires to beig- 
red. 


(110) Ifthe reasons for dispensing 
th the inquiry are not communicated 
the concerned civil servant and the 
itter comes to court the Court can di- 
pt the reasons to be produced and fur- 
shed to the civil servant and if still not 
pduced a presumption should be drawn 
at the reasons were not recorded in 
iting and the impugned order would 
pn and stand invalidated. Such pre- 
mption can however, be rebutted by a 
isfactory explanation for the non-pro- 
ction of the written reasons. 
(111) Where a civil servant is dismi- 
d or removed from service or reduced 
rank by applying Cl. (c) of the second 
viso or an analogous service rule to 
case, the satisfaction of the President 
the Governor that it is not expedient 
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in the interest of the security of the State 
to hold an inquiry being a subjective 
satisfaction would not be a fit matter for 
judicial review. 


(112) It is not necessary for the 
Court to decide the question whether 
the satisfaction of the President or the 
Governor has been reached mala fide or 
is based on wholly extraneous or irrele- 
vant grounds in a case where all the 
materials including the advice of the 
Council of Ministers have been produced 
and such materials show that the satis- 
faction of the President or the Gover- 
nor was neither reached mala fide not 
was it based on any extraneous or irrele- 
vant ground. 

(113) By reason of the express 
provision of Art. 74(2) and Art. 163 
(3) of the Constitution the question 
whether any, and if so what, advice was 


tendered by the Ministers to the Presi- 


dent or the Governor, as the case may 
be, cannot be inquired into by any 
Court. 

(114) Whether the Court should 
order production of the materials upon 
which the advice of the Council of Minis- 
ters to the President or the Governor, 
as the case may be was based in order 
to determine whether the satisfaction 
of the President or the Governor was 
arrived at mala fide or was based on 
wholly extraneous or irrelevanl grounds 
would depend upon whether the docu- 
ments fall within the class of privileged 
documents and whether in respect of 
them privilege has been properly claimed 
or not, 
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7. In Tulsiram Patel’s case where 
appeals filed by certain dismissed mem- 
bers of the Central Industrial Security 
Force had not been disposed of by the 
appellate authority the majority judge- 
ment directed the appellate authority to 
‘dispose of such appeals as expeditiously 
as possible. In those matters where civil 
servants had been dismissed or removed 
from service by applying to their cases 
Cl. (b) of the second proviso to Art. 311 
(2) or an analogous service rule, the 
Court gave such civil servants time to file 
appeals and directed the concerned appe- 
llate authority to condone in the exer- 
cise of its power under the relevant 
service rule, the delay in filing such ap- 
peals. 

8. It is important to note that the 
majority judgement in Tulsiram Patel’s 
case is more beneficial to civil servants 
and confers greater rights upon them 
‘than Challappan’s case (AIR 1975 SC) 
2216 did. According to Challappan’s 
‘case, a civil servant to whoma service 
rule analogous to the second proviso 
to Art. 311 (2) is sought to the applied 
has only the right to be heard with res- 
pect to the penalty proposed to be impo- 
sed upon him. The majority judgement 
in Tulsiram Patel’s case has however, 
conferred upon the civil servants who 
have been dismissed or removed from 
service or reduced in rank by applying 
the second proviso to Art. 311 (2) or an 
analogous service rule the right to full 
and complete inquiry in an appeal or 
revision unless a situation envisaged by 
the second proviso is pervailing at the 
time of the hearing of the appeal or revi- 
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sion application. Even in sucha 

under the majority judgement the he 

of appeal or revision application is t 
postponed for a reasonable length of 
for the situation to become normal. 

Facts of the Two Civil Appeals. 


9. Having seen what was dec 
in Tulsiram Patel’s case we now tur 
the facts of the two Civil Appeals b 
us. The facts of both these Appeal 
common. All the Appellants were 
ployees of the Research and Ana 
Wing (‘“RAW’’, in short), Cabinet se 
tariat, Government of India. 


10. In 1904 an Intelligence Bu: 
had been formed which was reorgan 
in 1958. Originally the Intelligence | 
eau was concerned both with dom 
and international intelligence. In 1 
a branch of the Intelligence Bureau 
set up as a Separate department and 
Intelligence Bureau since that time 
concerned with only domestic af 
while the RAW was concerned with 
ternational affairs and under-cover ; 
vities pertaining to national secur 
Certain cadres of employees of the R 
formed an Association under the n 
of ‘“‘The Cabinet Secretariat (Rese: 
and Analysis Wing) Employees Assc 
tion (Reged).’’ The said Association ; 
mitted acharter of demands. We 
not concerned in these Appeals with 
reasonableness or otherwise of the 
demands. 


11. Earlier, the different bran 
and departments of the RAW in |] 
Delhi were scattered in several | 
dings. 
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ately, a new building was canstru- 
for the RAW at Lodhi Road. In 
id building the Counter  Intelli- 
Section (“CIS”, for short) was 
d. The other departments were 
d in the South Block and atR. 
ram. After the CIS was shifted 
e building at Lodhi Road, strict 
ty measures were introduced and 
mployees, when going from one 
to the other had to show their car- 
his was resented by the employees 
hey demanded the withdrawal of 
egulation and insisted that the id- 
ation check should be made only 
time entering the buildings. This 
nd can only be characterized as 
y unreasonable. The RAW is.a 


‘rnment of India dealing with many 
tive matters affecting national secu- 
ind relations with other countries 
ding counter intelligence. The basic 
of intelligence work is that no person 
zed in it should know more than 
he needs to know. It is this reason 
when an outside agent is employed 
sspionage, care is taken to see that 
yes not know who his real employers 
ut knows only the name of his con- 
man which name is generally an 

Employees of an intelligence ser- 
cannot, therefore, be the best judges 
hat security measures should be 
ted to prevent secrets from leaking 


12. Toreturn to our narrative, in 
orenoon November 27, 1980, a nu- 
- of staff members collected in the 
ries leading to the CIS rooms, pro- 


ity and intelligence section of the — 


D. P. Madon 
judge 


Supreme Court of India 


tesing against the said security regula- 
tion and demanding its immediate with- 
drawal. All attempts to pacify them 
proved unsuccessful. More and more 
employees joined them and they turned 
aggressive, breaking into the various 
rooms of the CIS unit. Several persons 
forced their entry into the room of the 
Director (CIS) and forced him as also 
the Assistant Director and the Security 
Field Officer who were in the room 
to stand in a corner and did not allow 
them to move from the spot but kept 
them as hostages in order to have their 
demand conceded. The employees who 
had gathered there shouted slogans 
against the organization and its officers. 
These slogans were obscene, abusive, 
threatening, and personal in nature. 
All attempts made by senior off- 
cers to pacify them proved unsucce- 
ssfull and the employees made it clear 
that they would not let the said three 
officers go unless the Director of the 
Counter intelligence Section announ- 
ced the withdrawal of the said  secu- 
rity regulation. This state of affairs 
continued until late in the evening. 
Ultimately, the local police were sent 
for and about 8.30 p.m. the local 
police entered the premises and went 
to the galleries in front of the CIS 
branch. Some of the agitations who 
were in the gallery escaped. Those in 
side the said room closed the door to 
prevent the police party from entering 
it but the police forced open the door 
and rescued the said three Officers. 
Thirty-one agitators who were found 
inside the room were arrested cand har- 
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ged under Ss. 342, 506, 353, 186, 332 
and 333 of the Indian Penal Code and 
S.7 of the Criminal Law Amendment 
Act, 1952 They were subs°quently re- 
leased on bail by the Judicial Magist- 
rate. These arrested employees were 
susper ded under Cl. (b) or sub-rule (1) 
of R. 10 of the Central Civil Services 
(Classification, Control and Appeal) 
Rules: 1965, as acriminal case against 


them was under investigation. 
13. The next day, namely, on 


November 28, 1980, the agitation con- 
tinued and many employees did not 
perform their duties. Instead, they 
collected inside the building and in the 
premises in groups stopping work in 
many branches. A large number of 
them went round shouting slogans and 
made speeches in the corridors of the 
office. On November 29, 1980, a let- 
ter was issued by the said Association 
demanding the immediate withdrawal 
of: the criminal cases against the said 
employees as also of the said security 
regulation. The letter stated that unless 
these demands were met, the employees 
would go on a pen-down strike with 
immediate effect. Thereupon, orders of 


suspension were issued against those 
who were taking a leading, active and 


aggressive role in the agitation and 
indulging in these activities. The said 
Suspension orders were issued from the 
Ist December 1980 onwards but the- 
down strike continued and spread to 
other offices of the RAW in New Delhi 
as well as in different parts of India 
including Lucknow and Jammu. Daily 
the situation worsened. There was com- 
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plete insubordination and total b 
down of discipline. The atmos 
was charged with tension and 

did not seen: any hope of the situ 
becoming normal. Ultimately, the s 


Appellants in Civrl Appeal No. 2 
1982 and the sole Appellant in 


Appeal No 576 of 1982 were dismi 
by orders dated December 6, 1980, v 
out holding any inquiry by applyin 
them C]. (b) of the second proviso to 
311 (2) read with R. 19 of the said Ri 
Thereupon a writ petition was file 
the Delhi High Court. At the date 
the filing of the said writ petition « 
Appellants Nos. 1 to 3 in Civil Ap 
No. 242 of 1982 had _ been ser 


with the orders of dismissal, while 
remaining Appellants and Respond 


Nos. 4 to 44 in Civil Appeal No. 24: 
1982 joined inthe said writ petition 
co-petitioners together with the Combi 
Secretariat (Research and Analysis W. 
Employees Association (Regd), cont 
ding that similar action of dismissal | 
being apprehended by them. Pending 
said writ petition the orders of dismi 
were also served upon the remair 
Appellants. During the course of 


hearing of the said writ Petition a st 
ment was made to the High Court 


behalf of the Union of India that 
other petitioners would not be « 
missed without holding i regular 
quiry. The said writ petition, th 
fore, proceeded only so far as the. 
pellants in these two Appeals were c 
cerned. A Division Bench of the s 
High Court’ dismissed the \ 
petition by its judgement and 
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ated September 25, 1981. 

It is against this judgement and order 
e said High Court, that these two 
eals by Special Leave have been 
erred. 


The Impugned Orders of Dismissal 
14. All the eight impugned orders 
ismissal were in identical terms and 
ill, therefore be sufficient to repro- 
the order of dismissal passed aga- 
the First Appellant in Civil Appeal 
242 of 1982. The said order reads as 
OWS. | — 


“No 3/ADMN/80-6486 (N) 
Government of India 
Cabinet Secretariat, 

Room No 8-B, South Block © 


ORDER 


Where as a large number of emplo- 
s of the Cabinet Secretariat (R & AW) 
ated at Delhi have for some time past 
n indulging in various acts of miscon- 
t indiscipline, intimidation and insu- 


dination, such as abstaining from. 


-k, wilful neglect of the duties assigned 
hem and disobedience lawful instruc- 
ns and orders of the official superiors; 


and whereas the said employees are 
> regularly holding meetings and 
nonstrations unauthorisedly and in 
lation of specific orders, within the 
ce premises and its precincts. 


and whereas the said employees 
ye resorted to coercion, intimidation 
i incitement of other fellow emplo- 
»s which has a serious demoralizing 
ect on the members of the organiza- 


New Delhi, the 6th Dec., 1980 


a 
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tion and whereas such of the said emplo- 
yees is unbecoming of a Government 
servant and is in gross violation of the 
Central Civil Services (Conduct) Rules. 
1964. 


and whereas Shri Satyavir Singh, Fi- 
eld Assistant, is one of the said employees 
actively participating in such activities; 


and whereas due to the practice of 
coercion, intimidation and_ such like 
threats and postures adopted by the said 
employees the atmosphere is so tense 
and abnormal that no witness will co- — 
operate with any proceedings in accorda- 
nce with provisions of the Central Civil 
Services (Classification, Control and 
Appeal) Rules, 1965; La 


and whereas I am satisfied that the 
circumstances are such that it is not rea- 
sonably practicable to hold a regular 
enquiry as contemplated by the Central 
Civil Services (Classification, Control 
and Appeal) Rules, 1965; 


and whereas ona consideration of 
the facts and circumstances of the case, 
Iam satisfied that the penalty of dismi- 
ssal from service should be imposed on 
Shri Satyavir Singh, Field Assistant; 


Now, therefore, in exercise of the 
powers under the proviso (b) of Cl. (2) 
of Art 311 of the Constitution read with 
R. 19 of the Central Civil Services (Classi- 
fication Control and Appeal) Rules, 
1965, I as the appointing authority do 
hereby dismiss Shri Satyavir Singh from 
the post of Field Assistant in the R. and 
AW with effect from the forenoon of 
December 6, 1980. 


GU G 
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Sd/- 
6-12-80 
(H.N.KAK 
Joint Director’ 
Contentions 
15. Though several contentions 


were raised in the said writ petition, in 
view of the judgement in Tulsiram Patel’s 
case (AIR 1985 SC 1416) the only con- 
tention taken at the hearing of these two 
Appeals was that the said order of dismi- 
ssal were passed mala fide and the rea- 
sons given therein for dispensing with the 
inquiry were not true and that an inquiry 
was reasonably practicable Several 
points were urged in support of this 
contention. 

16. The first point was that the 
orders of suspension showed that a 
disciplinary inquiry was in fact contem- 
plated and, if so, nothing had happened 
between the date of the orders of suspe- 
nsion and the date of the orders of 
dismissal to come to the conclusion 
that the inquiry was not reasonably 
practicable. Each order of suspension 
stated that the concerned employee was 
being suspended in the exercise of the 
powers conferred by R. 10 (1) of the 
said Rules because a disciplinary proce- 
ding against him under R. 14. of the 
said Rules contemplated Cl. (a) of R. 
10 (i) confers power upon a discipli- 
nary authority to place the govern- 
ment servant under suspension where a 
disciplinary proceeding against him is 
contemplated or is pending Rule 14 
prescribes the procedure for imposing 
major penalties. One of the major 
penalties set out in R. 1] is the penalty 
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of dismissal from service. It is t 
clear that at the date of the order 
suspension disciplinary proceed 
against the Appellants was in conte 
lation. This, however, does not m 
that the situation will continue to 
the same and that at no time therea 
will the holding of the inquiry beco 
“not reasonably practicable”. As poin 
out in Tulsiram  Patel’s case, it 
not necessary that a_ situation wh 
makes the holding of an inquiry not 
asonably practicable should exist bef 
the disciplinary inquiry is _ initiat 
because a situation which renders | 
holding of an inquiry not reasona 
practicable can come into being e\ 
during the course of an inquiry. 1 
affidavits filed in the High Court clea 
show that the situation had so chang 
after the orders of supension were isst 
against the Appellants that it was 1 
reasonably practicable to hold any inqu 
against the Appellants. The all-In 
pen-down strike was spreading. M« 
and more centres in India were joini 
in the said strike. The position v 
fast deteriorating. Employees were bei 
instigated into further acts of indisc: 
line and _ insubordination and lo 
employees and senior officers were bei 
intimidated. Meetings and demonst 
tions were regularly being held witl 
the office premises and their precin 
and there was no possibility of a 
witness coming forward to give evider 
against the Appellants who were said 
have taken a leading part in this agi 
tion. It is also pertinent to note tl 
when the first batch of dismissal ord 
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rved upon some of the Appellants 
ecember 8, 1980, the pen-down 
was Called off on December 9, 1980. 
ha situation as was then prevai- 
prompt and urgent action was re- 
to bring the situation under con- 
As pointed out in Tulsiram Patel’s 
AIR 1985 SC 1416), sometimes 
king prompt action may result in 
uble spreading and the situation 
ning and at times becoming uncon- 
le, and may at times be also con- 
by the trouble-makers and agita- 
s sign of weakness on the part of 
uthorities and encourage them to 
p the tempo of their activities or 
ion. The affidavits filed in the 
Court clearly show that is exactly 
happend when the sus: pension 
were issued and that what was 
red was prompt and urgent action 
st those who were considered to 
le ring leaders and that once such 
1 was taken the situation impro- 
nd started becoming normal. 
17. The next point which was ur- 
yas that while eight employees were 
issed for their part in the agitation 
1 took place in Delhi, in respect of 
wwitation which took place in the 
now office of the RAW only two 
oyees of that office were dismissed 
therefore, there was no application 
ind on the part of the disciplinary 
yritye [tis very difficult to under- 
i this argument. We do now how 
know?) what precisely the situation 
icknow was and how many emplo- 
were actively engaged in leading 
agitation, and the fact that it was 
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thought fit to dismiss only two emplo- 
yees of the Lucknow Office cannot lead 
to the conclusion that the Appellants 
were wrongly dismissed without any ap- 
plication of mind. 


18. The next point which was ur- 
ged was that even on December 6, 1980, 
a suspension order was issued against 
one of the employees and that on 
December 9, 1980, susension orders were 
issued against two other employees, and 
that the issuance of these suspension ord- 
ers onthe 6th and 9th December show 
that the holding of the inquiry was rea- 
sonably practicable. As the charge-sheets 
issued against these three employees 
show, these employees were working in 
the R. K. Puram Office and are not alle- 
ged to have taken any leading part in 
the agitation or in bringing about the 
atmosphere of violence, insubordination 
and indiscipline. 


19. The next point was that it was 
not alleged by the authorities that an- 
yone was physically injured in the agita- 
tion. This is another argument which 
is difficult to understand. As held in 
Tulsiram Patel’s case (AIR 1185 SC 
1416) it will not be reasonably pra- 
cticable to hold an inquiry where an at- 
mosphere of violence or of general in- 
discipline and insubordination prevails. 
It is, therefore, not necessary that the 
disciplinary authority should wait until 
incidents take place in which physical 
injury is caused to others before dispen- 
sing with the inquiry. 


20. It was next submitted that 


204 
Report No. 19, p. 30 


after the suspension orders, the Ap- 
pellants were prohibited from visiting 
any of the Cabinet Secretariate Offices 
except for the purpose of collecting 
their dues and that to with prior permi- 
ssion and that, therefore, they could 
not have held any meeting or demons- 
tration inside the office premises. There 
is no substance in the submission. The 
admitted position is that the Appellants 
were regularly coming to the office buil- 
ding and talking with other employees 
over the wall and at the gate twicea 
day at 11.30 am. and 330 p.m. and 
were making inflammatory speeches and 
holding out thereats. 

21. The point which was next ur- 
ged in support of the contention that 
the inpugned orders were passed mala- 
fide was that even though co-workers 
may not have been available as witnes- 
ses, there were police men and police 
officers posted inside and outside the 
building and they were available to give 
evidence and that superior officer were 
also available to give evidence. The 
crucial and material evidence against 
the Appellants would be that of their 
co-workers for these co-workers were 
directly concerned in and were eye- 
witnesses to the various incidents. 
Where the disciplinary authority feels 
that crucial and material evidence will 
not be available in an inquiry because 
the witnesses who could give such 
evidence are intimidated and would not 
come forward and the only evidence 
which would be available, namely, in 
this case, of policemen, police officers 
and senior officers, would only be 
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peripheral and cannot relate to 
charges and that, therefore, | 
only such evidence may be ass 
a Court of law as bring a mere 
ofan inquiry anda deliberate a 
to keep back material witnesse 
disciplinary autority would be j 
in coming to the conclusion t 
inquiry is not reasonably pract 
The affidavit filed by the Joint 
tor, Research and Analysis Wing, 
net Secretariat. Hari Narain Kak, 
had passed the impugned orders 
out in detail the various ac 
intimidation, violence and _incit 
committed by each of the Appe 
Copies of the written reason fo 
pensing with the inquiry in the 
of the Appellants have also been 
xed to the said affidavit. It is 
from a perusal of the said affidavi 
its annexures that the police of 
policemen and senior officers cou. 
have possible given evidence wit 
spect to all these acts. The saic 
davit further states that the seniot 
cers were also intimidated and 
threatened with dire consequen 
they gave evidence. Further, grie\ 
were made against the senior o 
of the RAW in the said charter of « 
nds submitted by the said Assoc 
and the evidence of senior o 
would have been attacked as 
biased and partisan. There is th 
substance in this point also. 

22. The last point which was 
was that D. P. Vohra, the Appe 
in Civil Appeal No. 576 of 1982. 
posted at Jammu and could not, 
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e, have taken any active part in the 
tation which took place in Delhi. 
is submission is completely belied 
the said affidavit of Hari Narain 
k. The said affidavit shows that 
ing the relevant time. Vohra had 
en leave for personal reasons and had 
e down to Delhi and had played an 
ive role in the said agitation. He 
de inflammatory speeches on the Ist, 
, 4th and S5th of December, 1980 and 
instigated the other employees to 
tinue the agitation and intimidated 
se who had not joined in the agitation 
o doing so. In a speech made by 
mon December 4, 1980; he had tried 
make public some of the top secret 
erations of the RAW claiming to 
ve special knowledge of these opera- 
is by virtue of having been posted 
rlier in a sensitive branch. He was 
30 actively engaged in collecting fun- 
for continuing the agitation. 

23. We are, therefore, of the 
inion that Cl. (b) of the second pro- 
so to Art. 311 (2) and Rule 19 of the 
entral Civil Services (Classification 
id Appeal) Rules, 1965, were properly 
yplied to the case of each of the Appe- 
ints and the impugned orders of 
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dismissal 
them. 


Final Orders 


24. Inthe result, both these Appe- 
als fail are dismissed and the interim 
orders passed in these Appeals are here- 
by vacated, If any payment has been 
made to any the Appellants in pursu- 
ance of any interin order, such Appe- 
llant will not be liable to refund such 
amount or any part thereof. The Appe- 
llants have a right to file a departmental 
appeal under the Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1985. Incase they desire to fill 
such an appeal, we giva them time until 
October 31, 1985, to do so and we direct 
the appellate authority to condone in 
the exercise of its power under the 
proviso to Rule 25 of the said Rules 
the delay in filling the appeal and to 
hear and dispose of such appeals expe- 
ditiously subject to what has been laid 
down in Tulsiram Patel’s case (AIR 
1985 SC 1416) and summarized in the 
earlier part of this judgement. 


were validly passed against 


25. There will be no order as to 
the costs of these Appeals. 


Order accordingly. 
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OBSERVATION 


qual pry for equal work” —Doctrine of, is required to be applied to per- 
employed on a daily wage basis —They are entitled to same wages as are 
o similarly employees - Constitution of India, Art. 39. 


OBSERVED BY 


Mr. O. Chinnappa Reddy and 
Mr. V. Balakrishna Eradi 
Hon’ble Judges, Supreme Court of India 


rit Petition (Civil) Nos. 59-60 and 563-70 of 1983 decided on 17-1-1986 in the 
f Surinder Singh and another, Petitioners v. The Engineer Chief, C.P.W.D., and 


s, Respondent. 


TEXT 


. Chinnappa Reddy, J. :—In these 
writ petitions, the petitioners who 
employed by the Central Public 
‘s Department on a daily-wage basis 
vho have been so working for seve- 
ears, demand that they should be 
the same wages as permanent em- 
es employed to do identical work. 

state that even if it is not possible 
iploy them on regular and perma- 
basis for want of a suitable number 
osts, there is no reason whatsoever 
they should be denied ‘equal pay for 
work’. Ina similar petition filed 
nployees of the Nehru Yuvak Kan- 

Civil writ Petitions Nos. 4821 and 
of 1883, Dhirendra Chameli & Anr. 
ite of U. P.,a Bench of this court 
isting of Bhagwati, C. J. and Ama- 
ra Nath Sen, J. issued the following 
tions : 


‘‘We, therefore, allow the writ peti- 
tions and make the rule absolute and 
direct the Central Government to ac- 
cord to these persons who are emplo- 
yed by the Nehru Yuvak Kendras and 
who are concededly performing the 
same duties as class IV employees, the 
same salary and conditions of service 
as are being received by class IV emplo- 
yees, except regularisation which can- 
not be done since there are no sanctio- 
ned posts. But we hope and trust that 
posts will be sanctioned by the Central 
Government in the different Nehru 
Yuvak Kendras, so that these persons 
can be regularised. It is not at all desi- 
rable that any management and particu- 
larly the central Government should 
continue to employ persons on casual 
basis in organisations which have been 
in existence for over 12 years. The salary 
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and allowances of class IV employees 
shall be given to these persons emplo- 
yed in Nehru Yuvak Kendras with effect 
from the date when they were respecti- 
vely employed.” 

Earlier the court also observed that 
it was a peculiar attitude to take on the 
part of the Central Government to say 
that they would pay only daily-wages 
and not the same wages as other simi- 
larly employed employees, though all 
of them did identical work. The court 
said : 

‘This argument lies ill in the month 
of the Central Government for it is 
an all too familiar argument with the 


exploting class and a Welfare State com- ~ 


mitted to asocialist pattern of society 
can, ot. be permitted to advance such as 
an argument. It must be remembered 
that in this country where there is so 
much unemployment, the choice for the 
majority of people is to starve or to take 
employment on whatever exploitative 
terms are offered by the employer. The 
fact that these employees accepted em- 
ployment with full knowledge that they 
will be paid only daily wages and they 
will not get the same salary and condi- 
tions of service as other class IV emplo- 
yees, cannot provide an escape to the 
Central Government to avoid the man- 
date of equality enshrined in Article 14 
of the Constitution. This Article dec- 
lares that there should be equality before 
law and equal protection of the law and 
implicit in it is the further principle that 
there must be equal Pay for work of 
equal -vdleciusy.S!. tava. x It makes no 
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difference whether they are appoi 
sanctioned posts or not So lo 
they are performing tie same 

they must receive the same salar 
conditions of service as Class IV 

yees.””’ 

One would have thought th 
judgement in the Nehru Yuvak Ke 
case (Supra) concluded further 
ment on the question. However 
V. C. Mahajan, learned counsel fo 
Central Government reiterated the 
argument and also contended thé 
doctrine of ‘equal pay for equal 
was a mere abstract doctrine anc 
it was not capable of being enforc 
acourt of law. He referred us t 


observations of this court in K 


Mohanlal Baxshi v. Union of 

AIR 1962 LC 1139. Weare nota 
surprised that such an argument s 
be advanced on behalf of the C 
Government 36 years after the p. 
of the Constitution and 11 years 
the Forty-Second Amendment pi 
ming India as a_ socialist republic. 
Central Government like all orga 
the State is committed to the Dir 
Principles of State Policy and At 
enshrines the principle of equal pa 
equal work. In Randhir Singh vy. 
on of India, (1982) 3 SCR 298: 

1982 SC 879), this court had occ 
to explain the observations in K 
Mohan Lal Bakshi v. Union of 
(supra) and to point out how the fr 
ple of equal pay for equal work i 
an avstract doctrine and how it 
vital and vihorous doctrine acc 
throughout the world, particular] 
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socialist countries For the benefit 
these that do not seem to be aware 
t, we may point out that the decision 
andhir Singh’s case has been follo- 
in any number of cases by this 
rt and has been affirmed by a Cons- 
tion Bench of this court in D.S. 
ara v. Union of India, (1983) 2 SCR 
. The Central Government, the State 
vernments and likewise, all public 
tor under-takings are expected to 
ction like model and_ enlightened 
ployers and arguments such as_ those 
ich were advanced before us that the 
ciple of equal pay for equal work 
an abstract doctrine which cannot be 
orced inacourt of law should well- 
e from the mouths of the State and 
te Undertakings. We allow both the 
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writ petitions and direct the respondents, 
asin the Nehru Yuvak Kendra’s case 
(supra) to pay to the petitioners and 
all other daily rated employees, the same 
salary and allowances as are paid to regu- 
lar and permanent employees with effect 
from the date when they were respec- 
tively employed. The respondents will 
pay to each of the petitioners a sum of 
Rs. 1000/- towards their costs. We also 
record our regret that many employees 
are kept in service op a temporary daily 
wage basis without their services being 
regularised. We hope that the Govern- 
ment willtake appropriate action to regu- 
larise the services of all these who have 
been in continuous employment for more 
than six months. 

Petitions allowed. 
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[T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


Constitution of India, Arts. 341, 14--Constitution (Scheduled Castes) order, 
Para 3—Scheduled Castes member converting to Christianity— Disabilities 
handicaps do not continue after conversion Order is not discriminatory. 


OBSERVED BY 


Mr. P. N. Bhagwati, Mr. R.S. Pathak and 
Mr. Amarendra Nath Sen 
Hon’ble Judges, Supreme Court of India 


IN 


Writ Pettions. Nos. 9596 of 1983 and 1017 of 1984, decided on 30-9-1985 in the 
of Soosai etc., Petitioners v. Union of India and others, Respondents. 

And 
Movement for Protection of Human Rights of Marginalis Communites through its 
etary, Petitioner v. Union of India and others, Respondents. 


TEXT 


Pathak, J.:—This and the connected 

petitions raise the important ques- 
. whether the Constitution (Schedu- 
Castes) order, 1950 is constitution- 
invalid on the ground that only 
du or Sikh members of the castes 
merated in the Schedule to that or- 
are deemed to be Scheduled Castes 
the purposes of the Constitution of 
ia. 


2. The petitioner Soosai (in Writ 
ition No. 9596 of 1983) states that 
yelongs to the Adi-Dravida Commu- 
and is a convert to Christianity. 
is a cobbler by profession and works 
the roadside at one of the cross-ro- 
Madras. In May, 1982, the officers 
he Tamil Nadu khadi and _ village In- 
tries Board surveyed the sites on 


which cobblers were working, including 
the place occupied by the petitioner, 
and subsequently on July 27, 1982 seve- 
ral cobblers were allotted bunks free 
of cost by the Regional Deputy Direc- 
tor, khadiand village Industries Board. 


The petitioner was not. On enquiry 
the petitioner came to know that the 


allotment of bunks free of cost was con- 
sequent to a proposal under the special 
Central Assistance Scheme of the Gov- 
ernment of India for the welfare of Sche- 
duled Castes. The funds for the pur- 
pose were provided from the special 
Central Assistance of the Government 
of India set up for giving effect sche- 


mes exclusively intended for Scheduled 
Castes under G. O. Ms. No. 580 Social 


Welfare Department dated February 13, 
1982. It is pointed out that this Order 
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specifically states that persons belonging 
to the Scheduled Castes and converted 
to Christianity are not eligible for assis- 
tance under the scheme. The petitioner 
points out that the said order has been 
made in consonance with the Constitu- 
tion (Scheduled Castes) order, 1960, 
which specifically declares that no person 
who professes a religion different from 
the Hindu or the Sikh religion shall 
deemed to bea member of scheduled 
Castes. The petitioner assails the 
validity of that order on the ground 
that it violates Arts. 14, 15 and 25 of 


Constitution. in | 
3. The essence of the petitioner’s 


case is that he was a Hindu belonging to 
the Adi-Dravida caste and on conversion 
to Christianity he continues as a mem- 
ber of that caste. The Adi-Dravida 
caste is one of the castes enumerated 
in the Schedule to the Constitution 
(Scheduled Castes) order, 1950. The 
petitioner alleges that he has been 
denied the benefit of welfare assistance 
intended for Scheduled Castes on the 
ground that he professes the Christian 
religion, and he contends that inas- 
much as such discrimination has been 
effected pursuant to the provision 
contained in paragraph 3 of the Con- 
stitution. Scheduled Castes Order, 
1950, that provision is constitutionally 
invalid. The petitioner invokes Art. 


14, which is the Central provision in 
the Constitution guranteeing the 


right to equality before the law and 
equal protection of the laws, and Cl. 
(1) of Art. 16 which prohibts the 
State from discriminating against any 


- citizen on the 
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ground only, a 
others, of religion. It is pointed out 
when Cl. (4) of Art. 15 permits the § 
notwithstanding the prohibition co 
ned in Cl. (1) of Art. 15, to make sp 
provision for the advancement of soc 
and educationally backward classe: 
citizens and for the Scheduled C 
and Scheduled Tribes, it envisages 
special provision for the advance: 
of all members of such backward cl: 
of citizens, Scheduled Castes and § 
duled Tribes. If any discriminatic 
exercised between the members | 
Scheduled Caste on the groun 
religion only so as to promote the 
fare of one group of members 
deny it to the others the denial 

be invalid. Reference has also | 
made to Art. 25 onthe ground tl 
Christian convert will be . temptec 
reconvert to Hinduism or Sikhisr 
order to benefit from the constituti 
provisions relating to Scheduled C: 
and therefore paragraph 3 in its of 
tion denies him freedom of co 
ence <nd the right freely to pro 
practise and propagate his religion. 


_ 4. The framers of the Constitu 
have taken great care to ensure. 
sufficient is made for “a 
orating the conditions of certain b 
ward classes found in India who gs 
from social and economic disabil 
Art. 46 enjoins upon the State, < 
Directive Principle of State Policy 
promote with sp.cial care the edu 
onal and economic interests of 
weaker sections of the people, an 
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icular of the Scheduled Castes and 
duled Tribes, and to protect them 
social injustice and forms of ex- 
tation. In consonance with this objec- 
they enacted a number of provisions 
e Constitution, of which Cl. (4) or 
.15 is one. Besides, although Cl. (1) 
rt 16 guarantees equality of oppor- 
ty to all citizens in matters relating to 
loyment or appointment to any office 
er the State, there is Cl. (4) of Art. 1 
ch lays down that nothing in Art. 16 
prevant the State from making any 
vision for the reservation of appoint- 
t or posts in favour of any backward 
s of citizens which, in the opinion of 

State, is not adequately represented 
he services under the State Art. 17 
lishes ‘‘Untouchability” and forbids 
practice in any form, and declares 
t the enforcement of any disability 
ing out of “Untouchability” will be 
offence punishable in accordance with 
yw. There are other provisions, such 
Art. 330 which provides for the reser- 
ion of seats in the House of the Peo- 

for Scheduled Tribes and Art. 332 
ch makes similar provision for the 
ervation of seats for them in the State 
rislative Assemblies. We are concer- 
| here with the advantages and benefits 
'isaged by the Constitution in respect 
nembers of the Scheduled Castes. 

5. The expression “‘Scheduled Cas- 
” is defined in Cl. 24 of Art. 366 to 
an ‘“‘such castes, races or tribes or 
ts of or groups within such castes, 
es or tribes as are deemed under Art. 

to be Scheduled Castes for the pur- 
ses of this Constitution”. Clause (1) 
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of Art. 341 enjoins upon t' e President to 
specify by public notification the castes, 
reaces or tribes, which for the purposes 
of the Constitution are deemed to be 
Scheduled Castes in relation to a State or 
Union territory. Once such notification 
is issued by the President it cannot be 
varied by any subsequent notification ex- 
cept that, by virtue of Cl. (2) of Art. 341, 
Parliament may by law include in or ex- 
clude from the list of Scheduled Castes 
specified in the notification issued under 
Cl. (1) any caste, race or tribe or part of 
Or group within any caste, race or tribe. 
In cischarge of the obligation imposed 
by Cl. (1) of Art. 341the president issued 
the Constitution (Scheduled Castes) Or- 
der ; 1950. In its original form, para- 

graph 3 declared that *‘.....no person who 
professes a religion different fron: Hindu 
would be deemed to be a member ofa 
Scheduled Castes. There was a_ proviso 
to paragraph 3 which declared that every 
member, of the Ramdasi Kabirpanthi, 
Mazhabi or Sikligar caste resident in 
punjab or the Patiala and East punjab 

States Union would in relation to that 

State be deemed to be a member of the 

Scheduled Castes whether he professed 

the Hindu religion or the Sikh religion 

Subsequently, Parliament enacted the 

Scheduled Castes and Scheduled Tribes 

Orders (Amendment) Act, 1956 which 

substituted forthe original paragraph 3 

the present paragraph, which declares :— 

**3 Notwithstanding anything contat- 

ned in paragraph 2, no person who pro- 

fesses a religion different from the Hindu 

or the Sikh religion shall be deemed to 

be a member of a Sheduled Caste.” 


oe fe) 
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It is apparent that for purposes of 
the Constitution the constitutional provi- 
sions relating to Scheduled Castes are 
intended to be applied to only those 
members of the castes enumerated in the 
Constitution (Scheduled Castes) Order, 
1950 who profess the Hindu or the Sikh 
region. Clearly, if it can be contempla- 
ted thata Christian belongs to one of 
those castes, he is barred by reason of 
paragraph 3, from being regarded as a 
member of a Scheduled Caste and is, 
therefore, not entitled to the benefit of 


the constitutional provisions relating to 


Scheduled Castes. 

6. The main question debated us is 
whether a Hindu belonging to a Schedu- 
led Caste retains his coste on conversion 
to Christianity, Cases decided by this 
Court and by the High Courts bearing 
on the point have cited on both sides of 
the line, and our attention has been invi- 
ted to text books, Commentaries and 
Commission Reports, some of which 
contain the observation that depressed 
groups and castes are to be found not 
only among Hindus and Sikhs but also 
among Muslims and Christians. It appe- 
ars to us unnecessary in this case to enter 
upon that question and to decide whe- 
ther a Hindu belonging to the Adi Dra- 
vida caste continues to be a member of 
that caste on his conversion to the Chris- 
tian religion. We shall assume, for the 


purposes of this case, that the caste is 
retained on conversion from one religion 


to the other. The real question is whe- 
ther on the material before us it can be 
said that in confining the declaration to 
luembers of the Hindu and the Sikh reli- 
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gions, paragraph 3 of the Constit 
(Scheduled Castes) Order, 1950 disc 
nates against members of the Chri 


religion. j 
7. Now it cannot be disputed 


the caste system is a feature of the H 


social structure. It is a social pheno 
non peculiar to Hindu society. Th 


visions of the Hindu social orde 
reference at one time to professiona 
vocational occupation was moulded 
a structural hierarchy which over 
centuries crystallised into a stratifica 
where the place of the individual wa 
birth. Those who occupied the lo 
rung of the social ladder were treated 
existing beyond the periphery of civil 
society and were indeed noteven * 
chable.”’ This social attitude comm! 
those castes to severe social and eco 
mic disabilities and cultural and ed 
tional backwardness. And through n 
of Indian history the oppressive na 
of the caste structure has denied to tk 
disadvantaged castes the fundamental 
human dignity, human selfrespect 

even some of the attributes of the hu 
personality. Both history and latter 
practice in Hindu society are heavy ' 
evidence of this oppressive tyranny, 

despite the offorts of several noted sc 
reformers, specially during the last 

centuries, there has been a crying 1 
for the emancipation of the depre 
classes from the degrading condition 
their social and economic servitude. 

J. H. Hutton, a Census Commissione 
India, framed a list of the depressed | 
ses systematically, and that list was n 
the basis of an order proniulgated by 
British Government in India called 
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ernment of India (Scheduled Castes) 
r, 1936. The Constitution (Schedu- 
Castes) Order, 1950 is substantially 
elled on the Order of 1936. The Or- 
of 1936 enumerated several castes, 
S ortribes in an attached Schedule 
they were, by paragraph 2 of the 
r, deemed to be Scheduled Castes 
graph 3 of the same Order declared 
the Indian Christians would not be 
ed to be members of the Scheduled 
es. During the framing of the Cons- 
ion, the Constituent Assembly recog- 
d ‘“‘that the Scheduled Castes where a 
ward section of the Hindu commu- 
who were a handicapped by the 
tice of untouchability’, and _ that 
s evil practice of untouchability was 
recognised by any other relegion and 
question of any Scheduled Caste be- 
ying toareligion other than Hindu- 
did not therefore arise.’ B. Shiva 
»: the Framing of India’s Cons- 


tion: The sikhs however, deman- 
that some of their backward 
ions, the Mazhabis, Ramdasias, 


irpanthis and Sikligars, should be in- 
led inthe list of Scheduled Castes. 
- demand was accepted on the basis 
‘ these sects were originally Scheduled 
te Hindus who had only recently 
n converted to Sikh faith and “had 

same disabilities as the Hindu 
eduled Castes’, The depressed 
2s within the fold of Hindu So- 
y and the four classss of the Sikh 
umunity were therefore made the sub- 
tof the original Constitution (Sche- 
ed Castes) Order, 1950. Subsequently in 
6 the Constitution (Scheduled Castes) 
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Order, 1950 was amended and it was 


broadened to include all Sikh untoucha- 
bles. 


8. It is quite evident that the Presi- 
dent had before him all this material 
indicating that the depressed classes of 
the Hindu and the Sikh communities 
suffered from economic and social dis- 
abilities and cultural and educational 
backwardness so gross in character and 
degree that the members of those castes 
in the two communities called for the 
protection of the Constitutional provi- 
sions relating to the Scheduled Castes. 
It was evident that in order to provide 
for their amelioration and advancement 
it was necessary to conceive of interven- 
tion by the State through its legislative 
powers. It must be remembered that the 
declaration incorporated in paragraph 3 
deeming them to be members of the 
Scheduled Castes was a declaration made 
for the purposes of the Constitution. It 
was a declaration enjoined by clause (1) 
of Article 341 of the Constitution. To 
establish that paragraph 3 of the Cons- 
titution (Scheduled Castes) Order, 1950, 
discriminates against Christian members 
of the enumerated castes it must be 
shown that they suffer from a compara- 
ble depth of social and economic disabi- 
lities and cultural and educational back- 
wardness and similar levels of degrada- 
tion within the Christian community 
necessitating intervention by the State 
under the provisions of the Constitution. 
It is not sufficient to show that the same 
case continues after conversion. It is 
necessary to establish further that the 
disabilities and handicaps suffered from 
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such Caste membership in the social or- 
der of its origin—Hindusim - continue 
in their oppressive severity in the new 
environment of a different religious com- 
munity. References have been made in 
the material before us in the most cur- 
sory manner to the character and inci- 
dents of the castes within the Christian 
fold, but no authoritative and detailed 
study dealing with the present conditions 
of Christian society have been placed on 
the record inthis case. It is therefore, 
not possible to say that the president ac- 
ted arbitarily in the exercise of his jugde- 
ment in enacting paragraph 3 of the 
Constitution (Scheduled Castes) order, 
1950. It is now well established that 
when a violation of Article 14 or any of 
its related provisions is alleged, the bur- 
den rests on the petitioner to establish by 
clear and cogent evidence that the State 
has been guilty of arbitrary discrimina- 
tion. Having regard to the State of the 
record before us, we are unable to hold 
that the petitioner has established his 
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case. The challenge must, there 
fail. 

9. In the connected writ pet 
No. 1017 of 1984 the submissions 
proceeded substantially on the 
grounds, and relief has been sought ; 
tionally against a Circular Letter 
21711/ADWII/8v-26 dated August 1 
1983 issued by the Government of T 
Nadu to the Tamil Nadu public Se 
Commission stating that ‘“‘schec 
Caste’ Christians who revert to Hi 
ism apd on that basis obtain app 
ments to reserved seats in Governr 
services, and having done so change 
religion once again after their entry 
Government service are liabl> to — 
their selection cancelled. On the ce 
derations which have prevailed wit! 
in dismissing the earlier writ peti 
this writ petition must also be di 
ssed. 

10. The writ petitions are dism: 
but without any order as to costs. 


Petitions dism1 
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OBSERVATION 


probationer—Termination of his service prior to expirty of extended pro- 
mary period—Non-payment of notice salary before termination —No 
lity Cosstitution of India, Arts 309, 311 (2) —Central Civil Services (Tem- 
y Service) Rules (1965), R. 5 (1) (b) proviso (as amended in 1971). 


OBSERVED BY 


Mr. A. P. Sen and Mr. V. Khalid 
Hon’ble Judges, Supreme Court of India 


IN 


. Khalid, J:—This appeal by Spe- 
eave is directed against the Judge- 
rendered by a Division Bench of 
‘alcutta High Court on 7-12-1981, 
g aside,in appeal, the Judgement 
earned single Judge. The Union of 
and its Officers are the appellants. 
facts in brief, necessary to under- 
the dispute involved in the case are 
lows:— 


[The respondent joined the post of 
s Officer in the Department of the 
ygical Survey of India on July 30, 

He was placed on probation for 
rears. Before the expiry of the pe- 
of probation of two years he rece- 
a Memodt. July 25, 1977, from 
Senior Administrative Officer, zoo- 
al Survey of India, informing him 
the Government had decided to ex- 
his period of probation as Stores 


ivil Appeal No. 1213 of 1982 decided on 23-1-1986 in the case of Union of India 
thers, Appellants v. Arun Kumar Roy, Respondent. 


TEXT 


Officer by on year more from July 30, 
1977. On July 27, 1978, the Dy. Secre- 
tary of the Government of India com- 
municated to him an Order of the Presi- 
dent of India by which he was infor- 
med that the President had terminated 
his service as a Stores Officer with effect 
from the afternoon of 29th July, 1978. 
This communication further stated that 
the respondent would be entitled to claim 
a sum equal to the amount of his 
pay plus allowances in lieu of one mon- 
th’s notice at the same rates at which 
he was drawing them immediately be- 
fore the termination of his service. The 
respondent challenged this. Order by 
filing Writ Petition No. 385 of 1981, 
before the Calcutta High Court. The 
main contention raised by him in the 
Writ Petition was that the Order of termi- 
nation was bad sinceasum_ equiva- 
lent to. his pay plus allowances for the 


> 
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notice period was not paid to him along 
with the notice as required under the 
terms of his appointment letter. The 
learned single Judge who heard the Writ 
Petition declined relief to the respon- 
dent and dismissed the Writ Petition. 
Aggrieved by the said Judgement the res- 
pondent filed an appeal. The Division 
Bench agreed with the respondent’s case 
that the termination order was bad in as 
much as the full amount of salary and 
allowances for the notice period was not 
paid to him at the time of termination 
of his service and so holding set aside 
the Judgement of the single Judge and 
allowed the appeal and quashed the Or- 


der of termination and gave liberty to . 


the Government to terminate his service 
in accordance with the terms of his ap- 
pointment. Hence the appeal. 


2. The main question debated at 
the Bar by the respective counsel 1s 
whether in the case of the respondent 
it was incumbent upon the Authorities 
to pay notice salary along with the ter- 
mination notice or whether it was suffici- 
ent if he was informed that he was entit- 
led to such salary on his termination. A 
resolution of this dispute depends upon 
consideration of the nature and terms of 
his appointment. To appreciate this, it is 
necesssary to look into the order of 
appointment and relevant points of law 


governing the terms of service. 
3. The respondent strongly plea- 


ded that he was aprointed toa _ substan- 
tive post since he was placed on proba- 
tion. If his appointment was purely 
temporary it was not necessary to place 
him.on probation. The case of the appe- 
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llant on the other hand was t 
Order of appointment itself in 
that the respondent was appoint 
temporary hand and that he di 
become a regular hand simply b 
he was put on arobation. The te 
tion in this case took place bef 
expiry of the extended period of 
tion which the authority concerne 
entitled to do under the relevant r 
4. We may, in passing, in 
as to what was the case of ther 
dent before the High Court. Acc 
to him after he took charge of th 
of Stores Officer in the Departm 
Zoological Survey of India he 
certain irregularities in the Stores, 
fically in the item of rectified 
According to him he brought suc! 
gularities to the notice of his su 
officer. He incurred, as consequ 
the displeasure of the officer sen 
him which resulted in the Order of ; 
nation of his service during the | 
of probation. Even so we would | 
make it clear that neither befor 
learned single Judge nor before the 
sion Bench did the petitioner ple: 


case of mala fides. Nor did he 
before us. 
5. The respondent appear 


person before us. We find fro1 
records that he argued his case 
the High Court also. We felt sym 
tic towards him and therefore sug 
to the appellants’ counsel to tell th 
pellants to accommodate him in 
place lest, he, a young man, should 
his life without any employment. 
arpudeCounse] for the appellants 
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give us any assurance but undertook 
convey our suggestions to the anthori- 
concerned. 


6. Now, coming to the merits of 
case the Order of appointment of the 
pondent is produced as Annexure A. 
is shows that he was appointed ona 
porary basis. It is made clear there- 
that though the post is temporary, it 
likely to continue indefinitely, that 
appointment will be liable to be 
minated at any time on one month’s 
tice given by either side, thus he will 
on probation for a period of two 
rs which may be extended, if necessa- 

and that the other conditions of 
vice will be governed by the ordes 
d rules in force from time to time. 
ause 2 (ii) of the Order of appoint- 
nt is important. It reads: 


by 


‘‘The appointing authority, however 
serves the right of terminating services 
' the appointee farthwith or before 
e expiry of stipulate period of notice 
» making payment to him of a sum 
uivalent to the pay and allowances for 
e period of notice or the unexpired 
yrtion thereof.” 


7. The Order of termination dt. 
th July, 1978, which is produced as 
nnexure B reads as follows : 


“In pursuance of the provisions 
tained in para 2 (ii) and (iii) of this 
epartment’s C. M. No. F. 1-19/73-Sur. 
dt. the 9th July. 1975 regarding appo- 
tment to the post of Stores Officer in 
e Zoological Survey of India, the Pre- 
jent of India hereby terminates with 
rect from the afternoon of 29th July, 
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1978, before the expiry of extended peri- 
od of probation the services of Shri 
Arun Kumar Roy, Stores Officer, Zoolo- 
gical Survey of India, Calcutta and 
directs that he shall be entitled to claim 
a sum equivalent to the amount of his 
pay plus allowances in lieu of one month 
of notice at the same rates at which he 
was drawing them immediately before 
the termination of his service. By Order 
and in the name of the President.”’ 

8. The learned single Judge who 
heard the Writ Petition, held that the 


respondent was a temporary Govern- 
ment servant and that he was governed 
by Rule 5(1) of the Central Civil Service 
(Temporary Service) Rules, 1965, Rule 
5 (1) (b) as amended, provided in its pro- 
viso that on termination of a temporary 
Government Servant, one month’s notice 
has to be given and that he shall be en- 
titled to claim asum equivalent to the 
pay and allowances for the period of his 
notice at the same rate at which he was 
drawing them immediately. The learned 
single Judge held that the order of ter- 
mination was valid. The Division Bench 
disagreeing with the learned singal Judge 
held that the Order of termination was 
bad since one month’s salary and allo- 
wances was not paid or tendered to the 
appellant along with the notice. This 
is the only question that falls to be deci- 
ded in this appeal. 

9. Itis not disputed that the sala- 
ry and allowances for one month in lieu 
of notice was not paid tendered to the 
appellant simultaneously with the termi- 
nation of his service. What is the legal 
consequence? To answer this question 
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it is necesary to refer to R.5 (1)(b) of the 
Central Civil Service (Temporary Ser- 
vice) Rules, 1965. Rule 5 (1) in its am- 
ended form reads as follows: 


“5 (1) (a). The services of a tem- 
porary Govt. servant who is not in quasi- 
permanent service shall be liable to ter- 
mination at any time by a notice in 
writing given either by the Government 
servant to the appointing authority or 
by the appointing authority to the 
Government servant; 


(b) The period of such notice shall 


be one month, provided that the services ~ 


of any such Govt. servant may be ter- 
minated forthwith and on such termina- 
tion, the Govt. servant shall be entitled 
to claim a sum equivalent to the amount 
of his pay plus allowances for the period 
of the notice at the same rates at which 
he was drawing them immediately before 
the termination of his services, or as the 
case may be, for the period by which 
such notice falls short of one month.”’ 


10. The proviso to R. 5 (1) (b), 
before it was amended, provided for 
the simultaneus payment of pay and allo- 
wances along with the order of termi- 
nation. The amendment of the proviso 
to R.5 (1) (b) was made in 1971 with 
retrospective effect from May 1, 1965. 
It is necessary to note that the appellant 
was appointed to the post of Stores 
Officer on July 30, 1975, that is after 
the amended rules came into force. 


Il. The learned single Judge relied 
Upon the amended proviso to R. 5 (1) 
(b) of the Rules and held that though 
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the pay and allowances were not 
or tendered simultaneously with the 
vice of the order of termination, 
same did not vitiate the terminat 
of the appellant’s service. It was 
finding that was successfully challen 
before the Division Bench by the 
pondent. 

12. The Division Bench addres 
itself to the question whether the am 
ded provisions of the proviso to 
(1) (b) applied to the case of the resp 
dent or not. Incoming to the conc 
sion that the order of termination 
bad, the Division Bench relied upon t 
terms contained in the order of apr 
intment and the Notification dt. 26- 
1967 which clarified the operation 
R. 5 of the Rules. The Notificati 
reads as follows : 

“Under R. 5 of the Central Ci 
Services (Temporary Service) Ruk 
1965, the services of a temporary G 
vernment servant, who is not a qu: 
permanent service, can be_ terminat 
at any time by a notice in writing giv 
either by the Government servant wl 
is not in quasi permanent service tot 
appointing authority or the appointi 
authority to the Government Servar 
A question has arisen whether this rv 
be should invoked also in the case 
persons appointed on probation, whe 
in the appointment letter specific co 
dition regarding termination of servi 
without any notice during or at the e1 


of period of probation (includi 
extended period, if any) has be 
provided. The position is th 
the CCS (TS) Rules do n 
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cally exclude probationers or per- 
on probation as such. However, 
ew of the specific condition regar- 
termination of service without any 
e during or at the end of the period 
bation (including extended period, 
), it has been decided in consulta- 
with the Ministry of Law, that in 
where such a provision has been 
cally made in the letter of appoint- 
it would be desirabie to terminate 
rvice of the probationer person on 
tion in terms of the letter of ap- 
ment and not under R. 5 (1) of the 
ral Civil Services (Temporary Ser- 
Rules, 1965.” 

13. The Division Bench relied upon 
Notification and held that the said 
cation excluded the operation of 
}(1) including the proviso thereto 
ie case Of the petitioner whose ser- 
was terminated during the period of 
ation. The Division Bench did not 
> with the contention of the Union 
ndia that the Notification did not 
, to the case of the appellant Since 
s view the terms of appointment 
ly indicated that his services could 
rminated only if the salary and allo- 
es for one month were either paid 
ndered along with the order of ter- 
tion. 


14. We find that the approach 
> by the Division Bench is not cor- 

We could first dispose of the 
sntion raised by the respondent 
he was not a_ temporary hand. 
order of appointment itself makes 
ar that he will be on probation for 
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a period of two years which may be 
extended, if necessary. According to 
him, a temporary hand is not nor- 
mally put on probation nor is pro- 
bation extended in the case of tem- 
porary hands. The fact that he was 
originally put on probation for a_per- 
iod of two years which was extended 
by one year itself indicates accor- 
ding tohim that heis not a_tempo- 
rary hand. This contention need not 
detain us for long. The appointment 
order makes it clear that the appoint- 
ment will be ona temporary basis. The 
mere fact that he was put on _ proba- 
tion does not ipso facto make the 
appointment any the less temporary 
and for that reason his extended proba- 
tion also. Unless the respondent makes 
out acase based on some rule which 
requires confirmation to a post on 
the expiry of the period of probation, 
he cannot succeed on the mere grou- 
ud of his being put on probation fora 
period of two years or by the fact that 
his probation was extended. He cannot 
rely upon the first clause in the order 
of appointment either which states that 
though the post is temporary it is likely 
to continue indefinitely. In any case, 
the order of termination was served on 
him before the expiry of the extended 
period of probation. As already indi- 
cated R. 5 (1) (b) of the Rules was 
amended in 1971 with retrospective 
effect from May 1, 1965. The respon- 
dent was appointed on July 30, 1975. 
The amended rule, therefore, applied 
in his case. As per this Rule the 
payment of notice salary was not a 


Qo 
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pre-requisite for termination. The pay- 
ment can be made after the order of 
termination is served on the emplo- 
yee Reliance by the High Court on 
the Notification in preference to the 
rules is also misplaced. Even if strict 
adherence to the notification is to be 
made, it has to be noted that it only 
states that “it would be desirable to ter- 
minate the services of probationer......”. 
That is, this notification does not make 
it obligatory for tender or payment of 
salary along with the order of termina- 
tion. 

15. A notification has no statutory 
force. It cannot override rules statu- 
torily made governing the conditions of 
service of the employees. The notifica- 
tion is dt, 26-3-1967. Rule 5 (1) (b) was 
amended in 1971 with retrospective effect 
from May 1, 1965. The rule has nece- 
ssarily to govern the service conditions 
and not the notification. 


16. The effect of R. 5 of the Rules 
fell to be considered by this Court in two 
decisions, viz. Senior Superintendent, 
R.M.S. v. K.V. Gopinath, (1972) 3 SCR 
530: (AIR 1972 SC 1487) and Raj Kumar 
v. Union of India, (1975) 3 SCR 963. 
The respondent relied strongly upon the 
following observations reported in (1972) 
3 SCR 530. 


ie ee The proviso to sub-rule (b) 
however gives the Government an addi- 
tional right in that it gives an option to 
the Government not to retain the ser- 
vices of the employee till the expiry of 
the period of the notice : if it so shooses 
to terminate the service at any time it 
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can do so forthwith ‘by payment t 
of asum equivalent to the amo 
his pay plus allowances for the per 
notices at the same rate at which 
drawing them immediately befo 
termination of his service, or as th 
may be, for the period by which 
notice falls short of one month. 
the risk of repetition, we may not 
the operative words of the provis 
“the services of any such Gover 
servant may be terminated forthwi 
payment “To put the matter ina 
shell, to be effective the terminati 
service has to be simultaneous wit 
payment to the employee of whatev 
due to him. We need not pau: 
consider the question as to what \ 
be the effect if there was a bona 
mistake as to the amount which is 
paid. The rule does not lend itself t 
interpretation that the terminatio1 
service becomes effective as soon < 
order is served on the Government 
vant irrespective of the question < 
when the payment due to him ist 
made. If that was the intention o 
framers of the rule, the proviso y 
have been differently worded. A: 
often been said that if “the precise y 
used are plain and unambigous, we 
bound to construe them in their ord 
sense’ ‘and not to limit plain words 
Act of Parliament by consideratior 
policy, if it be policy, as to which r 
may differ and as to which decisions 
vary.” 

This decision was rendered on 
18, 1972. It was the validity of an 
der dated Sept. 25, 1968, termin 
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respondent therein, that  was..in 
stion in that case. We would like 
Observe, with respect, that the 
endment brought into R. 5 (1).(b), 
h effect from May 1, 1965, escaped 
notice of the Bench that decided 
tcase. The error was subsequently 
rected by another Bench § of this 
urtin the decision in Rajkumar v. 
ion of India, (AIR 1975 SC 1116) by 
ting: 


ree The effect of this amendment 
hat on Ist May, 1965, as also on 15-6- 
71, the date an which the appellant’s 
rvices were terminated forthwith it was 
t obligatory to pay to him a_ sum equi- 
lent to the amount of his pay and allo- 
inces for the period of the notice at 
>rate at which he was drawing them 
mediately before the terminating of 
. services or as the case may be for 
» period by which such notice falls 
ort. The Government servant concerned 
only entitled to claim the sums _here- 
before mentioned. Its effect is that the 
cision of this Court in Gopinath’s case 
IR 1972 SC (1487) (supra)] is no longer 
od law. There is no doubt that this 
le is a valid rule because it is now well 
tablished that rules made under the 
‘oviso to Article 309 of the Constitu- 
on are legislative in character retrospec- 
yely.”’ 


17. The question whether the 
rms embodied in the Order of appoint- 
ent should govern the service conditi- 
1s of employees in Government service 
- the rules governing them is not an 
pen question now. It is now well 
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settled that a Government servant whose 
appointment though: orignates in a con- 
tract, acquires a status and _ thereafter 
is governed by his service rules and not 
by the terms of contract. The powers 
of the Government under Art 309 to 
make rules, to regulate the _ service 
conditions of its employees are very wide 
and unfettered. These powers can be 
exercised unilaterelly without the consent 
of the employees concerned. It 
will, therefore, be idle to contend 
that in the case of employees 
under the Government, the terms 
of the contract of appointment should 
prevail over the rules governing their 
service conditions. The origin of Gove- 
rnment service often times is contractual. 
There is always as offer and acceptance, 
thus bringing it to being a completed Co- 
ntract between the Government and its 
employees. Once appinted, a Government 
servant acquires a status and thereafter 
his position is not one governed by the 
contract of appointment. Public law 
governing service conditions steps in to 
regulate the relationship between the 
employer and employee. His emoluments 
and other service conditions are there- 


after regulated by the appropriate statu- 


tory authority empowered to do so. 
Such regulation is permissible in law 
unilaterally without reciprocal consent. 
This Court made this clear in two Judge- 
ments rendered by two Constitution 
Benches for this Court in Roshan Lal 
Tandon v. Union of India, (1968). ISCR 
185 and in State of Jammu and Kasbmir 
v. Triloki Nath Khasa, (1974) 1 SCR 771. 
18. Thus it is clear and not open to doubt 


999 
ha 44 onl 


Report No. 22, p. 08 


that the terms and conditions of the 
service of an employee under the Govern- 
ment who enters service om a contract 
will, once he is appointed, be governed 
by the rules governing his service condi- 
tion. It will not be permissible thereafter 
forhim to rely upon the terms of con- 
tract which are not in consonance with 
the rules governing the service. 

19. The powers of the Government 


under Art 309 of the Constitution to — 


make rules regulating the service condit- 
ions of the government employees cannot, 
in any manner, be fettered by any agree- 
ment. The respondent cannot, therefore, 
Succeed either on the terms of the con- 
tract or on the notification which the 
High Court has relied upon. Nor can he 
press into service the rule of estoppel 
against the Government. 

20. Now, we may usefully advert to 
cl. (v) of para to of the Orders of appo- 
antment. This clause reads as follows: 

“Other conditions of service will be 
governed by the releuant rules and orders 
in force from time to time. 

21. This clause was inserted by 
way of abundant caution making it 
‘clear that the conditions of service will 
be regulated by the rules, obtaining 
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from time to time regarding the servic 
in question. 

22. The Division Bench of the Hig 
Court, in our considerred view, consi 
rred in relying upon the notification 1 
preference to R. 5 (1) (b) and to hold th 
the Order of termination was wrong an 
in setting aside the Judgement of th 
learned single Judge. The Judgemen 
under appeal has, therefore, to be se 
aside and wedoso. The appeal is allo 


wed with no order as to costs. 
23. We repeat what we have state 


above. The respondent has been sen 
out for reasons which we cannot decid 
in the absence of necessary materials 
We suggested to the learned Counss 
for the appellants. Mr. Tyagarajan, t 
provide the respondent with some job 
The Counsel, in fairness, agreed to con 
sult his clients. Though our Judgemen 
was ready long ago, we gave time tc 
the appellants’ Counsel here on thre: 
occasions, to explore the possibility o 
providing some job to the respondent 
Nothing tangible has happened. Wi 
still hope that this young man will b 
provided with some job the depart 
ment. 


Appeal allowed 


Cee 
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OBSERVATION 


Expunction of derogatory remarks against witness—Remarks made by 
gh Court while deciding appeal agzinst conviction—For deciding appeal cri- 
al evaluation of evidence of witness not necessary—Remarks are unjustified 
i need to be expunged. (Prevention of Corruption Act (2 of 1947), Ss. 5, 
(Penal Code (45 of 1860), S. 160)—Constitution of India, Art. 136, 


OBSERVED BY 


Mr. V. Balakrishna Eradi and Mr. S. Natarajan 
Hon’bie Judges, Supreme Court of India 


IN 


Criminal Appeal No. 421 of 1985, decided on 11-4-1986 in the case of Niranjan 


aad 


S. Natarajan, J. :— A peculiar feature 
‘this appeal by special leave is that it 
not an appeal against conviction or 
ainst acquittal but one preferred by 
prosecution witness for expunction 

several highly derogatory remarks 
ade against him by a learned Judge of 
e High Court of Orissa while allow- 
g Criminal Appeal No. 31 of 1982 on 
e file of the High Court of Orissa. 
iri Niranjan Patnaik, the appellant 
fore us was examined as P. W. 8in 
e trial of T. R. Case No. 6o0f 1980 
1 the file of the Special Judge (Vigi- 
nce), Sambalpur against the first res- 
myndent. The trial ended in conviction 
ainst the first respondent and when 
e appeal filed by him came to be heard 
1 the High Court the appellant had 
scome a Cabinet Minister in the State 
FOrissa. On account of the dispara- 
ng remarks made by the Appellant 


TEXT 


tnaik, Appellant v. Sashibhusan Kar and another, Respondents. 


Judge the appellant tendered his 
resignation and demitted office for main- 
taining democratic traditions. It is in 
that background this appeal has come to 
be preferred. . 

2. Pursuant toa trap laid by the 
Vigilance Police on the complaint of 
the appellant’s Manager, Gopi nath 
Mohanty (P. W. 2) the first respondent 
was arrested on 26-4-79 for having 
accepted a bribe of Rs. 2,000/- from 
Gopi Nath Mohanty. The marked cur- 
rency notes M. Os. V. to XXVI were 
recovered from the brief case M. O. IJ 
of the first respondent prior to the 
arrest. The prosecution case was that 
the first respondent had been extrcting 
illegal gratification at the rate of Rs- 
1,000/- per month during the months 
of January February and March, 1979 
from Gopi nath Mohanty but all of a 
sudden he raised the demand to Rs, 
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2,000/- per month in April 1979 and this 


led to Gopi Nath Mohanty laying infor- 
mation (Exhibit I) before the Super- 
intendent of Police (Vigilance) Acting 
on the report, a trap was laid on 26-4- 
79 and‘after Gopi Nath Mohanty had 
handed over the ‘marked currency notes 
the Vigilance party entered the office and 
recovered the currency notes from 
the brief case and arrested the first 
respondent. The first respondent denied 
having received any illegal gratification 


but offered no explanation for the pre- | 


sence of the currency notes in his brief 
CAS... 

3. Eleven witnesses including the 
appellant who figured as P. W. 8 were 
examined by the prosecution and the 
first respondent examined three witnesses 


D. Ws. 1.to 3 to substantiate the defence: 


set. up by him, viz, that the sum of Rs. 
2,000/- 
tion for conducting a drama and publi- 
shing a souvenir. by the Mining Officers’ 
Club and also towards donation for Chil- 
dren’s Welfare Fund. The Special Judge 
accepted the prosecution case and held 
the, first respondent guilty under S. 5. 
(2)read with S. 5(1) (d) of the Preven- 
tion of Corruption Act, 1947 (hereinaf- 
ter referred to as the ‘Act’) and S. 161 
of: the Indian Penal Code (hereinafter 
referred toas the ‘Code’). The Special 
Judge awarded a sentence of rigorous 
imprisonment for one year for the con- 
viction. under the first charge but did 
not award any separate sentence for 
the: conviction under §S. 161 of the 
Code. 


4. . Against: the conviction and. sen- 


“tence the first respondent preferred 


its case by acceptable evidence and | 


- for the possession of the currency no 


had been paid by way of dona-. 
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minal Appeal No. 31 of 1982.to the H 
Court of Orissa. A. learned Judge of 
High Court has. allowed the appeal h 
ding that the prosecution has not pro\ 


sides, the first respondent’s explanati 


appeared probable. While acquitting t 
first respondent the learned Judge h 
however, made several adverse remar 
about the conduct of the appellant a 
about the credibility of his testimo 
and itis with that part of the, judg 
ment we are now concerned with in th 
appeal. 

>. Mr. F. S. Nariman, learns 
counsel for the appellant argued th 
the appellant’s” limited role in the ca 
has been unnecessarily and unjust 
magnified by the Appellaté Judge ar 
further more the legal présumptio: 
against the first respondent have ~ beé 
failed to be applied and these erro 
have led. the learned Judge to mal 
uncalled for caustic comments again 
the appellant. Mr. Nariman furth 
argued. that it was not at all necessai 
for the learned Judge to have dwelt | 
length on the value of: the’ testimor 
of the appellant for allowing the appe 
of the first respondent. Mr. Parasata: 
learned Attorney General  farticipate 
in the debate pursuant to the notit 
issued to him and rendered assistant 
by placing. before us certain  earli 
decisions laying down the principles 1 
be followed if adverse comments are 
be made by Court affecting the characte 
and reputat on of litigants witness: an 
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rd parties:: Mr. ° Jitender ~ 
i not advance any arguments as no’ 
turbance of the acquittal of the first’ 
spondent by the Appellate ae iS” 
ght for in the appeal. : 


6. Having regard to the limited’ 
Dpe of the appeal it is not necessary 
us to traverse at length or refer in 
tail the circumstances under which 
trap was laid and the first respon- 
nt was arrested. Suffice it 

t Shri Niranjan Patnaik, the appe- 


* was the licensee ofan Iron Mine 


own as Murgabada Mines at Joda. 
pi Nath Mohanty (P. W. 2). had 


en employed by him as Manager 
the mines and he was attending 
the affairs of the Mines. The first” 


sponde nt who was the Senior Mining 


ficer for Joda had insisted on pay- _ 
1,000 to him for allowing © 
carried on 
Nath Mohanty — 


“nt. ‘of Rs. 
ining operations to be 
acefully and Gopi 
d ‘complied with the demand paid 
;.. 1000/- 


ry to March, 1979. Unexpectedly 
1en the first respondent raised the © 
mand to Rs. °2,000/- per month Gopi 


ath Mohanty reported the matter to 


4 Superintendent of Police (Vigilance) 7 
don his instructions a trap was laid | 


. 26-4-1979 and marked currency 
tes M. Os. V. to YXVI were passed 


. to the first respondent and there-_ 
ter the raiding party consisting of the 


spector of Police, Vigilance (P. W. 10) 
id. an Executive Magistrate (P. W. 9) 


covered the money .from the first 


Sharma,’ 
rned counsel for the first respondent 


to say 


every month during Jan-— 
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respondent and arrested him. ‘The first 
respondent was subjected to a chemical 
test of having his hands washed with 
sodium carbide solution. The solution 
turned pink ‘in colour establishing his 
having handled the marked currency. 
notes treated earlier with phenolptha-, 


lein powder. : 
7. The appellant was cited as a 


prosecution witness to speak to the fact 
that his Manager, Gopi Nath Mohanty 
(P. W. 2) had informed him in March 
1979 of his having parted with a sum of 
Rs. 3,000/- to the first respondent by 
way of bribe during the first three mon- 
ths of 1979 and subsequently about the — 
trap that had been laid for the first res-. 
pondent. The .appellant was not there-, 
fore, a material witness in the case and. 
had .only. been cited to corroborate the 
testimony of Gopi Nath Mohanty, in. 
some measure.. As he was not a mate- , 
rial.or crucial. witness the appellant did . 
not evince any interest in the trial of . 
the case. He, therefore, failed to ap-. 
peal in. Court in spite of being summo-.. 
ned to attend the Court on 3-2-1981. - 
and. again on 6-3-1981. He disregard... 
of the summons from Court led to a. 
third. summons being issued on 17-8-:. 
1981 with a warning that if he failed to . 
appear in Court on 7-9-1981! he would 
be compelled to attend Court by means 
of a warrant. It was on such compul- 
sion the appellant appeared in Court 
on 7-9-81 and gave his testimony. These 
facts are not controverted by anyone 
but even so the appellant has filed an 
affidavit before this Court to substantiate 
these matters. | 
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8. As earlier stated the first res- 
pondent did not deny his receiving the 
currency notes from Gopi Nath Moha- 
nty or the recovery of the notes from 
his brief case M.O.11. He, however, 
stated that the Money was given by way 
of donation for the welfare projects 
launched by the Mining Officer’s Club 
of the three defence witness examined 
by him D.Ws. 1 and 3 were Mines Inspe- 
ctors while D. W. 2 was a peon attached 
to the office of the first respondent. 
D. Ws. 1 and 3 had, however, to admit 
that the records produced to substantiate 
the case of donation had been prepared 


after the first repondent had been arrested 
and released on bail and the writing 


were made to the dictation of the first 
respondent. 

9. The trial Judge while asssessing 
the merits of the prosecution case took 
note of the fact that since the first res- 
pondent did not deny the receipt of the 
money or the seizure of the currency 
notes from him the burden of proof 
shifted to him under S. 4 (1) of the Act. 
The Special Judge was of the view that 
the explanation of the first respondent 
was belated and, therefore, was not be- 
lievable or acceptable and hence he con- 
victed and sentenced him. 

10. The learned Appellate Judge, 
while dealing with the appeal has failed 
to take note of S. 8 of the Act and sec- 
ondly he has given recognition to the 
rule of presumption contained in S. 4 
(1) of the Act only at a belated stage 
of the judgement. These factors have 
toa large extent distorted the perspec- 
tive to be taken in the case. Section 8 


S. Natarajan 
Judge 
Supreme Court of Indi 


of the Act which is extracted belo 
confers immunity from _ prosecuti 
under S. 165A on persons who figure 
witnesses in any proceeding against 
public servant for an office unden S. 1 
or S. 165 or under S. 5 (2) or S. 5 (3A 
of the Act. 

“Notwithstanding anything conta 
ned in any law for the time being i 
force, a statement made by a perso 
in any proceeding against a public ser 
vant for an offence under S. 16] or § 
165 of the Indian Penal Code, or unde 
sub-sec. (2) or sub-sec. (3A) of S. 5 


this Act, that he offered or agreed t 


offer any gratification (other than lege 
remuneration) or any valuable thing t 
the public servant, shall not subjec 
such person to a prosecution under § 
165A of the said Code.” 

11. Oversight of this provisios 
has made the Appellate Judge conclud 
that the appellant and Gopi Natl 
Mohanty (P. Wj 2) are as much guilty a 
the first respondent in the commissio: 
of the offences and as such they stan 
self-condemned as. accomplices to th 
crime and furthermore the two of ther 
stood exposed to prosecution under S 


165A of the Code. 
12. In so for as the rule of presum. 


ption under §.4(Il) is concerned the 
learned Judge has no doubt recognisec 
in the later portion of the judgement 
that even though S. (4) (1) would not 


apply to the charge under S. 5 
(2) read with S. 5. (1) of the 
Act it would undoubtedly — stanc 


attracted to the charge under S. 161 
of the Code. If the learned Judge 
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visualized this position at the 
set itself there would not have been 
necessity fora microscopic exami- 
ion of the evidence of the appellant 
for making sweeping remarks agai- 
him Mr. Nariman is, therefore, 
tified to some extent in contending 
t even though the Appellate Judge 
Ss aware that for the charge under 
161 of the Code the first respondent 
s under an obligation to rebut the 


al presumption raised egainst him 
e learned Judge has recognised this 


sition only after devoting the earlier 
rtion of the judgement’ for decrying 
appellant Gopi Nath Mohanty 
r having willingly played the role of 
ibe-givers. 


13. Yet another serious inifitmity 
the judgement of the Appellate Judge 


that the learned Judge has castigated 
e appellant and Gopi Nath Mohanty 
r having given bribes of Rs. 1,000/- 
2r month for three months to the 
rst respondent and decried both of 
iem for putting forth a false case 
hile at the same time holding that 


e receipt of bribe of three thousand 
Ipees is not the subject-matter of 


aarge and as such the first respondent 
as under no obligation to disprove 
1e evidence of the appellant and Gopi 
lath Mohanty on that aspect of the 
atter. Since the payment of Rs. 
000/-during the earlier months was 
ot the subject-matter of charge there 
as no need or necessity for the lear- 


ed Judge to have critically examined 
ne evidence of the appellant and Gopi 


Jath Mohanty on that aspect of the 
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matter. Conversely if the learned 
Judge felt that the evidence relating to 
those payments hada material bearing 
on the case he should not have absolved 
the first respondent of any obligation 
to deny those allegations. The error 
that has crept in because of the diffe- 


rent standards adopted can be seen 
from the conflicting expressions in the 


judgment extracted as under : 

In para 12 of the judgment it is 
stated as below :— 

“The statements made by Mr. 
Patnaik (P.W.8) and his manager 
(P.W.2) with regard to willing parti- 
cipation in the matter of payments of 


bribe money to the appellant would 
bring about their own condemnation. 


These two persons, on their own show- 
ing, were bribe givers. A_ bribe-giver 


must be condemned as much as 
a bribe-taker. Givers of — bribe 


amounts to public servants are undoub- 
tedly accomplices to the crime............... 
Being accomplices to the commission 


of crime because of their statements of 
payments of bribe money to the appellant 


for three months, the evidence of these 
selfcondemend persons, who on their 
own showing had thrown moral scru- 
ples and sense of honesty, if they had 


any to the winds for which instead of 
refusing to meet the demand of the ap- 


pellant, they had willingly paid bribe 
amounts for three months, would be 
unworthy of credit without corrobora- 
tion in material particulars and through 
reliable sources.”’ 

14. However, in para 16 of the 
judgement it is held that the first respon- 
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dent was under no obligation to meet the 
allegations relating to the payment of Rs. 
3,000/- to him. The relevant portion 1s 
worded as follows : 

“He had neither been charged under 
Ss. 5 (2) and 5(1) (d) of the Act or under 
S. 161 of the Code for receiving illegal 
gratification during the months of Jan- 
uary to March, 1979 and had not been 
asked to meet these allegations. No per- 
son can be condemned unheard and for 
that reason the appellant could not be 
condemned on the basis of the statement 
made by P. W.2 and P. W. 8 that he 
had been paid bribe amount for 3 
months at the rate of Rs. 1,0U0/- per 
month.”’ 

15. Nevertheless the learned Judge 
has again reverted to his original pers- 
pective and commented in para 17 as 
under : 

“If as submitted by the defence, the 
evidence of P. Ws. 2 and 8 with regard 
to the monthly payment of bribe money 
at the rate of Rs. 1,000/- per month and 
the increased demand of Rs. 2,000/- is 
not accepted for the aforesaid reasons, 
it would expose the utter falsity of. the 
evidence of P. Ws. 2 and 8”, 

16. Over and above all these, the 
learned Judge has failed to consider 
whether a detailed examination of the 
testimony of the appellant was really 
called forin order to allow the appeal 
of the first respondent and set aside his 
convictions from what has already been 
stated it will be apparent that what fell 
» for consideration was whether a sum of 
Rs. 2,00 )/- which was admittedly recove- 
red from the first respondent had been 
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received by him by way of bribe or 
way of donation. For this limited qu 
tion the appellant was not a mate 
witness in the case. It was only 
Manager, Gopi Nath Mohanty (P. W. 
who claimed to have made the earl 
payments to the first respondent as 
as to have given report and participat 
in the trap proceedings when the fi 
respondent raised the demand of bri 
from Rs. 1,000 to Rs. 2,000 per mont 
The assumption of the Appellate Jud 
that Gopi Nath Mohanty would not ha 
paid any sum of money to the first re 
pondent or given the FIR (Exhibit P 
against him without securing the pric 
approval of the appellant is only base 
on conjecture and not on evidence. Th 
learned Judge has also overlooked th 
fact that the appellant had not exhibite 
any anxiety to depose against the fir 
respondent and onthe other hand h 
appeared in Court and gave evidenc 
only after being warned in the summon 
issued for the third time that a warrar 
would be issued against him if he faile 
to respond to the summons. If all thes 
factors had been perceived it would hav 
been clear that there was no need what 
ever for a minute examination of th 
appellant’s testimony ora critical inqui 
sition of his character and conduct an 
the judgement of acquittal could have a 
well been rendered with reference to th 
failings in the evidence of Gopi Natl 
Mohanty and the acceptable features i 
the explanation of the first responden 
for his possession of the currency note 
M. Os. V. to XXVI series. 

17. The defective approach mad 


rt No. 23, p. 07 


the Appellate Court has resulted in 
graphs 9 to 17 being devoted to an 
uation and criticism of the appella- 
evidence out of the total 36 para- 
hs contained in the judgement. In 
e paragraphs the Appellate Judge has 
rely criticised the appeiljant and has 
e harsh remarks which are not souhgt 
be expunged. They are extracted 
Ww: 

“These two persons, on their own 
wing, were oribe-givers............ Being 
mplices to the commission of crime 
ause of their statements of payments 
e moneys to the appellant for three 
Inths, the evidence of these two self- 
demned persons, who, on their own 
wing, had thrown moral scruples and 
se of honesty, if they had any, to the 
ids for which instead of refusing to 
et the demand of the appellant, they 
1 willingly paid bribe-amounts for 
ee months, would be unworthy of 
dit without corroboration in material 
tticulars and though reliable sources.”’ 


10... in which case both P. Ws. 2 
18 would be liable for abetment of 
mmission of the said offence by the 
pellant......The acts of P. Ws.2 and 8 
uld also be culpable uncer S. 165-A 
the Code......both P. Ws. 2 and 8 were 
ble to be punished under S. 165-A of 
»Code. The investigating agency did 
t choose to prosecute the appellant 
d P. Ws. 2 and 8 for commission of 
sse offences.” 

“Undoubtedly, P. Ws. 2 and 8 be- 
ig to the first category.” 

Brie in these two accomplices, nam- 
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ly 22x. 


“While, as observed by me, P. Ws. 
2 and 8 and have condemned themselves 
as habitual bribe-givers by their own 
statements and for this, they have to 
blame none but themselves. 


18. It will be apposite to mention 
here that the appellant has now here 
stated in his evidence that Gopi Nath 
Mohanty made the payment of Rs. 
3,000 for the three months in question 
after obtaining his permission or appro- 
val. On the other hand he has only 
deposed that in March 1979 Gopi Nath 
Mohanty had informed him of the 
payment of these amounts, and in order 
to balance the accounts he had given 
directions for the amount being shown 
as impressed cash with the Manager. 
The Appellate Judge has also proceeded 


on the assumption that the appellant was 


holding a public office at the relevant 
time while in fact the appellant had ne1- 
ther joined the Ministry nor even became 
a Member of the Legislative Assembly 
when the first respondent was trapped 
and arrested. 


19. We may now refer to certain 
earlier decisions where the right of Courts 
to make free and fearless comments’ and 
observations on the one and the corres- 
ponding need for maintaining sobriety, 
maderation and restraint regarding the 
character, conduct integrity, credibility, 
etc of parties, witnesses and others are 
concerned. 

20. In state of Uttar Pradesh v. 
Mohammad Naim, (1964) 2 SCR 363 
it was held as follows : 
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“It there is one priaciple of cardi- 
nal importance in the administration of 
justice, it is this the proper freedom 
and independence of Judges and Magis- 
trates must be maintained and they 
must be allowed to perform their func- 
tions freely and fearlessly and without 
undue interference by any body, even by 
this Court At the same time it is equa- 
lly necessary that in expressing their 
opinions Judges and Magistrates must 
be guided by considerations of justice, 
fair play and restraint. It is not infre- 
quent that sweeping generalisations de- 
feat the very purpose for which they are 
made. It has been judicially recognised 
that in the matter of making dispara- 
ging remarks against persons or autho- 
rities whose conduct comes into con- 
sideration before Courts of law in cases 
to be decided by them, it is relevant 
to consider (a) whether the party whose 
conduct is in question is before the 
Court or has an opportunity of explai- 
ning or defendinig himself ; (b) whether 
there is evidence on record bearing on 
that conduct justifying the remarks ; and 
(c) whether it is necessary for the deci- 
sion of the case, as an integral part 
thereof, to animadvert on that conduct. 
It has also been recognised that judi- 
cial pronouncements must be judicial in 
nature, and should not normally depart 


from sobriety, moderation and re- 
serve.” 


21. Vide also in R. K. Lakshmanan 
Vs. A. K. Srinivasan, (1975) 1 SCR 204: 
(AIR 1975 SC 1741) wherein this ratio 
has been referred to. 
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22. In Panchanan Benerji v.. Up 
dra Nath Bhattacharji, AIR 1927 all 
Sulaman, J. held as follows : 


“The High Court, as the Supre 
Court of revision, must be deemed 
have power to see that Courts below 
not unjustly and without any Jaw 
excuse take away the character of a pa 
or of a witness or of a counsel bef 
tet | 

23. It is, therefore, settled Jaw th 
harsh or disparaging remarks are not 
be made against persons and authoriti 
whose conduct comes into consideratic 
before Courts of law unless it is real 
necessary for the decision of the cas 
as an integral part thereof to anima 
vert on that conduct. We hold that tk 
adverse remarks made against the app 
llant were nietber justified nor called fo 


24. Having regard to the limite 
controversy in the appeal to the Hig 
Court and the hearsay nature of evidenc 
of the appellant it was not at all nec 
ssary for the Appellate Judge to hav 
animadverted on the cenduct of th 
appellant for the purpose of allowing th 
appeal of the first respondent. Even as 
suming that a serious evaluation of th 
evidence of the appellant was really calle 
for in the appeal the remarks of the lear 
ned Appellate Judge should be in con 
formity with the settled practice o 
Courts of observe sobriety, moderatio! 
and reserve. We need only remind tha 
the higher the forum and the greater th 
powers, the greater the need for restrain 
and the more mellowed the reproacl 
should be. 


Jo. 23, p. 09 


As we find merit in the conten- 
the appellant, for the afore- 
sons, we allow the appeal and 


he derogatory remarks made ~ 
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against the appellant set out earlier to 
stand expunged from the judgement under 
appeal. | 


Appeal allowed 


ie 
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Age restriction in promotion—Apoointment of Assistant Judges by he 
otion amongst members holding posts of Civil Judges--Provisions are 
ational, arbitrary and unreasonable—Gujarat Judicial Service Recruitment 
les (1961) (as amended in 1979)—Constitution of India Art 14, 16, 309, 234, 


OBSERVED BY 


Mr. A. P. Sen, Mr. E.S. Venkataramiah and 
Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeal No. 2588 of 1985 decided on 19-3-1986 in the case of Indravadan 
. Shah Appellant v. State of Gujarat and another, Respondents. 


TEXT 


Ray, J. :—This appeal raises a very 
10rt though important question as to 
1e validity and vires of the provisions 
f Rule 6(4) (i) and Rule 6(4) (iii) (a) 
f the Gujarat Judicial Service Recruit- 
nent (Amendment) Rules 1979. The 
slevant rules are quoted hereinbelow : 


(i) Appointment to the post of an 
.ssistant Judge shall be made by the 
yovernor in consultation with the High 
‘ourt by promotion ofa person from 
mongst such perions (comprising of 
10se holding the posts of Civil Judges 
Junior Division) and those in the cadre 
f Civil Judges (Senior Division) 
hhose name have been entered in the 
elect List referred to in the Clause (ii) 
efore they have reached the age of 41 
ears and continue in that list on the 
ate of. appointment; 

Provided that no person shall be 


eligible for such appointment unless he 


has : 


(a) served fora period of not less 
than seven years as a Civil Judge (Junior 
Divison); or 


(worked on civil side for a period 
of not less than three yeers if he belongs 
to the cadre of Civil Judge (Senior 
Divison). 

(ii) A Select List of members who 
are considered fit for appointment by 
promotion to posts of Assistant Judges 
shall be prepared annually by Govern- 
ment in consultation with the High 
Court. The selection shall be based on 
merit, but seniority of the member 
shall be taken into account as far as 
possible. 


(ili) (a) The name of a candidate 
entered in the Select List shall be struck 
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out of it on his reaching the age 49 
years if during the interval, he is not 
appointed as an Assistant Judge. 

2. The appellant was born on 
6-4-1934 and in accordance with the 
provisions of Gujarat Judicial Service 
Recruitment Rules 1961 as amended 


in 1964 to 1969, the appellant being’ in 
the cadre of Civil Judge (Senior Divisi- 


on) was considered for selection for 
inclusion in the select list to be consi- 
dered for appointment by promotion to 
the post of Assistant Judge in the years 
1980-81 and 1981-82, but he was not 
found. suitable. He was, however, 
found suitable and his name appeared 


in the Selection List prepared for the 
year 1982-83. His turn did not come 


up and the Select List lapsed with the 
expiry of 30-4-1983. On that date as 
had already completed 48 years, his 
name was not put on the select List 
for the following year, namely 1983-84. 
It is against this non-appearance of 
his name in the Select List of 1983- 


. 84, the appellant assailed the validity 
of the aforesaid provisions of Rules 


6 (4) (i) and 6 (4) (iii) (a) of the 
Gujarat Judicial Service Recruitment 
Rules, 1961 as amended up to 1979 on 
the ground that they were unreasonable, 
arbitrary, discriminatory and violative 
of Articles 14 and 16 of the Constitution 
of India by a Writ Petition in the High 
Court of Gujarat being Civil Appeal 
No. 2332 of 1984, whereona rule was 
issued on December 17, 1984. The said 
rule after noticefto the parties was dischar- 
ged and it was held that the impugned 


rules were not arbitrary, unreasonable 
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or irrational and they are not also di 
criminatory. 


3. The Governor of Gujarat fram 
the Gujarat Judicial Service Recru 
ment Rules 1961 under proviso to Art 
cle 309 of the Constitution of Ind 
read with Article 234 o0f the Constit 
tion laying down the mode of recruitme 
to the Gujarat Judicial Service. The 
rules as amended up to 1979 provid 
that the Gujarat Judicial Service sha 
consist of two branches namely (1) Jun 
or Branch and (ii) Senior Branch. Th 
junior branch shall consist of two clas 
ses, 1. e- (a) Class I comprising th 
cadre of Civil Judges (Senior Division 
(b) the Judges of the Court of smal 
Causes and (c) Class II comprising Civi 
Judges (Junior Division) and Judicia 
Magistrates of First Class. In accorda- 
nce with the amended _ recruitmen 
Rules 1979 the cadre of Civil Judge 
(Senior Division) shall consist of :— 

(a) all Judicial Officers holding o1 
the said date, the post of : 

(i) Civil Judge (Senior Division) 
(ii) Chief Judicial Maggistrate 
and 


(iii) Metropolitan Magistrate 
(b) Officers recruited to the saic 
cadre undre sub-rule (i) of Rule 4. 


4. The Senior Branch shall consis 
of District Judges, Principal Judges o 
Ahmedabad City Civil Court the Chie! 
Metropolitan Magistrate, the Chie! 
Judge of Small Causes Court, Ahmeda: 
bad, the Additional Chief Metropol: 
tan Magistrate, Ahmedabad and _ the 
Assistant Judges, Rules 6 (4) (i) and 6(4 
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(a) clearly provide that a Civil Judge 
ior Division) after completing 48 
s of age will not be eligible for con- 
ration for promotion to the post of 
istant Judge and his name appearing 
elect list will be struck out from the 
ct list on his completion of 48 years, 
on reaching 49 years of age. 


5. The only question for conside- 
on is whether the provisions of afore- 
Rules 6 (4) (i) and 6 (4) (iii) (a) of 
Gujarat Judicial Service Recruitment 
es 1961 as amended up to 1979 are 
alid being arbitrary, irrational, unrea- 
able and in contravention of the equa- 
Clause envisaged in Articles 14 and 
of the Constitution of India. To 
ide properly this question, it is rele- 
t to consider in this connection Rule 
2) (i), which provides for appointment 
the post of District Judge. The rele- 
nt except ofthe said rule is quoted 
reinbelow : 

The appointment to the postof a 
strict Judge shall be made by the 
yvernor :— 

(a) in consultation with the High 
yurt from amongst the members of the 
nior Branch who have ordinarily ser- 
d as Assistant Judges ; or 


(d) on the recommendation of the 
gh Court from amongst members of 
e Bar who have practised as Advocates 
Pleaders for not less than seven years 
the High Court or Court subordinate 
ere to: 

Provided that a person recruited at 
e age of not more than 45 years (except 
the case of a person belonging toa 


235. 
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community recognised as Backward by 
Government for the purpose of recruit- 
ment in whose case at the age not more 
than 48 years) shall before he is appoin- 
ted asa District Judge, be appointed in 
the first instance to be an Assistant Judge 
for such period as may, on the recom- 
mendation of the High Court, be deci- 
ded by Government on the merits of his 
case. 

6. It appears that regarding appoint- 
ment to the posts of District Judges by 
promotion from amongst members of 
the Junior Branch who have ordinarily 
served as an Assistant Judge, there is 
no limit or bar of age unlike that of the 
appointment of an Assistant Judge by 
promotion from the members of Civil 
Judges (Senior Division) or from mem- 
bers of Civil Judges (Junior Division) 
or from members of Civil Judges (Junior 
Division). It is only in the case of direct 
recruitment from amongst the members 
of the Bar to the post of District Judges 
there is an age limit of 45 years which 
is relaxed to 48 years in the case of 
recruitment of persons belonging to the 
community recognised as backward by 
the Government. It was tried to be jus- 
tified on behalf of the respondents par- 
ticularly by the High Court of Gujarat 
by filing counter that this age restriction 
for promotion to the post of Assistant 
Judge was in yogue since 1924 or so 
even in the erstwhile State of Bombay, 
though there was no age limit for selec- 
tion to the post of District Judge from 
the Bar. It has been further stated that 
the rationale underlying the age restric- 
tion for recruitment to the post of Assis- 
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tant Judge is that such Assistant Judges 
should have sufficient number of years 
left before they reach the age of super- 
annuation, so that their service can be 
utilized as District Judges. There would 
be no point in selecting them as Assis- 
tant Judges if they have to retire only 
as Assistant Judges. It has been further 
stated therein that the present any scale 
of Civil Judges (Senior Division) is Rs. 
13.0-1700/- p.m. and the same is the 
scale for the post of an Assistant Judge. 
So if an incumbent is taken as an Assis- 
tant Judge at an advanced stage he may 
have to retire only as Assistant Judge 
with the result that he will not have any 
pecuniary gain by being promoted as an 
Assistant Judge from the post of Civil 
Judge (Senior Division). It has been 
further stated that the law making autho- 
rity might have considered that a Civil 
Judge (Senior Division) or Civil Judge 
(Junior. Division) who completes 48 
years .of age may not be fully equipped 
with the physical and mental calibre 
for that higher post calling for essentially 
different type of duties, namely conduc- 
ting Sessions cases, appeals, etc. The 
High Court duly considered this aspect 
of the case and thereafter the rules in 
question were framed. No rejoinder has, 
however, been filed on behalf of the 
State. 

7. Similar contentions were made 
before us by the learned counsel who 
appeared on behalf of the High Court to 
support the rationale behind the laying 
down of the age bar for the purpose or 
promotion to the post the Assistant Judge 
In case oO: persons already in service. 
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8. The Division Bench of 
Gujarat High Court held that this s 
tem was in vegue for many decad 
even inthe bilingual State of Bomb 
Though there was no restriction reg 
ding age for selection from the memb 
of the Bar to the post of District Jud 
there was age limit for selection a 
appointment by promotion from t 
members of Junior Branch to the po 
of Assistant Judges. This age restricti 
provided by the recruiting authorit 
for different cadres of posts is not repu 
nant to Article 14 of the Constitutio 
It was also observed that members « 
the Bar have got free atmosphere | 
work and there was enough scope fe 
them to better develop their ment 
faculty. If inthe interest of an impo 
tant post like that of a District Judg 
a member of the Bar is to be recruite 
in order to enthuse fresh blood at th 
important position of the service cadr 
it can be said to be a different class alt 
gether. As such there was no discrim 
nation by introducing age bar in tk 
recruitment rules so far as appointme! 
to the post of Assistant Judges by pr 
motion is concerned. The Class of Assi 
tant Judges and the Class of Distri 
Judges for this purpose constitute tw 
different classes. 

9. This reasoning given by tl 
High Court is totally unsustainable f 
the simple reason that ifa person he 
ding the post of Civil Judge (Seni 
Division) who has completed 48 years « 
age is considered to be not fully equippe 
with the physical and mental calibs 
for being appointed to the higher post « 
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istant Judge, then on the same ana- 
how a member of the Bar will be 
sidered at the age of 48 years to be 
t suitable for being oppointed to-the 
er and responsible post of District 
ge and such appointees will infuse 
h blood at that important service. On 
other hand it is well established that 
the coming of age and experience, a 
icial officer becomes more suited and 
1 quipped to perform and discharge 
higher duties and _ responsibilities 
ched to the higer posts of Assistant 
ge and that of District Judge. 

10. The posts of Assistant Judge 
well as of District Judge are included 
Senior Branch of Gujarat Judicial 
vice. It is incomprehensible how 
se two cadres of Assistant Judges and 
strict Judges can be treated as two 
ferent classes altogether, thereby justi- 
ing the introduction of age restriction 
regard to selection and appoint- 


nt by promotion to the post of 
sistant Judge while doing away 
th any such sort of age limit or 


striction in respect of appointment to 


> post of a District Judge by promo- 
n from amongst the members of the 


nior Branch who have served as Assis- 
at Judges. Articles 14 and 16 of the 
ynstitution ensure that there should 
tt be any discrimination in the matter 
appointment in service, nor there will 
any arbitrariness or unreasonbleness 
the rules of recruitment providing 
r appointment to the service either by 
omotion or by direct recruitment. 
yere is no nexus to the object sought 
be achieved by introducing the age 
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restriction as regards the promotion by 
appointment to the post of Assistant 
Judge from amongst the members of the 
Gujarat Judicial Service (Junior Branch), 
as provided in Rules 6(4) (i) and 6 (4) 
(iii) (a) of the said rules. But in respect 
of appointment to the higher post of a 
District Judge by promotion from 
amongst the members of the Junior 
Branch who have served as Assistant 
Judges, on such restriction of age has 
been provided in Rule 7 (2) (i) (a) and 
(b) of the said rules. There is obviously 
no rationale nor any _ reasonableness 
for introduction of this age bar in regard 
to appointment by promotion to the 
post of an Assistant Judge. That rule, 
is, therfore, arbitrary and it violates the 
Salutary principles of equality and want 
of arbitrariness in the matter of public- 
employment as guaranteed by Articles 14 
and 16 of the Constitution. It is perti- 
nent to refer in this connection to the 
observation of this Court in the case of 
E. P. Royappa v. State of Tamil Nadu 
(1974) 2 SCR 348 which are in the follo- 


wing terms:— 
‘‘Though enacted asa distinct and 


independent fundamental right because 
of its great importance as a principle 
ensuring equality of opportunity in 
public employment which is so vital 
tothe building up of the new classless 
society envisaged in the constitution, 
Art. 16 is only an instance of the 
application of the concept of equality 
enshrined in Art. 14. In other words 
Art. 14 is the genus while Art. 161s a 
specieies, Art. 16 gives effect tothe doct- 
rine of equality in all matters relating to 


ye 
udu 
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public employment. The basic princi- 
ple which, therefore, informs both Arts. 
14 and 16 is equality and inhibition 
against discrimination......... 

Equality isa dynamic concept with 
many aspects and dimensions and it 
cannot be “cribbed, combined and confi- 
ned” within traditional and doctrinaire 
limits. From a positivistic point of 
view, equality is antithetic to arbitra- 
riness. In fact equality and arbitrariness 
are sworn enemies; one belongs to the 
rule of law in a republic while the other, 


to the whim and caprice of an absolute ~ 


monarch. Where an act is arbitrary, 
it is inplicit in it that it is unequal 
both according to political logic and 
constitutional law............ a 


11. Similar observations have been 
made in the case of Maneka Gandhi v. 
Union of India (1978) 2SCR. 621. It 
has been observed that :— 


“Article 14 strikes at arbitrariness 
in State action and ensures fairness 
and equality of treatment. The princi- 
ple of reasonableness, which legally as 
well as philosophically, is an essential 
element of equality or non-arbitrariness 
pervades Article 14 like a brooding 
omnipresence’’, 


12. The reach and ambit of Arti- 
cle 14 has been very succinctly reite- 
rated again by this Court in the case 
of R. D. Shetty v. International Airport 


Authority of India (1979) 3 SCR 1014: 
as follows : — 


“It is now well settled that Article 
14 strikes at arbitrariness in State 
action and ensures fairness and equality 
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of treatment. It requires that § 
action must not be arbitrary but m 
be based on some _ rational relev 
principle which is non-discriminat 
it must not be guided by any extrane 
or irrelevant considerations, beca 
that would be denial of equality. 
principle of reasonableness and ratio 
lity which is legally as well as philo 
phically an esssential element of equ 
lity or non-arbitrariness is projected 
Article 14 and it must characterise ev 
State action whether it be under aut 
rity of law or in exercise of executi 
power without making of law’’. 

13. We have already stated herei 
before that the provisions : 
Rules 6 (4) (i) read with 6 ({ 
(ii1) (a) are irrational, arbitra 
and unreasonable inasmuch as_ the 
is no nexus to the object sought — 
be achieved by introducing the ager 
striction in regard to appointment | 
Assistant Judge by promotion fro 
amongst members holding posts | 
Civil Judges (Junior Division) ar 
those in the cadre of Civil Judg 
(Senior Division) whose names_ hat 
been entered in the select list. We hay 
also held that though the post of Ass 
stant Judge as well as the post of Dis 
rict Judge belong to the Senior Branc 
of Gujarat Judicial Service, yet in tl 
higher cadre of District Judge no suc 
age bar has been introduced. Mor 
Over, as been stated by the _ learneé 
counsel appearing on behalf of tl 
High Court of Gujarat that this ru 
regarding age restriction which wi 
Originally introduced in the recrul 
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t rules of Judiciel Service in the 
gual State of Bombay has subsequ- 

been deleted and discontinued in 
elevant Recruitment Rules of Maha- 
tra Judicial Service, it is curious 
this archaic, unreasonable and irra- 
al rule which is ex facie arbitrary 
discriminatory has been allowed to 
inue in the Gujarat Judicial Service 
ruitment Rules 196! as amended up 
979. SeetErh 2 
14. We wish to make it clear that 

observations made _ hereinbefore 
Id not be construed to mean that 
e cannot be any fixation of age of 
erannuation in different grades of 
r services namely armed forces, air 
e and naval force. In such services 
fixation of different age of superan- 
ion in different giades may be made 
dublic interest in order to ensure ex- 
lence in Service as well as merit and 
ciency which to a great extent de- 
1d on pheysical fitness apart from 
rit. 


15. In the premises aforesaid, the 
visions of Rule 6 (4) (i) and Rule 6 


Oe) 
Ca) 
i) 
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(4) (iii) (a) of the Gujarat Judicial Ser- 
vice Recruitment (Amended Rules), 1979 
are invalid and had as it are unreasona- 
ble, irrational, arbitrary and discrimina- 
tory, and violating the equality clause 
envisaged in Articles 14 and 16 of the 
Constitution of India. 


16. These rules in so far as they 
impose age restriction in the matter of 
promotion to the post of Assistant 
Judge are'liable to be quashed and set 
aside and the judgement of the High 
Court of Gujarat is also set aside. We 
direct that the name of this appellant 
shall be deemed to have been continued 
in the select list of 1983-84 and his case 
for appointment to the post of Assistant 
Judge shall be considered on that basis 
by the authorities concerned. If he is 
so appointed to the post of Assistant 
Judge, he shall get his due seniority 
and all retiral benefits reckoning his 
service on that basis. The appeal is 
accordingly allowed. There will be no 
order as to-costs. 


Appeal allowed. 


™ V4 ff 
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OBSERVATION 


\) Subordinate Civil Courts Ministerial Establishment Rules (1947), Rr 5, 
nd Appendix II—Reles for the Recruitment of Ministerial Staff to the 
wrdinate Offices (1950), Rr. 3,5, 6, 7,—Recruitment of ministerial staff— 
jision for, made in 1947 Rules —Promulgation of 1950 Rules in supersession 
sisting Rules —1950 Rules in supersession of existing Rules—1950 Rules 
making some modification in syllabus for examination —Entire 1947 
ss cannot be said to be repealed by implication by 1950 Rules. (General 
ises Act (10 of 1897) S. 6). 
(B) Subordinate Civil Courts Ministerial Establishment Rules (1947), Rr. 


and Appendix Ii-Rules for the Recruitment of Ministerial Staff to the 
dinate Offices (1950), Rr. 3, 5,6,7—-Subordinate Civil Courts Ministerial 


blishment (Amendment) Rules (1969), Rr. 2, 3—Recruitment of ministerial 
f Competitive test for, held in 1981—Test held in accordance with 1950 
‘Ss is proper—Amendment Rules of 1969 do not effectively substitute 1950 
; 1987 —All Gj) 541, Reversed General Clauses Act (10 of 1987) S. 6); (inter- 
ation of Statutes Implied repeal). 
(C) Constitution of India Art. 226—Writ petition—Grant of relief —i'eti- 

challenging validity of competitive exam as not held as per law—iet.- 
r appearing for examination without protest —Petitioa filed on realisa- 
that he would not succeed—Kelief ought not to be granted to petitioner 
All CJ 541, Reversed. 

OBSERVED BY 


Mr. A. P. Sen, Mr. E. S. Venkataramiah and Mr. B. C. Ray, 
Hon’ble Chief Justice and Judges, Supreme Court of India. 


IN 


Civil Appeal No. 2999 of i985, decided on 18-3-1966 in the case of Om Prakash 
la, Appellant v. Akhilesh Kumar Shukja and others, Respondents. 


TEXT 
Venkataramiah, J:—-This appeal by September, 1981 for selecting candidates 
ial leave is filed against the judge- for appointment to the vacancies in 


tand order of the High Court of Grade IIIf of the ministerial staff in the 
habad dated April 12, 1985 in Writ Subordinate Courts in the District of 
ion No. 3961 of 1982 by which the Kanpur. 

1 Court of Allahabad quashed the 9. Before the commencement of 
Its of the competitive examination the Constitution, recruitn ent to the 
by the District Judge of Kanpur in ministerial establishment in the Subor- 
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dinate Civil Courts of the United Provin- 
ces was regulated by the Subordinate 
Civil Courts Ministerial Establishment 
Rules’). The said Rules were promulga- 
ted by the Governor of the United 
Provinces on August 1, 1947. The epre- 
ssion ‘Ministerial Establishment’ was 
defined by R. 2 (c) of the 1947 Rules as 
the staff of the Subordinate Civil Courts 
consisting of ministerial servants as 
defined in Fundamental Rule _ (17), 
Financial Handbook, Vol. 1], 
Part If. According to the definition 
givyeh dsiny oR: 2 (e) of the 
1947 Rules the expression Subordinate 
Civil Courts’ included the Courts of 
District and Sessions Judge, Additional 
District and Sessions Judges, Civil and 
sessions Judges, Civil Judges, Additional 
Civil and Sessions Judges, Civil Judges 
Additional Civil Judges, Munsifs, Addi- 
tional Munsifs, and Courts of Small 
Causes subordinate to the High Court of 
Judicature at Allahabad or the Chief 
Court of Oudh at Lucknow. R. 5 of the 
1947 Rules prescribed the academic 
qualifications which a person should 
possess for being a candidate to a post 
in the ministerial establishment. It reads 
as follows : 


3. Academic qualifications-No 
person who is not already on the staff 
attached to a subordinate civil court 
shall be appointed to a post in the 
ministerial establishment unless; 


(a) he has passed at least the High 
School examination conducted by the 
Board of High School and Intermediate 


Education, United Provinces or any 
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other examination which has been 
may be declared by the Governor to 
equivalent thereto; 

(b) he possesses a thorough kni 
ledge both of Urdu and Hindi; 

(c) he possesses in the case 0} 
candidate for the post of stenograp 
a diploma or certificate from a Univ 
sity or a recognised shorthand <% 
typewriting institution, showing that 
possesses a speed of at least 100 wo 
in shorthand and 35 words per min 
in typewriting.” 

3. Rule 11 of the 1947 Rules wh 
is relevant for the purposes of this c 
reads as follows: - 

‘11. The recruitment shall 
based on the results of a competit 
examination, and an interview by | 
District Judge at the headquarters of 
judgeship the examination and 
interview shall be held in the mant 
laid down in Appendix II. 

Provided that the District Juc 
may delegate any one or more of | 
functions other than the function 
interviewing the candidates toa sen 
civil judge or senior munsif in respe 
of the examination held under t 
rule” | 

4. Appendix II of the 1947 Ru 
which contains the details re ardi 
the manner in which the competiti 
examination was to be held reads thu 

‘“APPENDIX II 
(VIDE RULE ID) 

The examination shall be in tht 
parts. | 
(J) Compulsory subjects 350 marks To 
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50 marks 500 
100 marks 


Compulsory subjects shall be—_ 
(a) Translation from English 

o Urdu 
(b) Translation from English 

o Hindi 


Optional subjects 
Interview 


-Total 
(c) Translation from Urdu 
o English 
200 
(d) Translation from Hindi 
o English 
(e) Precis writing 50 
(f) . Dictation 100 
Optional subjects— 
Shorthand and typewriting SH 


' In the optional subjects no marks 
all be awarded to any candidate who 
ves not reach the minimum standard 
quired in the note to R. 14 


Any clerk who is already on the 
tablishment and is not qualified as a 
enographer may sit for the examination 
typewriting and shorthand alone and 
ill be eligible for appointment as steno- 
apher if he qualifies.”’ 


5. By virtue of the provisions of 
rticle 313 and of Article 372 of the 
onstitution, the 1947 Rules continued 
|} be in force even after the commence- 
ent of the Constitution. But on July 
, 1950 the Governor of Uttar Pradesh 
romulgated rules for the recruitment of 
inisterial staff to the subordinate off- 
sin the State of Uttar Pradesh inclu- 
ing the offices of subordinate Civil 
ourts in exercise of the powers confer- 
-d on him by the proviso to Article 309 
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of the Constitution of India in super- 
session of all existing rules and orders 
on the subject. These rules were called 
the ‘Rules for the Recruitment of Minis- 
terial Staff to the Subordinate Offices, 
1950’ (hereinafter referred to as the 1950 
Rules’). Rule 2 of the 1950 Rules d2fi- 
ned the term ‘Subordinate Office’ as 
including all offices under the contro) of 
the Governor of Uttar Pradesh other 
than those of the Secretariat, the State 
Legislature, the High Court and the Pub- 
lic Service Commission, Rule 3 of «he 
1950 Rules provided that the recruit- 
ment to the lowest grade of the minis- 
terial staffina subordinate office shall 
be made onthe basis of a competitive 
test Rules 5, 6 and 7 of the 1950 Rules 
read as follows : 


5. Tests to be held annually— 

The competitive tests shall be held at 
least once a year and at the time speci- 
fied in the Schedule by each head cfa 
subordinate office for posts not requi- 
ring technical knowledge, e.g. steno- 
grahpy : 

Provided that if the strength of 
any Office does not warrant annual 
recruitment, or recruitment in a parti- 
cular year, a competitive test shall be 
held whenever it becomes necessary 
to recruit a ministerial servant to the 
office. 

6. Subject of the tests—(1) The 
competitive tests shall comprise a written 
test as well as an oral test. 

(2) The subjects of the tests and 
the maximum marks on each subject shall 
be as follows : 


| 
> G 
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Subjects Marks 
Oral 
(i) Personality 25 
(ii) General Knowledge and suitabi- 
lity for the particular post 25 
Written 
(i) Simple drafting 50 
(ii) Essay and Precis writing 5U 
(iii) Hindi 50 
| Optional 
(i) Typewriting and shorthand 50 
(ii) English 50 


Note : _A candidate must take one of 
the two optional subjects and 
may take both. 


7. Selection of candidates -(1) On 
the results of the test, the head of the 
subordinate office shall select a number 
of candidates sufficient to fill the num- 
ber of vacancies as ascertained in R. 3 
and offer to them appointments as and 
when the vacancies occur, according 
to the order of merit disclosed at the 
a 


(2) No one who has not been selec- 
ted in accordance with sub-rule (1) 
shall be appointed to any vacancy un- 


less the list of selected candidates in ex- 
hausted. 


(3) Casual vacancies may be filled 
up by appointing persons who have not 
taken the test but their further retention 
shall depend on their taking the next test 
and being selected in it. 

6. In the Schedule attached to the 
1950 Rules it was provided that for the 
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offices of the subordinate Civil Cour 
the competitive examination should 
held in August second week every ye 
The relevant entry in that Schedule rea 
as follows :— 

‘“‘Judicial (A) Department 

(1) Offices of Subordinate Ci 

Courts —August second week’ 

7. The 1950 Rules did not, ho 
ever, expressly say that the 1947 Rul 
had been superseded by these Rule 
But it is significant to note that the 195 
Rules clearly stated that the Governo 
had framed them in supersession of a 
existing rules and orders on the subjec 
for recruitment to the ministerial esta 
blishment of subordinate offices under hi 
control. The clear effect of the 1951 
Rules therefore was that the 1947 Rule 
stood superseded by the 1950 rules a 
regards the subjects prescribed for th 
test and the manner of the examinatio: 
to be held for the purpose of selectin 
candidates for the ministerial staff i 
the Civil Courts of the State of Utta 
Pradesh. To be precise, Rr. 9 to 1 
and Appendix II of the 1947 Rules wer 
superseded. The two reasons in sup 
port of the above view are: (i) that it 
the definition of the expression ‘Subor 
dinate Office’ only the offices of th 
Secretariat, the State Legislative, th 
High Court and the Public Servic 
Commission stood excluded and (i) th 
offices of the Subordinate Civil Court 


were included in the Schedule to thos 
Rules. On its administrative side th 


High Court also understood that th 
1950 Rules were applicable insofar a 
recruitment to the ministerial staff ii 
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Civil Courts was concerned. This 
vident from a letter written by Shri 
.P. Singh, Joint Registrar of the High 
urt of Allahabad to all the District 
ges in the State of Uttar Pradesh 
February 12, 1973 which is as under: 
om. 


M. P. Singh, B. A., LL.B, 
Joint Registrar, 

High Court of Judicature at 
Allahabad. 


All the District Judges, 
Subordinate to the High Court of 
Judicature at Allahabad. 
CIRCULAR LETTER 
No. 14/ve.4 Dated Allahabad . 
February 12, 1973 . | 


bject : —Recruitment to the establish- 
ent of the Subordinate Civil Courts. 
a 

It has been brought to the notice 
the court that many District Judges 
cea lot of difficulties at the instance 
' Employment Exchange in making 
cruitments to their establishments. 
‘oadly speaking the difficulties pointed 
it by them are as under : 

1. Quite often the District Judges, 
1 the list of approved cadidates 
wing exhausted, have to recruit candi- 
ites directly without subjecting them 
‘a regular test prescribed under the 
les for filling up casual vacancies and 
meeting the requirements of newly 
eated additional courts at short notice 
id such candidates continue in the 
nployment of the civil courts for a 
ynsiderable time, but when a test is 
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held for recruitment, the Employment 
exchange either refuses to sponsor-the 
names of those candidates or withholds 
their applications for one reason or the 
other and consequently such candidates 
are prevented from taking up the test. 

2. Some times the Employment 
Exchange, while forwardirg the appli- 
cations of candidates, withholding appli- 
cations of such candidates who appear 
to be deserving and suitable to the Dist- 
rict Judges without assigning any re- 
ason and this compel the District Judges 
to recruit candidates only from amongst 
the candidates whose applications 
are forwarded by the Employment 
Exchange. 


In order to obviate the difficulties, 
the court has examined the whole 
scheme and the rules and within frame 
work of the existing rules and Govern- 
ment orders on the subject, the follow- 
ing procedure is laid down for our 
guidance: 

While following the procedure laid 
down in existing rules, published under 
Government Notification No. O.111/XI 
- -50 dated July 11, 1950 (which was 
adopted in supresession of Rr. 9 to 12 
of the U. P. Subordinate Civil Courts 
Ministerial Establishment Rules 1947) 
and amplified in G.O. No. O-2248/II- 
8-T1]-1950 dated August 3V, 1950 the 
District Judge should in addition him- 
self advertise his requirement under in- 
timation to the Employment Exchange 
and while doing so he should take care 
to make it clear that all applications 
are to be addressed to him and routed 
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through the Employment Exchange. 
- The District Judge should further re- 
quire that candidates should send adva- 
nce copies of their applications direct 
to the District Judge which would go 
to asccertain whether all applications 
have been forwarded to him by the 
Employment Exchange or not. Howe- 
ver, if on receiving the applications from 
the Employment Exchange, it is found 
that applications of certain suitable can- 
didates have been withheld by the Emp- 
loyment Exchange, the District Judge 
may in his discretion, permit such can- 
didates to take the test as contemplated 
in paragraph 7 of the G. O. dated August 
30, 1950 referred to earlier. 

In the case of candidates who are 
appointed to fill up casual vacancies 
without appearing in the regular test 
prescribed under the rules and are al- 
ready working on the staff of the Civil 
Court concerned, they should be treated 
as departmental candidates and should 
be allowed to take the test without 
any reference to the Employment Exc- 
hange in order to enable them to qualify 
for regular appointment. 

Yours faithfully 
Sd/- 
M. P. Singh 
Joint Registrar 
(Underlining by us) 

8. From the above letter it is 
clear that the High Court understood 
that Rr. 9 to 12 of the 1947 Rules in- 
cluding R. 11 which prescribed the man- 
ner of examination (and Appendix II 
to the 1947 Rules which prescribed 
details regarding the Subjects in the 
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examination had to be held) had 
superseded by the 1950 Rules. — 


9. Inthe meanwhile in exerci 
his powers under proviso to A 
309 of the Constitution, the Gove 
had promulgated by the Subordi 
Civil Courts Ministerial Establishr 
(Amendment) Rules, 1969 on Sep 
ber 20, 1969 amending the 1947R 
(hereinafter referred to as the 
Amending Rules’). The 1969 Ar 
ding Rules read as follows : 
*““No. 49 (10/69 Nyaya (Ka-2) 
September 20, 


In exercise of the powers wu 
proviso to the Article 309 of the Co 
tution, the Governor is pleased to n 
the following rules with a view to 
end the Subordinate Civil Court M: 
terial Establishment Rules, 1947 | 
lished with Government notification 
2494/VII-612-40 dated August, I, 194 


RULES 


1. Short title and commenceme 

(i) These Rules may be called 
Subordinate Civil Courts Minist 
Establishment (Amendment) Rules, | 
(I{f) they shall come into force \ 
effect from the date of their publicat 
in the Gazette. ' 


2. Amendment of R. 5: In 
Subordinate Civil Courts Ministé 
Establishment Rules, 1947 (hereina 
referred to as the said rules), for 
rules as set out in Column 1, the rul 
set out in column 4 shall be substitu 


(See table on) 
10. The existence of these Ame 
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‘the High Court when the letter’ of the 
dint Registrar dated February 12, 1973 
as addressed to all the District Judges. 
appears from the said letter that the 
igh Court was following the 1950 Rules 
en after the promulgation of the 1969 
mending Rules for purposes of holding 
e competitive examination for recruit- 
ent to be ministerial staff in the Civil 
ourts. Then came the Subordinate 
ffices Ministerial Staff (Direct Recruit 
ent) Rules, 1975 (hereinafter referred 
as the 1975 Rules’) promulgated by 
e Governor under the proviso to Arti- 
e 309 of the Constitution. The said 
ules were promulgated in supersession 
Column | | 

5. Academic qualifications :— No 
erson who is not already on the staff 
ttached to a subordinate civil court 
hall be appointed to a post in the 
ninisterial establishment unless :— 

(a) he has passed at least the High 
chool Examination conducted by the 
soard of High School and Intermediate 
iducation United Provinces or any 
ther examination which has been or 
nay be declared by the Governor to be 
quivalent thereto; | 

(b) he possesses a thorough know 
2dge both of Urdu and Hindi; 

(c) he possesses in the case ofa 
andidate for the post of Stenographer, 
diploma or certificate froma Univer- 
ity of a recognised Shorthand _ type- 
yriting Institution, showing that he 
ossesses a speed of at least 100 words 
Yer minute in Shorthand and 35 
fords per minute in typewriting 


gz Rules of 1969 was not taken note of — 
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of all existing rules and orders on the 
subject R. 2 of the 1975 Rules which 


dealt with their application read as 
follows : 


“2. Application of these rules. (1) 


_ These rules shall govern recruitment to 


all the ministerial posts of the lowest 
grade, other than the posts of stenogra- 
pher (which are required to be filled by 
direct recruitment and which are outside 
the purview of the public Service Commi- 
ssion) in all subordinate offices under 
the control of the Government but exclu- 


ding the Secretariat, the offices of 
State Legislature, Lokayukt, Public 
Service. 

Column 4 


Academic qualification : No person who 


is not already on the staff attached toa 
subordinate Civili Court shall be appo- 


‘nted toa post in the ministerial establi- 
_ ishment unless : — 


(a) he has passed at least the Inter- 
mediate Examination conducted by the 
Board of High School and Intermediate 
Education, U. P. or any other examina- 
tion which has been or may be declared 
by the Governor to be the equivalent the- 
re to; 


(b) he possesses a thorough know- 
ledge both of Urdu and Hindi; 


(c) he possesses in the case ofa 
candidate for the post of Stenographer 
a diploma or certificate from a Univer- 
sity or a recognised Shorthand and type- 
writing Institution showing that he 
possesses a speed of at least 100 words 
per minute in typewriting (sic). 
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3. AMENDMENT OF APPENDIX II 


Column I 
Existing Appendix II Marks 
The examination shall be in three parts : 
1. Compulsory subjects 350 
. 2. Optional subjects 50 
3. Interview 100 
Total 500 
Compulsory subjects shall be 
(a) Translation from English 
____to Urdu 50 
(b) Translation from English 
| to Hindi 50 


(c) Translation from Urdu to English 50 
(d) Translation from Hindi to 


English 50 
(e) Precis writing 50 
(f) Dictation 100 


OPTIONAL SUBJECTS : 

Shorthand & Typewriting 150 
In the optional subject no marks shall 
be awarded to any candidate who does 
not reach the minimum standard re- 
quired in the note to rule 14. 


Any clerk who is already on the Esta- 
blishment and is not qualified asa 
stenographer may sit for the exami- 
nation in typewriting and _ shorthand 
alone and will be eligible for appoint- 
ment as stenographer if he qualifies. 


5- In the said Rules for the Appendix 
as set out in column I, the Appendix as 
setis column 2 shall be substituted. 
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Column IT 
Appendix as hereby substituted Mi 
The Examination shall be in. 


three parts : 


1. Compulsory subjects 
2. Optional subjects 


3. Interview 


Total 


Compulsory subjects shall be 


(a) Translation from English 
to Hindi cll 

(b) Translation from Hindi 
to English 

(c) Hindi Drafting (Added) 

(d) Hindi Precis writing 

(e) English Drafting (Added) 

(f) Dictation 

OPTIONAL SUBJECTS : 

Shorthand & Typewriting 


In the optional subject no marks 
shall be awarded to any candidate 
who does not reach the minimum 
standard required in the note to 


rule 14. 


Any clerk who is already on the Es 
blishment & is not qualified as a Stat 
grapher may sit for the examination 
typewriting and shorthand alone a 
will be eligible for appointment 
Stenographer if he qualifies,” 
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mission, Uttar Pradesh, High Court, 
Subordinate Courts under the con- 
and superintendence of the High 
rt, the Advocate General, Uttar 
esh and of the establishments un- 
the control of the Advocate Gene- 


11. From R.2 of the 1975 Rules 
h is set out above, it is clear that 
said Rules were not made applica- 
to the Secretariat, the offices of the 

Legislature, Lokayukta, Public 
ice Commission, High Court, the 
rdinate Courts under tae Control 

Superintendence of the High Court 

all the establishments under the 
rol of the Advocate General. The 

Rules prescribed the qualifications 

the pattern of a competitive exami- 
on for purposes of recruitment in 
stitution of what had been pres- 
ed by the 1950 Rules in respect of 
ordinate offices to which the 1975 
es applied. Sub-rule (1) of R. 20 of 
the 1975 Rules expressly provided 
& 

20. Repeal and validation :— (1) 
-Rules for the recruitment of minis- 
al staff in the Subordinate offices pub- 
ed under notification No. O-1119/[U- 
), dated July 11, 1950 as amended 
n time to time, shall be, and be dee- 
1 to have been repealed with effect 
n June, 5, 1974’. 


12. It was after the promulgation 
the 1975 Rules that the competitive 
Mination, with which we are con- 
ned, was held by the District Judge 
Kanpur. The said examination was 


a Se) 
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held in September 1981 and its results 
were announced on July 25, 1983. Res- 
pondent No. 1 and many others appea- 
red in the said examination. The com- 
petitive examination was, however, held 
in accordance with the 1950 Rules. The 
1969 Amending Rules were not, however, 
followed. Respondent No.1 who had 
appeared for the competitive examinat.on 
was not successful. Aggrieved by “he 
result of the examination he filed the writ 
petition before the High Court of Alla)ia- 
bad, out of which this appeal arises. His 
principal contention before the High 
Court was that the competitive examina- 
tion which had been held in accordance 
with the 1950 Rules was an unauthorised 
one and that it should have been held in 
accordance with the 1947 Rules as amen- 
ded by the 1969 Amending Rules. The 
High Court held that it was evident that 
the intention of promulgating the 1950 
Rules was only to prescribe a syllabus 
different from what had been prescrited 
in the 1947 Rules but the modification 
made by the 1950 Rules did not, how- 
ever, modify the rest of the 1947 Rules. 
The High Court was of the opinion that 
“therefore, it follows that the 1950 Rules 
being later in time superseded 1647 
Rules to the exten: of its inconsistency. 
After the enforcement of 1950 Rules 
competitive tests for holding selection for 
appointment to the Ministerial Establish- 
ment of Subordinate Courts was required 
to be held in accordance with the syllabus 
of 1950 Rules and not in accordance with 
Appendix II of 1947 Rules. In other 
respects the 1947 Rules continued to be 
effective.” 


pT 
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13. The High Court then found 
that on the promulgation the 1969 Amen- 
ding Rules the syllabus by the 1950 
Rules could not be followed. The High 
Court observed on this question as 
follows : 

“The question, however, arises what 
was the effect of Subordinate Civil 
Courts Ministerial Establishment (Amen- 
dment) Rules, 1969. As noted earlier, 
the Rules of 1969 were framed by the 
Governor, amending Appendix II of 
1947 Rules The notification dated 


September 20, 1969, under which the 


Rules were enforced, does not contain 
any reference to 1950 Rules. It appears 
that while amending the !947 Rules, the 
Governor failed to notice that Appen- 
dix II of 1947 Rules had already been 
superseded by Rule 6 of 1950 Rules. 
However, it is evident that the intention 
was to prescribe different syllabus tan 
that prescribed by 1950 Rules. There 
is no doubt that by the 1969 Rules, the 
Governor intended to lay down a sylla- 
bus for holding competitive examination 
for selection and appointment to the 
ministerial establishment of Subordinate 
Courts which was quite different from 
the syllabus prescribed by R. 6 of 1950 
Rules as well as Appendix II of 1947 
Rules. The 1969 Rules were also framed 
by the Governor in respect of the same 
subject matter as laid down R. 5 of 1950 
Rules. Since 1969 Rules were framed 
Jater in time by the same authority on 
the same subject, it must be held that 
the syllabus prescribed by the Amending 


Rules superseded the earlier rules on the 
subject, 
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14. The High Court gave one 
reason for holding that the 1950 R 
were on longer in force in the year 1 
The High Court was of the view that 
1950 Rules having been repealed by 
20 of the 1975 Rules they were no lo 
effective from June 5, 1974. It obser 
thus : 

“The 1969 Rules, no doubt pur 
ted to amend Rule 5 and Appendix I 
1947 Rules. The language of the Ri 
of 1969 indicates that apart from 
rules being inthe nature of an ame 
ment, the Governor intended to 
down specific rules prescribing edt 
tional qualifications and _ syllabus 
holding the examination for recruitm 
to the Ministerial Staff of the Subo: 
nate Courts Even if the 1969 Rules co 
not be effective during the period 
1950 Rules were in force, the same wo 
be fully effective after June 5, 1974, 
the repeal of 1950 Rules We, therefe 
hold that in any event after June 5, 1! 
recruitment to the ministerial staff of 
Subordinate Courts could be held o 
in accordance with 1947 Rules read v 
1169 Rules and not in accordance y¥ 
1950 Rules. 7 | 

15. The High Court was of | 
view that since within the judges 
of Kanpur the examination had ot bs 
held in accordance with the  syllal 
prescribed by the 1947 Rules as ament 
by the 1969 Amending Rules all th 
who were successful and selected 
appointment had no legal right to 
appointed. It accordingly quashed — 
exmination held in 1981 by the LC 
trict Judge of Kanpur, the results 
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ich had been announced in 1983 by 
judgement dated April 12, 1985. 
High Court clarified that all the 
didates who had applied for the 1981 
mination were, however entitled to 
ear for the fresh examination to be 
d by the District Judge of Kanpur. 
further observed that in the other 
trict of Uttar Pradesh where exami- 
ions had been held under the 1950 
les and which had not been challen- 
the selection and appointment made 
pursuance thereof should be treated 
valid and would not be rendered in- 
id on the ground that any other view 
uld cause great hardship which will 
be in the public interest’. The result 
the judgement was that only those 
o had been selected or appointed on 
> basis of the competitive examination 
ld by the District Judge, Kanpur 
‘t their appointments or the right to 
appointed but all other candidates 
10 had been selected on the basis of 
aminations held in accordance with 
e 195U Rules inthe rest of the State 
Uttar Pradesh continued in _ their 
Sts. 


16. Aggrieved by the judgement 
the High Court, the appellant who 
is One of the selected candidates in the 
anpur examination, has filed this ap- 
al by special leave. 


17. In this case the deficiencies 
the drafting of the rules and the 
vertence on the part of the High 
ourt in complying with them pose 
me difficulty in arriving at a just 
lution. There is no dispute that the 
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1947 Rules made appropriate provisions 
regarding the recruitment of candida- 
tes to the posts in the ministerial establi- 
shment in the Subordinate Courts in 
the former United Provinces and they 
continued to be in force till July 11, 
1950. On July Il, 1950 the 1950 
Rules were promulgated. They were ap- 
plicable not merely to the ministerial 
establishments in Civil Coutrs but to the 
ministerial establishments in _ several 
other offices. They were promulgated 
in supersession of all existing rules 
and orders onthe subject. They pres- 
cribed that recruitment to the ministerial 
staff in a subordinate office to which the 
said rules were applicable should be 
made on the basis of a competitive test 
and also provided for the mode of cal- 
culation of vacancies, the period during 
which competitive examinations should 
be held the subjects for the test and the 
marks assigned to each of them and the 
method of selection of successful candi- 
dates. They also provided that appoint- 
ments to higher posts in the ministerial 
staff of those offices should be made by 
promotion Rules 9 to 12 of the 1947 


Rules and Appendix IJ to it which 
dealt with above topics thus stood 
superseded. The other parts of the 


1947. Rules which dealt with the 
nationality, domicile and _ residence of 
the candidates, their acodemic qualifica- 
tions, character and _ physical fitness, 
the appointing authority, probation and 
confirmation, seniority, punishment, 
rate of pay, transfers and regulations 
of conditions of service remained 
intact since the 1950 Rules did not 
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make any provision as regards these to- 
pics. Hence we do not agree with the 
argument urged no behalf of the appe- 
llant that the 1947 Rules stood superse- 
ded in their entirety by the 1950 Rules 
relying upon the opening words of the 
1950 Rules which read thus : 

‘In exercise of the powers confer- 
red by Article 309 of the Constitution 
of India, and in supersession of all exi- 
sting rules, and orders on the subject......’ 

(Emphasis supplied) 

18. ‘In supersession of all exis- 


ting rules and orders on the subject” can ~ 


only refer to to those matters in the ex- 
isting rules which correspond to the mat- 
ters dealt with by the 1950 Rules. We 
have explained earlier the other subjects 
in the 1947 Rules which were not cove- 
red by the 1950 Rules. Hence the argu- 
ment based onthe assumption that the 
entire 1947 Rules had been repealed by 
implication and no amendment could 
be made to the 1947 Rules has to be re- 
jected. The High Court was, therefore, 
right in observing that the whole of 
the 1947 Rules did not come to an end 
on the promulgation of the 1950 Rules. 
The problem, however, does not get 


solved thereby as we shall presenty 
show. 


19. The 1969 Amending Rules 
specifically amended the 1947 Rules. 
These 1969 Amending Rules appear to 
have been made after consultation with 
the High Court as can be seen from the 
letter dated November 30, 1968 written 
by the Joint Registrar of the High Court 
to the Joint Legal Remembrancer of 
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the Government of Uttar Prade 
The 1969 Amending Rules were pub 
shed in the Uttar Pradesh Gazette dat 
October 9, 1969. By these Rules, rn 
5 of the 1947 Rules was amended Rv 
5 dealt with the minimum  acaderm 
qualification which a candidate for 

post in the ministerial establishment 
a Subordinate Civil Court should po: 
ess. The other amendment related 

the substitution of the former Append 
II which related to the subjects presc 
bed for the competitive examination at 
the marks assigned to each of them 
it obtained before the 1950 Rules can 
into force by a new Appendix which h 
already been set out above. 


20. Rule 11 of the 1947 Rul 
which required the District Judge 
hold the examination in accordance wi 
the former Appendix II of the 1% 
Rules which also stood superseded tf 
the 1950 Rules in view of rules 5 and 
of the 1950 Rules which dealt with tl 
same subject, was however not replace 
nor a corresponding rule authorising tl 
District Judge to hold the competiti 
examination in accordance with tl 
new Appendix II was introduced by tk 
1969. Amending Rules into the 19: 
Rules simultaneously. The result ws 
that while the new Appendix II agai 
reappeared in the 1947 Rules prescril 
ing certain subjects and marks assigne 
to them, the authority who should hol 
the competitive examination was n 
again prescribed in the 1947 Rules. | 
was necessary to re-enact rule 11 of tl 
1947 Rules because it also stood repeé 
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y the 1950 Rules which had made 
ision with regard to the topic con- 
din the former rule 11. The legal 
tion that by the promulgation of 
1950 Rules, the former rules 9 to 
f the 1947 Rules sood repealed by 
ssary implication is accepted even 
he High Court in its letter dated 
uary 12. 1973 referred to above. 
refore the former rule 11 should 
been re-enacted either in the same 
or with modification and brought 
to life to given effect to the new 
endix II reintroduced in the 1947 
s Without such reintroduction of 
11, the mere reintrodution of Appen- 
II in the 1947 Rules by the 1969 
ending Rules would be meaningless 
ineffective as the authority who can 
d the examination remained unspeci- 

The method of selection of candi- 
es also remained unspecified. In effect 
itever was provided in rules 9 to 12 of 
1947 Rules which was needed for con- 
ting the examination and selecting 
didates was however unavailable. It 
10t correct to assume that the old 
2s 9to 12 also automatically revived 
ng with Appendix II without an 
ress provision reintroducing them. 
re we are not trying to be techical. 
sto be noted that the 1969 Amen- 
g Rules do not expressly state that 
1950 Rules would no longer be 
jicable to the ministerial eitabli- 
nents of the Subordinate Civil 
urts. They also did not repeal the 
m referring to the Judicial Depart- 
nt—Subordinatee Civil Courts, whic’ 
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found a place in the schedule to the 
1950 Rules. The discontinuance of the 
application of the 1950 Rules to the 
ministerial establishments of the Subor- 
dinate Civil Courts can only be inferred 
by relying upon the rule of implied 
repeal provided the said rule is applica- 
ble. An implied repeal of an earlier 
law can be inferred only where there is 
the enactment ofa later law which had 
the power to override the earlier law 
and is totally inconsistent with the ear- 
lier law, that is, where the two laws-the 
earlier law and the later law—cannot 
stand together. This isa logical nece- 
ssity because the two inconsistent laws 
cannot both be valid without contra- 
vening the principle of contradiction. 
The later laws abrogate earlier contrary 
laws. This principle is, however, 
subject to the condition that the leter 
law must be effective. If the leter law 
is not capable of taking the place of 
the earlier law and for some reason cen- 
not be implemented, the earlier law 
would continue to operate. To such a 
case the rule of implied repeal is not 
attracted because the application of the 
rule of implied repeal may result in a 
vacunm which the law making authority 
may not have intended. Now, what 
does Appendix II contain. It contains 
a list of subjects and marks assigned to 
each of them. But who tells us what 
that list of subjects means. It is only 
in the presence of rule 11 one-can under- 
stand the meaning and purpose of Ap- 
pendix II. In the adsence of an 
amendment re-enacting rule 11 in the 


ey sg ; aM 
aut 


Report No, 27, D. 14 


1947 Rules, it is difficult to hold by the 
application of the doctrine of implied 
repeal that the 1950 Rules have ceased 
to be applicable to the ministerial establi- 
shments of the Subordinate Civil 
Courts. The High Court overlooked 
this aspect of the case and proceeded to 
hold that on the mere reintroduction of 
the new Appendix II into the 1974 
Rules, the examinations could be held 
in accordance with the said Appendix. 
We do not agree with this view of the 
High Court. 


21. Thers is also no material be- © 


fore the Court to show that after the 
of 1969 Amending Rules, examinations 
were held in the different districts Uttar 
Pradesh in accordance with the 1947 
Rules as amended by the 1969 Amend- 
ing Rules. No body including the High 
Court appears to have taken notice of 
the amendment. On the other hand 
examinations have been held according 
to the 1950 Rules even after the above 
1969 amendment. The District Judge 
has filed a counter-affidavit stating that 
the examinations were held in 1981 
in this case in accordance with the 
1950 Rules and not in accordance 
with the 1947 Rules as amended by 
the 1969 Amending Rules. The letter 
of the High Court dated February 12, 
1973 shows that it treated the 1950 
Rules as the existing Rules in 1973 even 
after the 1969 Amending Rules came 


into force because it jis stated in that 
letter as follows : — 


| “While following the procedure 
laid down in the existing rules, publi- 
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shed under Government Notification 
O-1119/XI-8.50 dated July Il, 19 
(which was adopted in supersession 
rules 9 to 12 of the U.P. Subordinz 
Civil Courts Ministerial Establishme 
Rules 1947) and amplified in G.O-No. 
2248/II-IIII-1950 dated August 30, 19! 
the District Judge should..................... 
/ (Emphasis adde 


Further it appers that in the ye 
1981 in some other districts of Utt 
Pradesh examinations were held as f 
the 1950 Rules. This is brone out 
the observation of the High Cou 
in its judgement where it has expr 
ssed its reluctance to set aside t 
results of the examinations in tl 
other districts and confined the oper 
tion of its judgement to Kanpur Distr: 
only. The 1969 Amending Rules appe 
to have been ignored by some Distri 
Judges. In the circumstances havi 
regard to the lacuna created by the no 
repromulgation of rule 11 of the 19% 
Rules it has to be held that there w 
no effective substitution of the 19% 
Rules brought about by the 19 
Amending Rules. The 1950 Rules shoul 
therefere be held to be operating eve 
in the year 1981. Hence the examin 
tions held according to them cannot t 
held to be bad. 


22. We do not agree with the vie 
of the High Court that the 1950 Rul 
have been repealed by the 1975 Rule 
insofar as the Subordinate Civil Cour 
are concerned. It is true that rule 2 
of the 1975 Rules clearly stated that th 
1950 Rules had been repealed But th 
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Rules did not apply to the subor- 
te courts under the control and 


1950 Rules insofar as they 
ied to the subordinate courts conti- 
to be in force. The finding of the 
Court on this question is errone- 


nd is liable to be set aside. 
23. Moreover, this is a case where 


etitioner in the writ pe‘ition should 
have been granted any relief. He 
appeared for the examination with- 
protest. He filed the petition only 
he had perhaps realised that he 
Id not succeed inthe examination. 
High Court itself has observed that 
etting aside of the results of exami- 


on held in the other districts would 
e hardship to the candidates who 


appeared there. The same yards- 
should have been applied to the 
didates in the District of Kanpur 
. They were not responsible for the 


duct of the examination. 
24. For the foregoing reasons we 


that the judgement of the High Court 
uld be set aside. Wd accordingly set 
e the judgement of the High Court 

dismiss the Writ Petition. The 
ellant and all other successful candi- 
sat the 1981 examination held in 


290 


E.S. Venkataramiah | - 
judge 


Supreme Court of India 


Kanpur shall be appointed in accor- 
dance with the Rules. We further 
direct that they shall be given the 
salary, allowances, ncrements and seni- 
Ority to which they would have been 
entitled but for the judgement of the 
High Court. But they will not be enti- 
tled to any salary and allowances for the 
period during which they have not ac- 
tually worked. We also make it clear that 
ifin any other centre, selections and 
appointments have been made on the 
basis of the 1969 Amending Rules they 
shall remain undisturbed. 

25. The order passed by the High 
Court in the connected writ petition No. 
10224 of 1983 on its file is also set aside. 
Similarly the order passed in writ petition 
No. 5073 of 1984 on the file of the High 
Court is also reversed. There shall bea 
common order in these connected cases 
as directed in this appeal. 

26. The appeal is accordingly allo- 
wed. No costs. 


27. The High Court may take steps, 
if it so desires, to promulgate a fresh 
set of Rules of recruitment for the staff 
in the subordinate courts early. 


Appeal allowed. 
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OBSERVATION 


(A). Constitution of India, Arts 309 Proviso; 311; 226—Railway Servants 
cipline and Appeal) Rules (1968), Rr. 22 (2), 6 (vii), 10 (5), 18 (ii) Railway 
ant —Penalty of removal under R. 6 (viii)—Appeal before Railway Board 
er R. 18 (ii)—Dismissal of appeal —Mechanical reproduction of phraseology 
, 22 (2) - Held, there was non-compliance with requirements of R. 22 (2)— 
ellate order must be set aside - Natural justice -Right to made represen- 
on to proposed penalty taken away by Forty—-Second Amendment— Appel- 
authority, all the more, must pass reasoned order —L.P A No. 178 of 1983 
15-2-1984 (Delbi) Reversed. 

(A) Interpretation of Statutes —Pari materia—Rule 27 (2) of the Central 
il Service (Classification, Control and Appeal Rules, 1965 is in pari material 
h R. 22 (2) of the Railway Servants (Discipline and Appeal) Rules, 1968. 


OBSERVED BY 


Mr. A. P. Sen and Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India 


IN 


-Civil Appeal No. 1621 of 1986 decided on 2-5-1986 in the case of Ram Chander, 
pellant v. Union of India and others, Respondents. 
7 TEX 


A. P. Sen, J, -The Central ques- hearing on March 13, 1986 we were 


1 in this appeal is whether the impug- 
| order passed by’ the Railway 
ard dated March 11, 1972 dismis- 
x the appeal preferred by the appe- 
it, was not in conformity with the 
uirements of R. 22 (2) of the Railway 
vants (Discipline and Appeal) Rules, 
8. 


At the hearing on Feb. 13, 1986, 
rned counsel for the Union of India 
k time to enable the Railway Board 
reconsider its decision as to the 
antum of punishment. At the resumed 


informed by the learned counsel that 
there was no question of the Railway 
Board reconsidering its decision. Argu- 
ments were accordingly heard on the 
question as to whether the impugned 
order of the Railway Board was sustaina- 
ble in law. We heard the parties and 
allowed the appeal by order dated March 
13, 1986 directing the Railway Board to 
hear and decide the appeal afresh on 
merits in accordance with law in con- 
formity with the requirements of R- 22 
(2) of the Rules. We now proceed to 
give reasons therefore. 
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2. The Facts. The appellant Ram 
Chander Shunter, Grade B at Loco- 
Shed Ghaziabad was inffiated the pena- 
Ity of removal from service under 
R. 6 (viii) of the Railway Servants 


(Discipline and Appeal) Rules, 1968 
by order of the General Manager, 


Northern Railway dated Aug. 24, 
1971. The gravemen of the charge was 
that the appellant was guilty of mis- 


conduct in that he had on Oct. 1, 1969 
at 7.30 p.m. assaulted his immediate 


superior Banarsi Das, Assistant Loco 
Foreman while he was returning after 
performing his duties. 
cause for the assault was that the appe- 
Nant had on Sept. 30, 1969 applied 
for medical leave for one day 1. e. for 


Oct. 1, 1969. On that day, there was 
a shortage of shunters and he accor- 


dingly asked Banarsi Das to resume 
his duties but Banarsi Das refused to 
cancel the leave already granted and 
therefore the appellant nursed a grouse 
against him because he was thereby 


deprived of the benefit of one day’s 


additional wages for October 2, 1969 


which was a national holiday Appa- 
rently, Banarsi Das lodged a report 


3 but no action was 
taken thereon. More than a month 
Jater i. e. on November 17, 1969 
Banarsi Das made a complaint against 
the appellant to his superior officers and 
this gave rise toa departmental procee- 


ding. The Enquiry Officer fixed the 
date of enquiry on May lI, 1970 at 


Ghaziabad. The enquiry could not be 
held on that date due to some adminis- 
trative reasons and was then fixed for 
July 11, 1970. The appellant was duly 
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informed of the date but he did | 
appear at the enquiry. The Enqu 
Officer accordingly proceeded ex pe 
and examined witnesses. By his rep 
dated May 26, 1971, the Enquiry Offi 
found the charge proved. The Gene 
Manager, Northern Railway agreed w 
the report of the Enquiry Officer a 
came to the provisional conclusion t 
the penalty of removal from serv 
should be inflicted and issued a sh 
cause notice dated May 26, 1971], 
compliance the appellant showed cat 
but his explanation was not accept 
by the General Manager who by | 
order dtd. August 24, 1971 impos 


on the appellant the penalty of remo 
from service. The appellant prefer 


an appeal before the Railway Bos 
under R. 18 (11) of the Railway Serva 
(Discipline and Appeal) Rules, 19 
but the Railway Board by the impugn 
order dated March 11, 1972 dismiss 
the appeal. Thereafter, the appella 
moved the High Court by a petiti 
under Art. 226. of the Constitution. 
learned Single Judge by his order dat 
Aug. 16, 1983 dismissed the writ pe 
tion holding that since the Railway Boa 
agreed with the findings of the Genet 
Manager there was no duty cast ¢ 
the Railway Board to record reasons f 
its decision. The appellant therefo 
preferred a Letters Patent Appeal. b 
a Division Bench by its order dat 
Feb. 15, 1984 dismissed the appeal © 
limine. : 
3. Rule 22 (2) of the Railway Se 
vants Rules provided as follows : — 
*22(2). In the case of an appe 
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nst an order imposing any of the 
alties specified in Rule 6 or enhan- 
any penalty specified in Rule 6or 
ancing any penalty imposed under 
said rule, the appellate authority 
| consider — 

(a) whether the procedure laid down 
hese rules has been complied with, 
if not, whether such non-compliance 
resulted in the violation of any provi- 
s of the Constitution of India or in 
failure of justice; 


(b) whether the findings of the 
iplinary authority are warranted by 
evidence on the record: and 


(c) whether the penalty or the 
anced penalty imposed is adequate, 
equate, or severe; | 
pass orders — , 
(i) confirming, enhancing; —_ redu- 
s or setting aside the penalty; or | 
(ii) remitting the case to the autho- 

which imposed or enhanced the 
alty orto any other authority with 
h directions as it may deem fit in the 
cumstances of the case.” 

4. The duty to give reasons is an 
ident of the judicial process So, in 
P. Bhatt v. Union of India (C. A. No. 
95/81 decided on Dec. 14, 1982): 
ported in 1986 Lab IC 790) this Court, 
some what similar circumstances, 
erpreting R. 27 (2) of the Central 
il Services (Classification, Control and 
peal) Rules; 1965 which provision is 
pari materia with R. 22 (2) of the 
ilway Servants (Discipline and appeal) 
les, 1968, observed: 
“Tt is clear upon the terms of R- 27 
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(2) that the» appellate authority is 
required to consider (1) whether the 
procedure laid down in the rules had 
been complied with; and if not, whether 
such non compliance has resulted in 
violation of any of the provisions of the 
Constitution of India or in the failure 
of justice; (2) whether the 
findings of the disciplinary authority 
are warranted by the evidence on re- 
cord; and (3) whether the penalty 
imposed is adequate, inadequate or 
severe, and pass_ orders cofirming, 
enhancing, reducing of setting aside 
the penalty, or remit back the case to 
the authority which imposed or enhan- 
ced the penalty, etc.”’ 

_ It was held that the word ‘consider’ 
in R. 27 (2) of the Rules implied ‘due 
application of mind’. The Court emp- 
hasized that the Appellate Authority 
discharging quasi-judicial functions in 
accordance. with natural justice must 
given reasons for its decision. There 
was in that case, as here, no indica- 
tion in the impugned order that the 
Director-General, Border Road Organi- 
sation. New Delhi was satisfied as to 
the aforesaid requirements. The Court 
observed that he had not recorded any 
finding on the crucial question as to whe- 
ther the findings of the disciplinary 
authority were warranted by the evidence 
on record. In the present case, the impug- 
ned order of the Railway Board is in 
these terms : 

(1) In terms of Ruleo 22 (2) of 
the Railway Servants (Discipline and 
Appeal) Rules, 1968, the Railway Board 
have carefully considered your appeal 
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against the orders of the General 
Manager, Northern Railway, New Delhi 
imposing on you the penalty of removal 
from sevice and have observed as 
under :— 


(a) by the evidence on record, the 
findings of the disciplinary authority are 
warranted; and 

(b) the penalty of removal from 
service imposed on you is merited’’. 

(2) The Railway Board have the- 
refore rejected the appeal preferred by 


99 


you’’. 


5. To say the least, this is just a 


mechanical reproduction of the phra- 
seology of R. 22 (2) of the Railway 
Servants Rules without any attempt 
the part of the Railway Board either to 
marshall the evidence on record with 
a view to decide whether the findings 
arrived at by the disciplinary autho- 
rity could be sustained or not. There 
is also no indication that the Railway 
Board applied its mind as to whether 
the act of misconduct with which the 
appellant was charged together with 
the attendant circumstances and _ the 
past record of the appellant were such 
that he should have been visited with 
the extreme penalty of removal from 
service for a single lapse ina span of 
24 years of service. Dismissal or re- 
moval from service is a matter of grave 
concern to a civil servant who after 
such along period of service, may not 
deserve such a harsh punishment. 
There being non-compliance with the 
requirements of R. 22 (2) of the Rail- 
way Servants Rules, the impugned or- 


A. P. Sen 
Judge 
Supreme Cour of Ind 


der passed by the Railway Board is lia 
to be set aside. tia 


6. It was not the requirement 
Art. Slide OL the Cons 
tution prior to the Constituti 
(Forty-Second Amendment) Act, 19 
or of the rules of natural justice, tk 
in every case appellate authority shot 
in its order state its reasons  exceé 
where the appellate authority dis 
reed with the findings of the disciplina 
authority. In State of Madras v. A. 
Srinivasan, AIR 1966 SC 1827 Constit 
tion Bench of this Court while repellil 
the contention that the impugned orc 
by the State Government accepti 
the findings being in the nature of qua 
judicial proceedings was bad as it¢ 
not give reasons for accepting t 
findings of the Tribunal, observed — 
follows: — 


‘In dealing with the question as 
whether it is obligatory on the — Sta 
Government to give reasons in su 
port of the order, imposing a penalty « 
the delinquent officer, we cannot ove 
look the fact that the disciplinary proce 
dings against such a delinquent offic 
begin with an enquiry conducted by< 
officer appointed in that behalf. The e 
quiry is followed by report and tl 
Public Service Commission is consult 
where necessary. Having’ regard — 
the material which is thus made avail 
ble to the State Government and whi 
is made available to the delinque! 
officer also, it seems to us somewh 
unreasonable to suggest that the Sta 
Government must record its  reasol 
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it accepts the findings of the Tri- 

It is conceivable that if the 
Government does not accept the 
gs of the Tribunal which may be 
our of the delinquent officer and 
ses to impose a penalty on the 
uent officer, it should give reasons 
t differs from the conclusion of the 
nal, though even in such a case, it 
necessary that the reasons would 
tailed or elaborate. But where the 
Government agrees with the fin- 
of the Tribunal which are against 
elinquent officer, we do not think 
atter of law, it could be said that 
tate Government cannot impose 
nalty against the delinquent officer 
cordance with the findings of the 
nal unless it gives reasons to show 
the said findings were accepted by 
[The proceedings are, no, doubt, 
i-judicial ; but having regard to the 
ner in which these enquries are 
ucted, we do not think an obliga- 
can be imposed on the State Go- 
ment to record reasons in every 
7. Again, in Som Datt Datta v. 
mn of India, (1969) 2 SCR 177, a 
stitution Bench of this Court rejec- 
the contention that the order of 
Chief of the Army Staff confirming 
proceedings of the Central Court 
‘ial under S. 164 0f the Army Act, 
‘and the order of the Central Gov- 
ent dismissing the central appeal of 
lelinquent officer under S. 165 of the 
were illegal and ultra vires as they 
not give reasons in support of the 
rs, and summed up the legal position 
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in these words: 


‘Apart from any requirement impo- 
sed by the statute or statutory rules either 
expressly or by necessary implication, 
there is no legal obligation that the sta- 
tutory tribunal should give reasons for 
its decision. There is also no general 
principle or any rule of natural justice 
that a statutory tribunal should always 
and in every case give reasons in support 
of its decision.” 


8. So also in Tara Chand Khatri v. 
Municipal Corpn. of Delhi (1977) 2 SCR 
198 : (AIR 1977 SC 567), this Court ob- 
served that there wasa vital difference 
between an order of reversal by the appe- 
llate authority and an order of affirmance 
and the omission to give reasons for 
the decision may not by itself be a suffi- 
cient ground for passing such order, 
relying on the test laid down by Subha 
Rac J. in Madhya Pradesh Industries 
Ltd. v. Union of India (1966) 1 SCR 
466 : 


“Ordinarily, the appellate or revisio- 
nal authority shall give its own reasons 
succinctly ; but ina case of affirmance 
where the original tribunal gives ade- 
quate reasons, the Appellate Tribunal 
may dismiss the appeal or the revision, 
as the case may be, agreeing with those 
reason.” | 

9. Those authorities proceed upon 
the principle that in the absence of a 
requirement in the statute or the rules, 
there is no duty cast on an appellate 
authority to give reasons where the 
order is one of affirmance. Here R. 
22 (2) of the Railway Servants Rules 


-ration by the 
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in express terms requires the Railway 
Board to record its findings on the 
three aspects stated therein Similar 
are the requirement under R. 27 (2) of 
the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1965. 
R. 22 (2) provides that in the case of 
an appeal against an order imposing 
any of the penalties specified in R. 6 
or anhancing any penalty imposed un- 
der the said rule, the appellate authority 
shall ‘consider’ as to the matters indica- 
ted therein. The word ‘consider’ has 
different shades of meaning and must 
in R.22 (2), in the context in which 
it appears, mean an objective conside- 
Railway Board after 
due application of mind which imp- 
lies the giving of reasons for its deci- 
sion. 


10. After the amendment of cl. (2) 
of Art. 311 of the Constitution by the 
Constitusion (Forty-second Amendment) 
Act, 1976 and the consequential change 
brought about in R. 10 (S) of the Rail- 
way servants (Discipline and Appeal) 
Rules, 1968, substituted by the Railway 


_ Servants (Discipline and Appeal) (Third 


Amendment) Rules, 1978, it is no lon- 
ger necessary to afford a second oppor- 
tunity to the delinquent servant to show 
Cause against the punishment. The 
Forty-Second Amendment has deleted 
from cl. (2) of Art. 311 the requirement 
of a reasonable opportunity of making 
representation on the proposed penalty 
and, further, it has been expressly provi- 


ded inter alia in the first proviso to cl. (2) 
that : 
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‘Provided that where it is pr 
after such inquiry, to impose upo 
any such penalty, such penalty m 
imposed on the basis of the ev 
adduced during such inquiry and i 
not be necessary to give such pers 
opportunity of making representati 
the penalty proposed.”’ | 

11. After the amendment, the 
rement of cl. (2) will be satisfied bt 
ding aninguiry in which the G 
ment servant has been informed o 
charges against him and givena 1 
nable opportunity of being heard. 
the essential safeguard of showin 
innocence at the second stage i. e. 
the disciplinary anthority has con 
a tentative conclusion of guilt up 
perusal of findings reached by th 
quiry Officer on the basis of the evi 
adduced, as also against the pro] 
punishment, has been removed t 
detriment of the delinquent officer 
view of the said amendment of Art. 
(2) of the Constitution, R. 10 ¢ 
the Railway Servants Rules has 
sustained to bring it in conformity 
cl. (2) of Art. 311, as amended 


10 (5), as substituted, provides as 


OWS : 

“10 (5) If the disciplinary a 
rity, having regard to its findings o 
or any of the articles of charge 
on the basis of the evidence adc 
during the inquiry, is of the op 
that any of the penalties specific 
Clause (Vv) to (ix) of rule 6 shoul 
imposed on the railway servant, it 
make an order imposing such pe 
and it shall not be necessary to 
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e railway servant any opportunity 
making representation on the penalty 
roposed to be imposed : 


Provided that in every case where 
is necessary to consult the Commi- 
ion, the record of the inquiry shall 
e forwarded by the disciplinary autho- 
ity to the Commission for its ad- 
ice and such advice shall be taken into 
onsideration before making an order 
posing any such penalty on the railway 
ervant.”’ | 


12. We may here mention that a 
orresponding change in the Central 
ivil Services (Classification, Control 
nd Appeal) Rules, 1965 has been bro- 
ght by substituting R. 15 (4) taking 
way the procedural safeguard of making 
a representation at the second stage i.e. 
sefore imposing punishment on the basis 
of the evidence at the inquiry. 


13. In Union of India v. Tulsiram 
Patel (1985) 3 SCC 398, a five-Judge 
Bench by a majority of 4:1 held that 
where a departmental inquiry was wholly 
jispensed with in the three situations 
under the second proviso to Art. 311 
2), the only right to make a represen- 
ation on the proposed penalty which 
was to be found in cl. (2) of Art. 311 
of the Constitution prior to its amend- 
ment having been taken away by the 
Sonstitution (Forty-Second Amendment) 
Act, 1976, there is no provision of law 
inder whicha Government servant can 
slaim this right. This Court last week 
in the Secretary. Central Board of Excise 
& Custome v. K. S. Mahalingam (C. A 
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No. 1279/86 decided on April 24, 1986) 
afterreferring to the constitutional chan- 
ges brought about observed : 


‘After the amendment, the re- 
quirement of cl. (2) will be satisfied 
by holding an inquiry in which the 
Government servant has been informed 
of the charges against him and givena 
reasonable opportunity of being 
heard.” 


13A. After the majority decision 
in Tulsiram Patel’s case, it can no Jonger 
be disputed that the right to make a 
representation on the proposed pena- 
Ity which was to be found in cl. (2) 
of Art. 311 of the Constitution having 
been taken away by the Forty-Second 
Amendment, there is no provision of 
law under which a Government servant 


can claim this right. 


14. It seems to be purely academic 
to refer to the vintage decision of the 
Privy Council in High Commissioner 
for India v. I. M. Lall, 75 Indian Appeal 
225 and that of this Court in Khem 
Chand v. Union of India, 1958 SCR 
1080: (AIR 1958 SC 300) following 
it or tbe plethora cf decisions there- 
after which have now become otiose 
after the Forty Second Amendment by 
which the words a reasonable oppor- 
tunity of showing cause against the 
action proposed to be taken in regard 
to him’ were deleted at the end of 
cl. (2) of Art. 311 and proviso to cl. 
(2) substituted, with the object of do- 
ing away with the second opportu- 
nity of making representation at the 


e y iy y 


go 
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stage of imposing penalty 1. ¢. at the 
conclusion of the inquiry. It is however 
necessary to refer to these two decisions 
briefly with the object of showing the 
prejudicial effect on such delinquent 
Government servants. More so, because 
the majority decision in Tulsiram patel’s 
case (AIR 1985 SC 1416) seeks to justify 
the amendment effected by the Forty- 
Second Amendment of cl. (2) of Art. 
311 by observing that ‘cl. (2) of Art. 311 
as originally enacted and the legislative 
history of that clause wholly rule out 
the giving of any opportunity’. We 
have Our own reservations about tne 
ccrrectness of this proposition. It is 
not quite accurate to suggest that the 
opportunity of showing cause before 
a Government servant was dismissed, 
removed or reduced in rank was not 
contemplated by law nor justified by 
the legislative history. 


15. InI. M. Lall’s case, Lord Tha- 
nkertion while interpreting the words 
‘a reasonable opportunity of showing 
cause against the action proposed to 
be taken in regard to him in sub-s. 
(3) of S. 240 of the Government of 
India Art. 1935 speaking for the 


Judicial Committee of the Privy Coun- 
cil, observed : 


“In the opinion of their Lordships, 
no action is proposed within the mean- 
ing of the sub-section until a definite 
conclusion has been come to on the 
charges, and the actual punishment to 
follow it provisionally determined on. 
Before (prior to?) that stage, the Char- 
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ges are unproved and the suggest 
punishments are merely hypothetical.” 
(Emphasis supplie 


That very distinguished Judge we 
on to say: 


“It is on that stage reached th 
the statute gives the civil servant t 
opportunity for which sub-s. (3) mak 
provision. 


and then added : 


“Their Lordship would only ad 
that they see no difficulty in the statutor 
opportunity being reasonably afforde 
at more than one stage If the civ 
servant has been through an enquir 
under Rule 55, it would not be reasona 
ble that he should ask for a repetition c 
that stage, if duly carried out but tha 
would not exhaust his statutory righi 
and he would still be entitled to represen 
against the punishment proposed as th 
result of the findings of the inquiry.” 


16. The phrase a reasonable oppor 
tunity of showing cause against th 
action proposed to be taken in regar 
to him’ appearing in sub-s (3) of S. 24 
of the Government of India Act, 193 
was reproduced in cl, (2) of Art. 3llo 
the Constitution as originally enacted i. 
prior to its amendment by the Constitu 
tion (Fifteenth Amendment) Act, 196: 
It would appear that in the original Art 
311 (2) as it stood before the Fifteentl 
Amendment, the obligation to afford a 
Opportunity at two stages, namely, at th 
stage of inquiry into the charges and 
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at the stage of awarding punish- 
was not explicitly stated in the 
itself. It merely required that 
nity must be given to 
gainst the ‘action proposed’. As 
stated, the obligation to offer 
portunity at two stages was how- 
educed judicially by the Privy 
lin I.M. Lall’s case. 


In khemchand’s_ case, (AIR 
300) the Court following the 


ent of the Privy Council in I. M.. 


case came to the same conclusion 
e word ‘reasonable’. The Govern- 
servant not only be given an 
unity but such opportunity must 
asonable one. In order that the 
unity to show cause against the 
ed action may be regarded asa 
able one, it is quite necessary that 
overnment servant should have 
portunity, to say, if that be his 
hat he has not been guilty of any 
iduct to merit any punishment 
and also that the particular puni- 
t proposed to be given is much 
drastic and severe than he 
es. It referred to the above passa- 
rom the judgement of the Privy 
il in I. M. Lall’s case, and obser- 


further opportunity is to be given 
- Government servant after the 
s have been established against 
id a particular punishment is pro- 
to be meted out to him.” 


1 short, the substance of the protec- 
rovided by Rules, like R. 55 refer- 
above, was bodily lifted out of the 


show 
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rules and together with an additional 
opportunity embodied in S. 240 (3) of 
the Government of India Act, 1935 so 
as to givea statutory protection to the 
Government servants had now been 
incorporated in Art. 311 (2) so as to 
convert the protection into a constitu- 
tional. The legal consequence therefore 
was that: 


“At the second stage, the delinquent 
Government servant was therefore entit- 
led to contend — 


(a) That the inquiry at which the 
findings were arrived at was vitiated 
by a breach of the principles of natural 
justice. 

(b) That the findings were not 
supported by the evidence in the 
proceedings, or that the evidence 
against him was not him worthy of 
credence or that he was not guilty of 
any misconduct to merit any punishment 
at all. 


(c) That the punishment proposed 
could not be properly awarded on the 
findings arrived at, that is to say, the 
charges proved did not require the 
particular punishment proposed to be 
awarded.” 

18. After Parliament frustrated 
the attempt of the Government to delete 
the constitutional safeguard as evolved 
by this Court at Khem Chand’s case 
following the principles laid down in 
the Privy Council decision in I. M. 
Lall’s case by deletion of the words ‘a 
reasonable opportunity of showing 
cause against the action proposed to be 
taken in regard to him’ by the Constitu- 


Ey 
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tion (Fift:enth Amendment) Act, 1963, 
it seems somewhat strange that after 
more than a decade the Governmet of 
the day thought it fit to remove this 
valuable safeguard by the Forty-Second 


Amendment. It is particularly impor- 
tant to notice how closely Members of 


Parliament scrutinised the motives of 
the Government while dicussing the 
Fifteenth Amendment Bill and it is 


profitable to read the debates leading 
to the passing of the Fifteenth Amend- 


ment. There could scarcely be a better 
example of the principle that the consti- 
tuent powers to amend the Constitution, 
however permissible, must be used 
with scrupulous attention to their true 
purpose and for reasons that are rele- 
vant and proper. A determined atte- 
mpt on the part of the Government 
to unsettle the law as laid down by 


this Court was successfully frustrated 
on that occasion. Although the clause 


as originally in the Amendment Bill 
was deficient insofar as it conferred 
no express protection as regards the 
second stage i.e. the stage of punish- 
ment, but the Fifteenth Amenment 
Act as passed, introduced the require- 
ment of giving a reasonable opportunity 
on the penalty proposed, after the con- 


clusion of the inquiry into the charges 
and after a penalty had been provisiona- 


lly determined. After considerable 


debate in Parliament, Shri Ashok Sen, 
Law Minister, intervened, in deference 


to the concern expressed by members 
representing all sections of the House 
over the Amendment Bill by which the 
Government was seeking to remove the 
Opportunity at the second stage, and 
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gave an assurance that he would 
an amendment, making it clear t 
second opportunity in regard 

punishment proposed would be re 
but such opportunity shall be or 
the basis of the evidence adduced 
the inquiry. The Government |. 
dingly moved the following amendn 

‘‘And where it is proposed, 
such inquiry, to impose on him any 
penalty, until he has been given a | 
nable opportunity of making repre: 
tion on the penalty proposed, but o1 
the basis of the evidence adduced ¢ 
such inquiry.” 

19. We may recall the wor 
the Law Minister on that occasion 
intervening in the debate on the or 
draft. 

‘Now, Sir, as I explained, — 
the motion was first before the I 
and before it went to the Joint Co 
ttee it was never the intention « 
Government to vary Rule 25 of 
Civil Service Rules which provide 
representation by the civil servant 
nst the penalty proposed. The 
taken was that in future some irre: 
sible Government might do away 
Rule 25 ignoring the assurance giv 
Parliament. Well, than I told ther 
sentatives of the civil servants and 
representatives of the INTUC 
had come to see me to give mea 
which would make it quite clear thé 
representation against the penalty 
posed would not include any rigl 
insist on further hearing and fu 
evidence being given. They gav 
that draft which I have accepted ¥ 
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light modification. 

I, therefore, dispel any idea, if there 
any, that there has been any devia- 
ion from the ideals of democracy and 
reservation of the vital rights not only 
f civil servants but of the citizens. I 
ope we shall never deviate from that 
ourse because it is our great strength 
nd it is through the processes of demo- 
racy that we are functioning, not through 
he processes of fear or force (Lok Sabha 
ebates, 3rd Series, Vol XVIII, 1963, 4th 

bession, P. 13152-54). 
20. The Fifteenth Amendment, in 
act, clarified the legal position under the 
‘xisting law by requiring that oppor- 
unity must be given to the delinquent 
Jovernment servant not only at the first 
stage to be heard in respect of the char- 
yes but also at the second stage i. e. after 
he disciplinary authority had come toa 
entative conclusion of guilt at the con- 
slusion of the inquiry and had decided 
ipon the punishment proposed to be in- 
licted. It was a necessary and sufficient 
safeguard against arbitrary and excessive 
executive action written into the Consti- 
tution. Unfortunately, now the Forty- 
Second Amendment has achieved what the 
Fifteenth Amendment could not. By the 
constitutional amendment the Govern- 


ment be taken away the essential consti- 
tutional! safeguard. 


21. Itisa fundamental rule of law 
that no decision must be taken which 
will affect the rights of any person with 
out first giving him an opportunity of 
putting forward his case. Both the 
Privy Council as well as this Court have 
in a series of cases required strict adhe- 
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rence to the rules of natural justice where 
a public authority or body has to deal 
with rights. Unfortunately the first pro- 
viso to cl. (2) of Art. 311 has eliminated 
the rule audi alteram partem at the second 
stage i.e. observance of the rules of 
natural justice and the requirement ofa 
reasonable opportunity of making repre- 
sentation onthe proposed action. The 
question still remain as to the state when 
the delinquent Government servant would 
get the opportunity of showing cause 
against the action taken against him. 
Where does he get an opportunity to 
exonerate himself from the charge unless 
he is allowed to show that the evidence 
adduced at the inquiry is not worthy of 
credence or consideration ? Does he ever 
get a right to show that he has not been 
guilty of any misconduct so as to deserve 


_any punishment, or that the charges pro- 


ved against him are not of such a charac- 
ter as to merit the extreme penalty of 
dismissal or even of removal or reduction 
in rank and that any of the lesser punish- 
ment ought to have been sufficient in 
his case? But we are bound by the 
majority decision in Tulsiram Patel’s 
case. 


22. After the constitutional change 
brought about it seems that the only 
stage at which now acivil servant can 
exercise this valuable right is by enfor- 
cing his remedy by way of a departmen- 
tal appeal or revision, or by way of 
judicial review. In Tulsiram Patel’s case 
(AIR 1985 SC 1416), the majority deci- 
sion has pointed out that even after 
the Forty-Second. Amendment, the in- 
quiry required by cl. (2) of Art. 311] 


26% 


Keport No. 28, p. 12 


would be the same except that it would 
not be necessary to give toa civil ser- 
vant an opportunity to make represen- 
tation with respect to the penalty pro- 
posed to be imposed on him. In 
such a case, a civil servant who has 
been dismissed, removed or reduced 
in rank by applying to his case one of 
the clauses of the second proviso to 
Art. 311 (2) or the analogous Service 
Rule has two remedies available to 
him. These remedies are: (i) the 
appropriate departmental appeal provi- 
ded for in the relevant Service Rules, 
and (ii) if still dissatisfied, invoking 
the Court’s power of judicial review. 
In Satyavir Singh v. Union of India 
(1985) 4 SCC 252: (AIR 1986 SC 555) 
there isan attempt made to analyse the 
rationes decidendi of the majority deci- 
sion in Tulsiram Patel’s Case and 
the nature of the remedies left to 
the civil servant (of SCC) of the 
report. If that be so, ina case gover- 
ned by one of the clauses of the second 
proviso to Art. 311 (2) or an analo- 
gous ‘Service Rule, there is still all the 
more reason that in cases not governed 
by the second proviso, a civil servant 
subjected to disciplinary punishment of 
dismissal, removal or reduction in rank 
under cl. (2) of Art. 311 would have these 
remedies left to him. Virtually this 
is tantamount toa post-decisional hea- 
ring. 

23. There has been considerable 
fluctuation of judicial opinion in Eng- 
land as to whether a right of appeal 
is really a substitute for the insistence 
upon the requirement of a fair hearing 
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or the observance of natural justice which 
implies ‘‘the duty to act judicially’. Natu- 
ral justice does not require that there 
should bea right of appeal from any 
decision. This is an inevitable corollary 
of the fact that there is no right of appeal 
against a statutory authority unless the 
statute so provides, Professor H. W. R. 
Wade in his Administrative Law, 5th 
edn., observes: 

‘‘Whether a hearing given on appeal 


is an acceptable substitute for a hearing 
not given, or not properly given, tefore 


the initial decision is in some cases an 


arguable question. In principle there 
ought to be an observance of natural 
justice equally at both stages............... If 
natural justice is violated at the first 
stage, the right of appeal is not so much 
a true right of appeal as a corrected 
initial hearing : instead of fair trial follo- 
wed by appeal, the procedure is redu- 
ced to unfair trial followed by fair 
trial.”’ | 


After referring to Megarry, J,’ si 
dictum inatrade union expulsion case 
holding that, as a general rule, a failure 
of natural justice in the trial body can- 
not be cured by a sufficiency of natural 
justice in the appellate body, the learned 
author observes : 


“Nevertheless it is always possible 
that some statutory scheme may imply 
that the ‘appeal’ is to be the only hear- 
ing necessary.” 


24. Professor de Smith  re- 
fers to the recent greater readi- 
ness of the Court to find a breach 
of natural justice ‘cured’ by a subse- 
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nt hearing before an appellate tribu- 
In Swadeshi Cotton Mills v. 


(1981) 2 SCR 533 
the Majority held that the 


ression “that immediate action is 
essary” in S. I18AA (1) (a) of the 
ustries (Development and _ Regula- 
) Act, 1951, does not exclude ab- 
tely, by necessary implication, the 
lication of audi alteram partem 


e, Chinnappa Reddy, J. dissented 
h the view and expressed that the 


ression ‘immediate action may in 
tain situations mean exclusion. of 
application of the rules of natural 


tice and a post decisional hearing 
vided by the statute itself may bea 


cient substitute. Itis not necessary 
our purposes to go into the vexed 
stion whether a post decisional hear- 
is a substitute of the denial ofa 
tht of hearing at the initial stage or 
> observance of the rules of natural 


tice since the majority in Tulsiram 
tel’s case (AIR 1985 SC 1416 une- 


ivocally lays down that only stage 
which a Government servant gets 
reasonable opportunity of showing 
use against the action proposed to 


taken in regard to him’ i.e. an 
portunity to exonerate himself from 


e charge by showing that the evi- 


nce adduced at the inquiry is not 
thy of credence or consideration 


that the charges proved against him 
> not of such a charactor as to 
srit the extreme penalty of dismis- 


| or removal or reduction in rank 
dthat any of the lesser punishments 


ght to have been sufficient in his 
se, is at the stage of hearing ofa 
partmental appeal. Such being the 


BAe) 
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legal position, it is of utmost impor- 
tance after the Forty-Second Amend- 
ment as interpreted by the majority 
in Tulsiram Patel’s case that the Ap- 
pellate Authority must not only givea 
hearing to the Government servant con- 
cerned but also pass a reasoned order dea- 
ling with the contentions raised by him 
in the appeal. We wish the emphasize 
that reasoned decisions by tribunals, 
such as the Railway Board in the pre- 
sent case, will promote public confi- 
dence in the administrative process. 
An objective consideration is possible 


only if the delinquent servant is heard 
and given a chance tosatisfy the Autho- 


rity regarding the final orders that 
may be passed on his appeal. Consi- 
derations of fair-play and justice also 


require that such a personal hearing 
should be given. 


25. Inthe result, the appeal must 
succeed and is allowed. The judgement 
and order of a learned single Judge 
of the Delhi High Court dated August 
16,1983 and that of the Division 
Bench dismissing the Letters Patent Ap- 
peal filed by the appellant in limine 
by its order dated Feb. 15, 1984 are both 
set aside, so also the impugned order 


of the Railway Board dated March 
11, 1972. We _ direct the Railway 


Board to hear and dispose of the appeal 
after affording a personal hearing to the 
appellant on merits by a reasoned order 
in conformity with the requirements of 


R. 22 (2) of the Railway Servants 
(Discipline & Appeal) Rules, 1968, as 


expeditiously as possible, and in any 


event, not later than four months from 
today. 


Appeal allowed. 


Se 


QD 


c 7 UReport No. 28 p: 14 


[T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


| ae) 
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OBSERVATION 


Constitution of India, Arts, 309 Proviso, 311 Punjab Government National 
ergency (Concessions) Rules (1965) Rr. 4 (ii) 2 - Seniority — Determination 
Ev-army personnel——Military service rendered by him during period of 
ergency only could be taken into account and not entire military service — 
itary service rendered subsequent to lifting of energency could not be 
en into account for reckoning seniority in civil post. 


OBSERVED BY 


Mr. O. Chinnappa Reddy and Mr. v. Balakrishna Eradi 
Hon’ble Judges, Supreme Court of India. 


IN 


Review Petitions Nos. 107, 107-A & 107-B of 1986 decided on 10-4-1986 in the 
e of Ex-Capt. A. S. Parmar and others, Appellants v. State of Haryana and others, 
spondents. 


‘TEXT 


O. Chinnappa Reddy, J. :—These 
titions have been filed by the State 
Haryana to review an order made 
us in CMP Nos. 37521 of 1984 
d 24308 of 1985 in Civil Appeals 
ys. 3095-96 of 1980 and Writ Peti- 
n No. 8328 of 1981. Ex-Captain 
S. Parmar & others were the appe- 
nts in Civil Appeals Nos. 2095-96 
1980 and Hawa Singh Dhillon was 


certain benefits which had been given 
to persons, who had volunteered for 
military service during the external 
emergency had been illegally taken 
away. This court granted the follow- 
ing relief : 

“The impugned Rule 4 (11) of the 


Punjab Government National Emer- 
gency (Concessions) Rules, 1965, as 


> petitioner in Writ Petition No. 
28 of 1981. These civil appeals and 
it petitions along with some other 
il appeals and writ petitions were 
posed of by a judgement pronounced 
uson April 26, 1985 (reported 
1984 Lab IC 1015). The grievance 
the appellants and the petitioners 
srein was that by an amendment of 
> Punjab National Emergency (Con- 
ssions) Rules, 1965 made in 1976, 


amended by the Haryana Government 
Gazette Notification No. GSR-77/Con- 
st/Art. 309/Amend/(1)/76 dated March 
22, 1976 and the Notification No. 
GSR-182/Const/Art. 349/Amend/ (2)/ 
76 dated August 9, 1976 amending the 
definition of the expression military 
service’ in Rule 2, are declared to be 


ultre vires the Constitution in so far 
as they affect prejudicially persons 
who had acquired rights as_ stated 


above. A writin the nature of man- 


ba 


State of Haryana for contempt of 


them all benefits accruing thereon. 
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damus is issued directing respondents 
land 2 to prepare the seniority list 
afresh in the light of the decision of 
this Court taking into consideration the 
military service rendered by the petitio- 
ners as well as the appellants.” 


Alleging that the State of Haryana 
was not implementing the judgement 
of the court, the appellants in Civil 
Appeals Nos. 3095.96 of 1980 and the 
petitioners in writ petition No. 8328 
of 198i filed petitions praying that 
the court may proceed against the 


court. On July 29, 1985,an order was 


made by this court directing the re- 
spondents to give credit of the ‘entire 


military service’ of the petitioners in 
reckoning their seniority and to give 
The 
order was directed to be carried out 
within three months from that day. 
The State of Haryana has filed the pre- 
sent applications for reviewing our 


order. It is pointed out that under the 
rules, both prior toand after the 1976 


amendment, the service for which 
credit could be given to ex-army per- 
sonnel was the service during the period 
of emergency only and not any 
period of service subsequent to the lift- 
ing of the emergency on January 10, 
1968. The submission of the State of 
Haryana appears to be correct. Rule 
4(i1) of the Punjab National Emergency 
(Concession) Rules, 1965 before it was 
amended in 1976 said, “the period of 
military service mentioned jin clause 
(i) shall be taken into consideration 


for the purpose of determining the 
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‘seniority of a person who has rende 


military service.’’ Military service ~ 
defined by Rule 2 as follows: — 
“For the purposes of these ru 
the expression military service’ me 
enrolled or commissioned service in ; 
of the three wings of the Indian Arn 
Forces (including service as a Warr 
Officers) rendered by a person dur 
the period of operation of the proclai 
tion of emergency made by the Presid 
under Article 352 of the Constitut 
of India on October 26, 1962 or s1 
other service as may hereafter be dec 
red as military service for the- purps 
of these rules. Any period-of milité 
training followed by military serv 
shall also be reckoned as military s 
VICE: 
~ The words emphasised by us-clea 
show that it is only the service render 
during the period of emergency tl 
could be taken into account and rf 
any other period. No doubt there 
provision,for other service also bei 
declared as military service, but : 
order of the Government making al 
such declaration has been brought 
our notice. Shri Shanti Bhushan, leé 
ned counsel for the respondents, argu 
that earlier the Government themsel¥ 
had counted the entire military servi 
as service for the purpose of reckonii 
seniority but it was only after the 19 
amendment that the Government we 
back upon the. rule which they we 
hitherto following and refused to gi 
credit to service rendered after the Ii 
ting of the emergency. He invited 0 
attention. to the principal judgemeé 
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April 26,1984: (reported in 1984 
IC 1015) and urged that the judge- 
talso proceeded on the basis that 
s the 1976 amendment that pur- 
ed to bring about a change. Though 
doubt, as urged by Shri Shanti 
shan, the judgement appears to pro- 
as if the change was brought about 
76 even in regard to the length of 


referring to Rule 2, it was expressly 
d by this court that concession in 
rd to seniority was admissible in 
ect of the military service rendered 
ing the operation of Emergency only 
not for any military service after 
termination of the Emergency. 
i Shanti Bhushan invited our atten- 
1 to a circular of the Government 
which it was said that the period of 


tary service to be. taken into acco- | 
that question was not ‘actually _ ' 
ided. On the other hand in Randhir~ 
h Dhull v. Bhambri (1981) 2 SCC — 


| oe) 
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apporved military service will count 
for increments, seniority and pension 
in the civil employment. But para 4 
of the very circular makes it clear that 
the concessions will apply in the case 
of all persons, who have joined or join 
military service during the Emergency 
and will be in respect of approved 
military service rendered during the 
emergency and for such period there- 


~after as the Government may prescribe. 


It is, therefore, clear that military ser- 


“vice rendered subsequent to the lifting 


to emergency cannot be taken into 
account for the purpose of reckoning 
the seniority in the civil post. We, there- 
fore, review our order dated July 29, 
1985 and direct that credit will be for 
the military service rendered upto the 
date of the lifting of emergeney only 
and not the entire military service. 


Petition allowed. 
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OBSERVATION 


onstitution of India, Arts, 311, 14—Gratuity—Provision for payment of 
ramount with prospective effect from specified date Does not offend 
14. 


OBSERVED BY 


Mr. M. P. Thakkar And Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India. 


IN 


Special Leave Petition (Civil) Nos..14179-80 of 1985, decided 25-7-1986, in the case 
ate Government Pensioners Association and others, Petitioners v. State of Andhra 


esh, Respondent. 
TEXT 


Thakkar, J. :— Does that part of the 
ision which provides for payment 
larger amount of gratuity with pros- 
ive effect from the specified date off- 
Art. 14 of the Constitution of India? 
ther gratuity must be paid on the 
ped up basis, to all those who have 
ed before the date of the upward 
ion, with retrospective effect, even 
e provision provides for prospective 
ation, in order not to offend Art. 14 
1e Constitution of India? A Division 
ch of the High Court of Andhra 
lesh says ‘no’. In our opinion it 
tly says so. The petitioners erstwhile 
ernment employees who had retired 
ore”’ April 1, 1978 inter alia claimed 
contended before the High Court 
they were entitled to the benefit of 
Government order No. 88 dated 26th 
ch, 1980 providing that : 
*(b) Retirement gratuity may be 
d of pay drawn at the time of retire- 


ment for every 6 monthly service subjcet 
to maximum of 20 months pay limited 
to Rs. 30,000/-.”’ 
. The said order in so far as gratuity 
is concerned is made effective from Ist 
April, 1978 Says the High Court :— 
‘“‘Therefore, we are now only con- 
cerned whether this G.O. Ms. No. 88 
dated 26-3-1980, should be made appli- 
cable to the pensioners that retired prior 
to 1-4-1278 by revising their gratuity pay- 
able to them. The learned Advocate- 
General, contends that gratuity is some- 
thing different from the other pensionary 
benefits like the pension and the fan.ily 
pension, which are continuing ones. The 
Gratuity that accrued to the petitioners 
prior to 1-4-1978 was calculated on the 
then existing Rules and paid. In that 
way, the pensioners retired prior to 
1-4-1978 will form themselves into a dis- 
tinct class for purposes of the payment 
of benefit of gratuity from the others 


rm) 
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that retired after 1-4-1978, from which 
date, the revised pension rules are made 
to be applied by the Government. On 
the other hand, it is the contention of 
the writ petitioners that gratuity is a part 
and parcel of the pensionary benefits and 
the same cannot be looked at separately 
from the other pensionary reliefs. The 
learned counsel for the Writ Petitioners, 
no doubt, cited two decisions V.P. Gauta- 
ma, IAS Retd. v. Union of India, (1983) 
2Serv LR 346: (1984 Lad IC 154) Punj. 
& Har.) and M. P. Tandon v. State of 
U.P. 1984 Lab IC 677 (All), where their 
Lordships that decided the above two 
cases, held, that no distinction can be 
made in the pensionary benefits including 
death-cum-retirement gratuity benefit bet- 
ween the pensioners that retired prior to 
the stipulated date and after the stipula- 
ted date. 

In the decision D. S. Nakara v. Uni- 
on of India, AIR 1983 SC 130, their 
Lordships of the Supreme Court enuncia- 
ted the principle as follows : 

With the expanding horizons of 
socio-economic justice, the Socialist Re- 
public and Welfare State which the coun- 
try endeavours to set up and the fact 
that the old men who retired when emo- 
luments were comparatively low are ex- 
posed to vegaries of continuously rising 
prices, the falling value of the rupee 
consequent upon inflationary inputs, by 
introducing an arbitrary eligibility crite- 
rion, ‘being in service and retiring subse- 
quent to the specified date’ for being in 
Service and retiring subsequent to the 
specified date’ for being eligible for the 
liberalised pension scheme and. there- 
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by dividing a homogeneous class, th 
classification being not based on an 
discernible rational principle and bein 
wholly unrelated to the objects sought t 
be achieved by grant of liberalised per 
sion and the eligibility criteria devise 
being thoroughly arbitrary, the eligibilit 
for liberalised pension scheme of ‘“‘bein; 
in service on the specified date an 
retiring subsequent to that date’’ in th 
memoranda Exs. P1 and P 2, violate 
Art. 14 and is unconstitutional and liabk 
to be struck down’’. 


After thus enunciating the principle 
their Lordships have taken care to obser 
ve as follows :— 


‘But we make it abundantly clea 
that arrears not are required to be mad 
because to that extent the scheme is pros 
pective.”’ . 


In our opinion, the arrears rela- 
ting to gratuity benefit computed accor- 
ding to the Revised Pension Rule 
of 1980 may not be paid to the pensio- 
ners that retired prior to 1-4-1978 be- 
cause at the time of retirement they 
were governed by the then existing 
Rules and their gratuity was calculated 
on that basis. The same was _ paid. 
Since the revised scheme is operative 
from the date mentioned in the scheme, 
i.e. 1-4-1978, the continuing rights of 
the pensioners to receive pension and 
family’ pension must also be _ revised 
according to that scheme. But the 
same cannot be said with regard to 
gratuity, which was accured and drawn. 
The reason why their Lordships of the 
Supreme Court in Nakarara’s case (AIR 
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SC 130) refused to grant arrears to 
ensioners that retired prior to the 
lated date would ipso facto apply 

refusing to grant the revised 
ity, since that would amount to 
g the State Government to Pay 
rs relating to gratuity after 
ing them according to the new 
e for those that retired prior to 
978 and that would amount to 
ig retrospective effect to the A. P. 
sed Pension Rules, 1980, which 
| into effect from 29-10-1979 and 
e case of Part II of those Rules from 
978. The scheme is prospective and 
retrospective. 


Moreover, we must remember that 
1 the State Government appointed 
ay revision Commissioner to review 
then existing scales of pay under 
). Ms. No. 745, General Administra- 
(Spl A) Department, dated 3-11-1978, 
ay Revision Commissioner was asked 
ake into account, while making his 
mmendation, the economic condi- 
} in the State, the financial implicatios 
$s recommendations, and the impact 
of on the resources available 

the plan and other essential 
plan expenditure. Surely, he 
Revision Commissioner, when he 
e his recommendations to revise 
pensionary benefits, is not contem- 
ng to make his recommendations 
spective. Otherwise, he would 
taken financial implications of 
e recommendations and the impact. 
eof on the resources available for 
and other essential non-plan ex- 
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pehditure of the State. For this reason 
also, we cannot direct the State Govern- 
ment to revise the gratuity benefit, 
which was already paid to these peti- 
tioners who retired prior to 1-4-1978. 
The Supreme Court has clearly stated 
in Nakara’s case that arrears are not 
required to be paid because to that 
extent the scheme is prospective. Simi- 
lar is the case with regard to the case of 
gratuity that was accured and paid prior 
to the stipulated day mentioned in the 
G. O. promulgating the Revised Pension 


Rules of 1980.”’ 
2. We fully concur with the view 


of the High Court. The upward revi- 
sion of gratuity takes effect from the 
specified date (April 1, 1979) with pro- 
sepective effect. The High Court has 
rightly understood and correctly ap- 
plied the principle propounded by this 
Court in Nakara’s case AIR 1983 SC 
130. There is no illegality or unconsti- 
tutionality (from the platform of Arti- 
cle 14 of the Constitution of India) in 
volved in providing for prospective 
operation from the specified date 
Even if that part of the Notification 
which provides for enforcement with 
effect from the specified date is struck 
down the provision can but have pros- 
pective  Operation-not retrospective 
operation. In that event (if the speci- 
fied date line is effaced), it will operate 
only prospectively with effect from 
the date of issuance of the nonification 
since it does not retrospectively apply 
to all those who have already retired 
before the said date. In order to 
make it retrospective so that it applies 
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to all those who retired after the com- 
mencement of the Constitution on 26th 
January. 1950 and before the date of 
issuance of the notification on 26th 
March, 1980, the Court will have to 
re-write the notification and introduce 
a provision to this effect saying in 
express terms that it shall operate ret- 
rospectively. Merely striking down 
(or effacing) the alleged offending por- 
tion whereby it is made effective from 
the specified date will not do. And 
this, tie Court cannot do. Besides, 
giving prospective operation to such 
payments cannot by any stretch of 
imagination be condemned as_ offend- 
ing Art. 140 An illustration will 
make it clear. Improvements in pay 
scale by the very nature of things can 
be made prospectively so as to apply 
to only those who are inthe employ- 
ment on the date of the upward re- 
vision. Those who were in employ- 
ment say in 1950, 1960 or 1970, lived, 
spent, and saved, on the basis of the 
then prevailing cost of living structure 
and pay-scale structure, cannot invoke 
Art. 14 in order to claim the higher pay- 
scale brought into force say, in 1980. 
If upward pay revision cannot be made 
prospectively on account of Art. 14, 
perhaps ..0 such revision would ever 
be made. Similar is the case with re- 
gard to gratuity which has already 
been paid to the petitioners on the 
then prevailing basis as it obtained at 
the time of their respective dates of 
retirement. The amount got crystalized 
on the date of retirement on the basis 
of the salary drawn by him on the 


_in harmony with Art. 
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date of retirement. And it was alread: 
paid to them on that footing. The 
transaction is completed and closed 
There is no scope for upward or down. 
ward revision in the context of upwar¢ 
of downward revision of the formule 
evolved later on in future unless the 


provision in this behalf expressly sc 
provides __ retrospectively (downwarc 
revision may not be _ legally 
permissible even). It would be 


futile to contend that no upward revi. 
sion of gratuity amount can be mad 
14 unless it also 
provides for payment on the revised 
basis to aJl those who have alread} 
retired between the date of commence: 
ment of the Constitution in 1950 and 
the date of upward revision. There 
is therefore no escape from the conclu- 
sion that the High Court was perfectly 
right in repelling the petitioners’ plea 
in this behalf. For the sake of record 
we may mention that our attention was 
called to an order ofa Division Bench 
of the High Court of Gujarat LPA 280 
of 1983 dated 8-9-83 per P. D. Desai 
Acting C. J. which does not discuss the 
issues involved but is based ona con- 
cession said to have been made ‘by the 
Advocate-General who appeared for the 
State. And also toa decision of the 
Allahabad High Court M. P. Tandon ve 
State of U.P. 1984 LabIC 677 and 
Punjab and Haryana High Court V. Pa 
Gautama v. Union of India, (1984) 1 Sery 
LJ. 120. In none of these decisions the 
relevant passage from Nakara’s case 
(AIR 1983 S.C. 130) was considered. 
Nor was the aspect regarding prospec- 
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operation considered on principle. 
High Court considered it shocking 
was carried away by the fact that 
mployee who retired eved one day 
‘e the enforcement of the upward 
ion would not get the benefit if the 
fied date of enforcement was not 
ed by striking down the relevant 
ision, But in all cases of prospec- 
Operation it would beso. Just as 


who files a suit even one day after ~ 
expiry of limitation would lose his 


279 


Judge 
Supreme Court of India 


right to sue, one who retires even a 
day prior to enforcement of the upward 
revision would not get the benefit. This 
cannot be helped, there is nothing shoc- 
king in it unless one can say legislation 
can never be made prospective, and 
nothing turns onit. These are the rea- 
sons which impelled us to dismiss the 
Special Leave Petition on 18th July, 
1986. 


Order accordingly. 


. 
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OBSERVATION 


Constitution of Indis, Art, 32—Writ petition— Allotment of Maruti Vehicles 
of manufactures’ quota cf five per cent— Guidelines regulating such allot- 
t laid down by Supreme Court. 


OBSERVED BY 


Mr. V. D. Tulzapurkar and Mr. A. P. Sen, 
Hon’ble Judges, Supreme Court of India. 


IN 


Writ Petn. (Civil) Nos. 588 and 11716 of 1984, decided on 7-3-1986, between 
bk Kumar Mittal, Petitioner v. Maruti Udyog Ltd. and another, Respondents. 


> With 


ORDER :—We have heard Mr. Soli 
yrabjee, Mr. Prashant Bhushan and 
R. Karanjawala for the petitioners 
‘the learned Attorney-General on 
lf of the respondents Various sub- 
ions were made on behalf of the par- 
After considerable discussion of the 
dus proposals and suggestions made 
parties and after having given 
anxious and deep consideration to 
matter it is ordered that in public in- 
st the following guidelines should re- 
te thu allotment of Maruti Vehicles 
of the manufacturers’ qnota of 5 per 
F : 
2. The allotment of Maruti vehicles 
of the manufacturers’ quota of five 
cent will be made in favour of the fo- 
ing categories only. 
J Any organisation/institution 


VOICE (Voluntary Organisation in the Interest of Consumers Education) and 
her, Petitioners v. Maruti Udyog Ltd. and another, Respondents. 


TEXT 


coming within the definition of ‘State’ 
under Art. 12 of the Constitution of 
India. 

_ IL Any hospital or recongnised 
charitable organisation or educational 
institutions registered or incorporated 
under a statute or having recognition 
under S. 80 G of the Income-tax Act, 


1961. 


IIL Individuals. 

(a) An individual suffering from 
physical handicap so as to render him 
incapable of using public transport 
would be eligible for allotment provided 


his income together with the income 
of his or her spouse or his or her guar- 
dian does not exceed Rs. 60,000/- per 
year. 

(b) The President of India, Vice- 
President of India, Cabinet Ministers, 
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Ministers of State in the Union Cabi- © 


net and Governors of States and Cabinet 
Ministers in State Governments, the Ch- 
airman of the Public Service Coramissi- 
on, the Chief Election Commissioner, 
the Auditor and Comptroller General 
of India and the Atothey General 
India. 

(c) The Speaker and the Deput? Sp- 
eaker of the Lok Sabba, the Chairman 
and the Deputy Chairman of the Rajya 
Sabba, Speakers_of State Legislative As- 
semblies, Chair persons of State Legisla- 


tive Councils, and Leaders of Opposition 


parties in Parliament and in the State Le- 
gislatures. 

(d) The Chief Justice and other 
Judges of Supreme Court and the Chief 
Justice and other Judges of the High 
Courts. 

' (e) Public servants not below the 
rank of Additional Secretary to the Gove- 
ronment of India. 

(f) Serving members of the Armed 
Forces not below the rank of Brigadier in 
the Army or equivalent rank in the Navy 
or the Air Force: 

(g) Manufactures of component 
parts for utilisation in the manufacture 
of Maruti vehicles. The number of this 
category will be restricted to ten per 
years; 

(h) Employees of Maruti Udyog Ltd., 
limited to fifty vehicles par year; 

(1) Individuals in recognition of their 
outstanding humanitarian services to the 
society or to the Nation. The number in 


this category will be restricted to ten per 
year; 
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~(j) Individual cases of undue hards 


on humanitarian grounds. The numbe 
this category will be nesters to five 
years. 

IV. Error category 1 e. indivi 
whose applications for regular allotm 
could not be registered on account of 


genuine error. 


3. The following conditions will 
strictly observed in the allotment of vi 
cles to any organisation/institution; | 
son or individual in any of the afore: 
categories : 

(a) There will be no resale the v 
cle by the allottee fora peroe of tl 
years. — 


This condition will be: inastaa 1: 
order of allotment issued in favour of 
allottee. Maruti Udyog Ltd. will furt 
obtain before giving delivery of the v 
cle a written undertaking from the al 
tee that he will not sell the vehicle f 
period of three years from the dat 
delivery. . 

(b) There will be no second allatn 
out of the manufacturers’ quota to 
same individual. | 

(c) In each of the aforesaid catego 
allotment, as for as _ possible will be m 
on first. come first served basis. in ac 
dance with the date of the receipt of 
application for allotment out: of’ 
aforesaid manufactures’ quota. © 
cases where more than one applicatio! 
received on the same day from ind 
duals inthe same category priority 
allotment in such cases will be deter 
ned by draw of lost under proper supe 
sion. 
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4 It is clarified that allotments 
e for military/paramilitary purposes 
against firm export orders for sup- 
outside of India, will not be inclu- 
within 5% of the Manufacturers’ 
ta. | 
. These guidelines will be in force for 
riod of three years and will be subject 
review taking circumstances which 
exist at the point of time. 
6. In view of the aforesaid guidelines, - 


nh 
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we think, it is unnecessary for us to deter- 
mine the various submissions and con- 
tentions raised On behalf of the parties 
which are however left open. 

7. All general interim orders are 
vacated. However, deliveries made 
pursuant to our interim orders will 
stand. 

8. Liberty to apply : 
| Order accordingly. 


Pere 
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OBSERVATION 


ransfer of Government ‘ ervant—Transfer is an incident of service—Order 
ansfer not resulting in alteration of any condition of service to his disad- 
tage—Order is not ap; elable to State Government under R. 19 ILR (1986) 
t 2135 Affirmed; (1985) 2 Lab Lj 73 (Bom)—(Constitution of India, Art 309 
iso) Karnataka Civil Services (Classification, control and Appeal) Rules 
7), Rr. 19, 18. 


OBSERVED BY 


Mr. A. P. Sen and Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India 


IN 


Spl. Leave Petn. (Civil) No. 7904 of 1986, decided on 26-8-1986 in the case of 
aradha Rao, Petitioner v. State of Karnataka and others, Respondents. 


TEXT 


en 


ORDER :-—The short point involved 


his special leave petition is whether 
yrder of transfer of a Government 


ant made by an authority other 
1 the Government itself, is appeala- 


before the Government under R. 
of the Karnataka Civil Services 
ssification, Control and Appeal) 


2s, 1957. There was a divergence 
pinion in the High Court on the 
stion as to the maintainability of 
1 appeals. In a series of writ 
tions, Rama Jois, J. took the view 
‘transfer’ is a condition of service 
therefore the Government servant 
aright of appeal against the order 
ransfer under R. 19. Dodda Kaleg- 
a., on the other hand, dismissed 
writ petition filed by the petitioner 
ding that no appeal lay to the State 
yvernment against an order of trans- 
made by the Commissioner of 


Labour transferring him from Bangalore 
to Tarikere under R. 19 of the Rules. 
A number of appeals by the Govern- 
ment as well as the civil servants against 
the orders passed by the learned 
Judges were heard together by a Divi- 
sion Bench. The learned Judges have 
upheld the view of Dodda Kalegouda, J. 


We have heard B. Varadha Rao, 
Senior Labour Inspector in the Depart- 
inent of Labour, Government of Karna- 
taka in person. We find no reason 
to interfere with the view expressed 
by the Division Bench. As the _lear- 
ned Judges point out, the answer 
to the question turns on whether an 
order of ‘transfer’ varies to the disadva- 
ntage of a Government servant, any 
of his conditions of service ‘attracting 
the right of appeal under R. 19(1) (a) 
of the Rules’. Rule 19 of the Rules 
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read as follows : 

“19, Appeal against the order— 

(1) Every member of any of the Ser- 
vices mentioned in Rule 5 shall be entit- 
led to appeal to Government against the 
order passed by a subordinate authority 
which — 

(a) denies or varies to his disad- 
vantage his pay, allowances pension or 
other conditions of services as regula- 
ted by any order, rules or by agreement, 
or 


(b) interprets to his disadvantage — 


the provisions of any such order’ rules 
or agreement where by his pay, allowan- 
ces, pension or other conditions of servi- 
ces as regulated by any order, rules or 
by agreement. 


3. Part IV enumerates the nature 
of penalties which can be imposed on 
a Government servant R. 17 specifies 
the orders against which no appeal is 
provided from an order passed by an 
authority imposing any of the penal- 
ties specified in R. 8. R. 8 specifies the 
nature of penalties that may be impo- 
sed on the Government servants, such 
as ; 

(i) fine; 

(ii) censure ; 

(iii) withholding of increments ; 

(iii-a) withholding of promotion ‘ 

(iv) recovery from pay of the whole 


or part of any pecuniary loss 
caused ; 


(iv-a) reduction to a lower stage 


in the time-scale of pay for spe- 
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cified period with further dir 
MOUSusis ion 
(v) reduction to a lower time-sc 
of pay ; 
(vi) compulsory retirement ; 
(vii) removal from service whit 
shall not be a disqualificati 
for future employment and 
(viii) dismissal from service. 


4. The learned Judges obser 
that these penalties can be imposed ¢ 
a Government servant where disciplina 
proceeding are initiated against him u 
der the Rules by the competent auth 
rity. They further observe that R. 
of the Rules therefore provides for app 
als against orders imposing penalti 
referred to and specified in R. 8, at 
add : ; 


“Ifan order of transfer does n 
amount to an order of penalty or af 
other order’ falling within R. 19; su 
an order does not attract and is m 
appealable either under R. 18 or Ru 
19°”, iq 

We agree with the view express 
by the learned Judges that transfer 
always understood and construed as & 
incident of service. The words ¢ 
other conditions of service’ in just apt 
sition to the preceding words ‘deni 
or varies to his disadvantage his pé 
allowances, pension’ in R. 19 (1) ¢ 
must be construed ejusdem generis. Al 
alteration in the conditions of servic 
must result in prejudice to the Gover! 
ment servant and some disadvantas 
touching his pay, SOM EEGES, pensio 
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rity. promotion, leave, etc. It is 
understood that transfer of a Go- 
ent servant who is appointed to 
ticular cadre of transferable posts 
}one place to another is an ordi- 
incident of service and therfore 
not result in any alteration of 
of the conditions of service to 
isadvantage. That a Government 
nt is liable to be transferred to 
ular post in the same cadre is 
rmal feature and incident of Go- 
ment service and on Government 
ce and no Government servant 
laim to remain ina particular place 
a particular post unless, of course, 
ppointment itself is to a specified, 
transferable post. As the learned 
es rightly observe : 


**The norms enunciated by Govern- 


t for the guidance of its officers in 
matter of regulatin: transfers are 
e inthe nature of guidelines to the 
ers who order transfers in the exigen- 
of administration than vesting of 
immunity from transfer in the 
ernment servants.” 
5. Itis no doubt true that if the 
er of transfer is abused, the exer- 
of the power is vitiated. But it 
ne thing to say that an order of 
sfer which is not made in_ public 
rest but for collateral purposes 
with oblique motives is vitiated by 
se of powers, and an altogether 
srent thing to say that such an 
sr per se made in the exigencies 
ervice varies any condition of ser- 
, express or implied, to the disad- 
tage of the coscerned Government 


| oe) 
oo 
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servant. The petitioner who appeared 
in person placed reliance, as he did in 
the High Court, on the decision of the 
Bombay High Court in Sheshrao Nago- 
rao Umap v. State of Maharashtra, 
(1985) 2 Lab LJ 73. We do not see 
how the decision can be of any avail 
to the question at issue. The learned 
Judge were dealing with a petition 
under Art. 226 of the Constitution by 
which a Medical Officer challenged his 
order of transfer on the ground that it 
was not only mala fide but was issued 
in colourable evercise of power and 
therefore wholly illegal and void. It was 
contended by the petitioner that he 
was being transferred contrary to the 
Government policy with a_ view to 
accommodate one Dr. R-P. Patil beca- 
use of the political influence he wielded. 
In allowing the writ petition, the learned 
Judges observed that it was no doubt 
true that the Government has power 
to transfer its employees employed in 
a transferable post but this power has 
to be exercised bona fide to meet the 
exigencies of the administration. If the 
power is exercised mala fide, then ob- 
viously the order of transfer is liable 
to be struck down. They relied on the 
observations made by this Court in 
E. P. Royappa v. State of Tamil Nadu, 
(1974). °2.°)SCR>) °348 —. for. the 
positivistic view that equality is anti- 
thetic to arbitrariness and held that 
the observations equally apply to the 
policy regarding the transfer of public 
servants. It was observed : 

“Tt is an accepted principle that 
in public service transfer is an incident 


“J 
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of service. It is also an implied condi- 
tion of service and appointing authority 
has a wide discretion in the matter. 
The Government is the best judge to 
decide how to distribute and utilise the 
services of its employees. However 
this power must be exercised honestly, 
bona fide and reasonably. It should 
be exercised in public interest. If the 
exercise of power is based on extrane- 
ous considerations or for achieving an 
alien purpose or an oblique motive it 
would amount to mala fide and coloura- 
ble exercise of power. 
fers, without sufficient reasons to justify 
such transfers, cannot but be held as 
mala fide. A transfer is mala fide when 
it is made not for professed purpose, 
such as in normal course or in public 
or administrative interest or in the 
exigencies of service but for other pur- 
pose than is to accommodate another 
person for undisclosed reasons. It is the 
basic principle of rule of law and good 
administration, that even administrative 
actions should be just and fair’. 

The observation that transfer is 
also an implied condition of service is 
just an observation in passing. It cer- 
tainly cannot be relied upon in su- 
port of the contention that an order 
of transfer ipso facto varies to the dis- 
advantage of a Government servant, 
any of his conditions of service making 
the impugned order appealable under R. 


-_-_e eo 


Frequent trans- - 
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19 (1) (a) of the Rules. 


6. One cannot but deprecate ft 
frequent unscheduled and unreasonal 
transfers can uproot a_ family, cat 
irreparable harm to a Government s 
vant and drive him to desperation. — 
disrupts the education of his childr 
and leads to numerous other compli 
tions and problems and results in har 
ship and demoralisation. It therefe 
follows that the policy of transfer shov 
be reasonable and fair and _ shou 
apply to everybody equally. But, 
the same time, it cannot be forgott 
that so far as superior or more respo 
sible posts are concerned, continu 
posting at one station or in one depat 
ment of the Government is not cond 
cive to good administration. It creat 
vested interest and therefore we fir 
that even from the British times tl 
general policy has been to restrict fl 
period of posting for a definite perio 
We wish to add that the position ¢ 
Class [II and Class IV employees stan 
on adifferent footing. We trust the 
the Government will keep these cons 
derations in view while making an ong 
of transfer. : 


7. The special leave petition 
accordingly dismissed. The petition 
is given four months time to join B 
new place of posting. 


Petition dismisse¢ 
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d on invalid pension before he had attained the age of retirement Sub- 
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ivil Appeal No. 683 of 1971 decided on 16-7-1986 in the case of the Kirti Bhusan 
, Appellant v. State of Bihar and others, Respondents. 


- TEXT 


reply to the said notice on November 
1, 196] showing cause against the 


enkataramiah, J.: ~This appeal 


rtificate is filed against the judge- 
of the High Court of Patna in Civil 
Jurisdiction Case No. 444 of 1967 
cred on April 3, 1969 (reported in 
Lab. IC 950). 
2. The appellant was employed as 
rk in the Excise Department of the 
of Bihar at Hazaribagh. Ina dis- 
lary proceeding instituted against 
17 charges were framed against 
During the enquiry he has been 
under suspension. The Inquiring 
ers however found only six of 
established and accordingly a re- 
was submitted by him on Novem- 
9, 1960. On the 8th of Septem- 
1961 the appellant was asked, by 
‘xcise Commissioner, who was the 
plinary Authority, to show cause 
he should not be removed from 
ce. The appellant submitted his 


proposed action. After the submission 
of the report by the Inquiring Officer 
the civil surgeon of the area issued a 


certificate to the effect that the appe- 
llant was an invalid and he could not 


discharge his duties properly in that 
state of health. On January 31, 1962 
an order was passed by the Excise 
Commissioner directing the retirement 
of the appellant on invalid pension 
under rule 116 of the Bihar Pension 
Rules with effect from July 19, 1961. 
Thus he ceased to be a Government 


employee. Nearly one year and nine 
months after the date of retirement of 


the appellant on October 5, 1963 the 
Government of Bihar revoked the or- 
der of retirement and the relevant part 


of its communication read thus : 
“Tam to invite a reference to this 


department memo. No. 869 dated 
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31-1-62 with which the order of the 
Excise Commissioner was conveyed to 
you allowing Excise, Clerk, Shri Kirti 
Bhushan Singh (under suspension) to 
retire on invalid pension with effect 
from 19-7-61 under rule 116 of Bihar 
Pension Rules.”’ 


‘The said order has been re-exa- 
mined by Govt. in the light of Rule 
73 (f) of the Bihar Service Code, and 
it has been found that since depart- 
mental proceedings were pending agai- 
nst the Excise Clerk it was irreguler 


to permit him to retire on invalid pen- — 


sion. Govt. have, therefore, decided 
to revoke the order of the Excise 
Comnr. contained in his memo No. 
869 dated 31-1-62. As aresult the Ex- 
cise Clerk should be deemed to be 
continuing under suspension and that 
he would be entitled to subsistence 
allowances as may be admissible to him 
under the Rules till final orders are passed 
on the proceedings which were pending 
against him at the time the said memo 
was issued.” 


3. Thereafter the Excise Commi- 
ssioner passed an order on November 
1, 1963 dismissing the appellant from 
service. The appellant questioned the 
order of dismissal in the writ petition 
before the High Court out of which this 
appeal arises. 


4. In the High Court the appe- 
llant contended that after he had been 
retired from service by the order dated 
Junuary 31, 1962 with effect from July 
19, 1961 it was not permissible to the 
State Government to revoke the order 
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of retirement by its order dated Octol 
5, 1963 and to the Excise Commissiog 
to pass an order of dismissal from s 
vice thereafter on November 1, 19 
On behalf of the State Government 
was contended that it was open tot 
State Government under rule 73 (E) 
the Bihar Service Code to revoke ¢ 
order of the Excise Commissioner re 
ring the appellant on invalid pensi 
and therefore the order of dismiss 
passed subsequently was a valid orde 
The High Court accepting the on 
tion urged on behalf of the State Go 


ernment dismissed the writ petition. ; 


5. In this appeal the appellaniam 
questioned the correctness of the judg 
ment of the High Court. In this case th 
facts are not in dispute. By January 3 
1962 the reply to the show cause notic 
had already been submitted by u 
appellant. The Excise Commissioner hé 
also before him the medical certifical 
of the Civil Surgeon. At that stage tw 
courses were open to the Excise Comm 
ssioner. He could have either dism 
ssed the appellant if he felt that 

charges had been established or he cou 
have ordered his retirement on invalt 
pension under rule 116 of the Bile 
Pension Rules. The Excise Commiss 
oner however, passed an order re 
the retirement of the appellant on Janual 
31, 1962 with effect from July 19, 196 
Thus the appellant ceased be a Goverl 
ment employee. Any order of dismiss 
passed there-after would be unsustaim 
ble unless it was permissible und 
law to the State Government to revok 
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rder of retirement and to reinstate 
former status as Government ser- 
before the order of dismissal was 
d. Rule 73 (f) of the Bihar Service 
on which reliance is placed by 
tate Government reads thus: 
‘Notwithstanding anything contai- 
in foregoing clauses, a Government 
nt under suspension on a charge of 
onduct, shall not be required or per- 
-d to retire on reaching the date of 


In service until the enquiry into the 
be 1s concluded and a final order is 
-d thereon by the competent autho- 


6. The expression ‘compulsory re- 
ent’ found in rule 73 (f) of the Bihar 
ice Code refers to retirement of a 
srnment servant on his attaining the 
of superannuation. This is not a 
in which the appellant had been per- 
‘d to retire from service on the 
nd that he had attained the age of 
rannuation. No order asking the 
llant to continue in service before he 
attained the age of superannuation 
the purpose of concluding a depart- 
‘al inquiry instituted against him had 
been passed by the competent autho- 

On the other hand the appellant 
been permitted to retire from service 
yalid pension on medical grounds 

before he had attained the age of 
rannuation Rule 73 (f) of the Bihar 
ice Code is clearly inapplicable to the 
of the appellant. No other provision 
h enabled the State Government or 
“ompetent authority to revoke an or- 
of retirement on invalid pension is 


bulsory retirement but shall be retai-— 


agi 


E. S. Venkataramiah 


Judge 
Supreme Court of India 


brought to our notice. The order of 
retirement on medical grounds having 
thus become effective and final it was not 
Open to the competent authority to pro- 
ceed with the disciplinary proceedings 
and to pass an order of punishment. We 
are of the view that in the absence of 
such a provision which entitled the State 
Government to revoke an order of retire- 
ment on medical grounds which had _ be- 
come effective and final], the order dated 


~ October 5, 1963 passed by the State 


Government revoking the order of retire- 
ment should be held as having been pas- 
sed without the authority of law and is 
liable to be set aside. It, therefore, 
follows that the order of dismissal passed 
thereafter was also a nullity. 


7. We, therefore, allow this appeal 
set aside the judgement of the High 
Court and quash the order of the State 
Government dated October 5, 1963 revo- 
king the order of retirement of the appe- 
llant and the order of dismissal dated 
November |, 1963 passed by the Excise 
Commissioner. 


8. We are informed by the learned 
counsel for the appellant that the appe- 
llant had died on December 28, 1984 
during the pendency of this appeal. We, 
therefore, direct the State Government 
to pay to the legal representatives of the 
appellant all the arrears of pension due 
to the appellant from November 1, 1963 
up to the date of his death. The State 
Government shall also pay the costs of 
this appeal to the legal representatives of 
the appellant. 


Appeal allowed 
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ita Appellant v. Union of India and others, Respondents. 


TEXT 


hakkar, J. :—Validity of the im- 
ed order of dismissal is in issue 
|. The scope of the inquiry whe- 
the impugned order of dismissal 
| June 11, 1969 is null and void 
sstricted to two facets Whether 
srinciples of Natural Justice were 
ed by the Respondents by refusing 
pply to the appellant (1) copies 
ye statements of the witnesses 
ined at the stage of preliminary 
ry preceding the commencement 
1e inquiry and (2) copies of the 
ments said to have been relied 
by the disciplinary authority in 
‘to establish the charges against 
ppellant who was holding the post 
uperintendent of Police, Bijnor, 
- Pradesh Such is the position 
g regard to the fact that this Court 
thagwati, J. (as he then was) and 


Kailasam, J. as per order dated October 
25, 1977 whilst granting special leave, 
has so restricted the scope of the appeal 
in the following terms :— 

“Special leave granted limited only 
to the question whether there was any 
violation of Article 311 of the Constit- 


ution in regard to the documents and 
the statement of witnesses referred to 


in the affidavit of the petitioner dated 
12-22-1977.” 

3. As many as 8 charges, charges 
of serious nature, were levelled against 
he appellant who was at the material 
time holding the post of Police. The 
appellant was exonerated of all the 
charges except and save charges | and 
2 and charge 8 partly. The particulars 
of the charges were set out in the State- 
ment of allegations accompanying the 
charge-sheet dated April 3, 1962. The 


age 
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appellant challenged the impugned order 
of dismissal from service in the High 
Court on a number of grounds. The High 
Court repelled all the contentions and 
dismissed the writ petition. It is not 
necessary to advert to these contentions 
inasmuch as the controversy has now 
been narrowed down to one central 
issue viz whether there has _ been 
violation of principles of natural justice 
by the reason of : 

(i) failure to supply copies of the 
statements Of witnesses recorded exparte 
at the pre-enquiry stage; and 

(ii) the failure to supply copies 
of the documents on which reliance 
was placed by the Department to esta- 
blish the charges before the enquiry 
commenced. 

The following facts are not in dis- 
pute : 

(i) The appellant had _ requested 
for the supply of the copies of all the 
Statements made by the witnesses ata 
pre-enquiry stage as also for copies of 
the documents on which reliance was 
placed in support of the charges levelled 
against him, as per his letter dated 21- 
4-1962 Annexure XI of the writ peti- 
tion addressed to the Chief Secretary. 

(2) The request made by the appe- 
llant was in terms turned down by the 
Disciplinary Authority as per his letter 
dated 25-7-62 Annexure XIX of the 
Writ Petition. 

(3) The Disciplinary Authority 
granted permission to the appellant to 
inspect the copies of the statements and 
documents in question if he so desired. 


M., P. Thakkar 
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(4) The request’ made by 
appellant for being accompanied 
his Stenographer to whom he co 
dictate notes based on his inspect 
was in terms turned down by 
Disciplinary Authority,. though t 
appellant was told that he himself cou 


make such notes as he desired on t 
basis of the inspection made by hit 


(5) The aforesaid copies of t 
statements of the witnesses- and tl 
copies of the documents have not bee 
supplied to the appellant till the conch 
sion of the departmental proceeding 

(6) Inallas many as 38 witness 
were examined in the course of 


departmental proceeding and as mat 
as 112 documents were produce 


to substantiate the 8 charges levell 
against the appellant. 

Preliminary abjection : 

4. The learned counsel for th 
respondents have raised a preliminat 
objection. It has been contended th 
no point was made before the Hig 


Court that the enquiry was vitiated b 
reason of the failure to supply th 


statements mide by the witnesses at th 
pre-inquiry Stage and the failure t 
make available the copies of th 
documents sought to be used again 
the appellant in order to establish th 
charges. It is no doubt true that th 
point has not been discussed in th 


judgement rendered by the High Cour 
Even so the preliminary objection mu 


be overruled for two good reasomi 
Firstly as will be presently shown th 
averment made on_ behalf of th 
petitioner that the point was in fat 
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d before the High Court has not 

specifically controverted. And 
dly, after taking into account the 
ctive affidavits, this Court has gran- 
special leave permitting the appe- 
| to raise this point (in fact the 
al leave is restricted only to this 
7: 
hat transpired at the stage of spe- 
eave : 


5) Way backin 1977 a notice was 
d by this Court to the respondents 
Ow cause as to why special leave 
ppeal should not be granted to the 
lant when the matter came up be- 
this Court for grant of special 
.. In response tothe said notice, 
respondents filed their counter affi- 
s. The relevant portions of the 
vits extracted here under show that 
> the appellant has categorically as- 
d that the point was raised in the 
t, the respondents have not been 
to controvert the said statement in 


affidavit in reply and deny the said | 


ation : 

The appellant had stated in his affi- 
- dated 27-10-75 sworn by the appe- 
as under: - 


“That the High Court has also 
ted to consider the contention 
d on behalf ofthe petitioner that 
- has been violation of the principles 
natural justice inasmuch as_ the 
d of Inquiry has placed reliance on 
in documents which had not been 
osed to the petitioner during the 
iry.”’ Inthe counter-affidavit dated 
ember’ 1976 sworn by Shri Subodh 


a Oo) 
CL) 
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Nath Jha, Deputy Secretary to Govern- 
ment of Uttar Pradesh the respondents 
have not been able to specifically contro- 
vert the averments made in the affidavit, 
as will be seen from the following pas- 
Sage :— 

“That regarding the contents of 
paragraph 20, the deponent has to say 
that the Division Bench of the High 
Court considered every aspect of the 
matter and observed ‘A perusal of the 
report of the Board of Enquiry revealed 
that it has taken great pains to discuss 
the entire prosecution and defence ver- 
sion and given detailed reasons for arri- 
ving at the conclusion. The Order of 
dismissal passed by the Government of 
India is also a well considered order. 
We are satisfied that the petitioner was 
afforded a reasonable opportunity to 
substantiate his case and got a fair hea- 
ring. The contention, that there has 
been a violation of Article 311 of the 
Constitution, has as such to be rejec- 
(Cd 

6. The appellant in his affidavit da- 
ted 8-11-1976 sworn by the appellant has 
stated as under :— 


‘TI was present in the Court at the 
time of the hearing of the writ petition 
before the Division Bench of the High 
Court and my _ counsel, Shri Shanti 
Bhushan had argued that there was 
denial of reasonable opportunity to the 
petitioner as a result of denial of copies 
of the documents and statements refer- 
red to in the Memo of Charges.” 

7. In the counter-affidavit dated 
29-11-1976 sworn by Shri Ravi Shan- 


eet 
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kar, UDC, Appointment Section-3, 


U. P. Civil Secretariat, Lucknow the 
respondents have not been able to 
specifically controvert the aforesaid 


averment made in the affidavit, as 
would be seen from the following pas- 
sage 2 

‘That regarding the contents of para- 
graph 4, the deponent has to submit as 
under :— 

Xx X X 

(ce) That in reply to this sub-para it 
is stated that the Hon’ble High Court 
has discussed at length the various pleas 
and arguments placed on behalf of the 
petitioner and after due consideration, 
dismissed the Writ Petition filed by the 
petitioner.” 


It is thus abundantly clear that the 
point was raised in the High Court, 
but the High Court has failed to deal, 
with the question. As discussed earlier, 
apart from the position which emerges 
from the affidavits, the fact remains that 
this Court has permitted the appellant 
to raise this point when the special 
leave was granted. (In fact thisis the 
only point on which leave has been gran- 
ted). It is therefore futile to contend 
that the appellant is not entitled to urge 
this point in support of his appeal. The 
preliminary objection must 
fail. 


therefore 


was there refussal to supply copies? 
8. An examination of the record 
clearly shows that even though the appe- 
llant had in terms demanded copies 
of the documents and statements jn 
question the disciplinary authority had 
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turned down the request. On Decemb 
3, 1963, the appellant had moved tf 
Board for copies of documents and Stat 
ments in question. In the applicatie 
made by the appellant, he has made tf} 
request in this behalf in the followi 
terms : ‘ 

‘‘]. That he has not so far bee 
supplied with copies of the documen 
cited in evidence and of the statemen 
made by persons named as witnesses o 
the eight charges framed against me k 
the first party vide annexures Land 
to G. O. 

No. CR 7(/II-A-1962, dated 34d 
1962 from Mukhya Sachiva, Uttar Pr 
desh. : 

2. That to prepare himself for cros 
examination of the witnesses for rebt 
ttal of prosecution evidence and for ac 
duction of evidence in my defence, th 
applicant has to make a careful and de 
tailed study of the said documents ap 
statements. q 

3. That it is only after sucha care 
ful study of documents and statement 
that the applicant shall be able to decid 
on the names of the witnesses to be e 
mined in my defence and on the = 
of documentary evidence to be addu 
in defence. 

4. X X Xx XxX col 

Prayer. (1) that true copies ad al 
the documents cited in evidence on 4 
eight charges against the applicant 
kindly supplied to him as early a 


possible. 


(2) That in the case of each state 
ment the place, date and time 0 
the recording of statement and the 
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designation and capacity of the 
recording statement be kindly 
ted. 

Boni AC XOX XOX XOX” 

This application was uncere- 
usly rejected by the Board on 
ber 20, 1963.* It is thus clear 
he appellant’s requset fo supply 
pies of relevant documents and 
ents of witnesses has been refused 
unclear terms. We do not consider 
essary to burden the records by 
g the extracts from the letters ad- 
d by rhe appellant and the reply 
o him. 
he extracts quoted hereinabove 
no room for doubt that the dis- 
ary authority refused to furnish 
e appellant copies of documents 
copies of statements. Whena Go- 
nent servant is facing a discipli- 
proceedings. he is entitled to be 
led a reasonable opportunity to 
the charges against him in an 
ive manner And no one facinga 
tmental enquiry can effectively 
the charges unless the copies of 
elevant statements and documents 
used against him are made availa- 
to him. In the absence of such 
s, how can the concerned employee 
re his defense, cross-examine the 


‘J. P. 139 of the SLP Paperbook : 
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witnesses, and point out the inconsis- 
tencies with a view to show that the 


allegations are incredible? It is difficult 
to comprehend why the disciplinary 
authority assumed an intransigent pos- 


ture and refused to furnish the copies 
notwithstanding the specific request 


made by the appellant in this behalf. 
Perhaps the disciplinary authority made 
it a prestige issue. If only the discipli- 
nary authority had asked itself the que- 
stion: “‘What isthe harm in making 
available the material ?” and weighed 
the pros and cons, the disciplinary 
authority could not reasonable have 
adopted such a rigid and adamant atti- 
tude. On the one hand there was the 
risk of the time and effort invested in 
the departmental enquiry being wasted 
if the Courts came to the conclusion 


that failure to supply these mnterials 
would be tantamount to denial of rea- 
sonable opportunity to the appellant to 


defend himself. On the other hand by 
making available the copies of the docu- 
ments and statements the disciplinary 
authority was not running any risk. 
There was nothing confidential or pri- 
vileged init. It is not even the case 
of the respondent that there was invo- 
lved any consideration of security of 
State or privilege. No doubt the disci- 


plinary authority gave an opportunity 


‘Please refer to your application No. KND/BI-2, dated December 3, 1963 
ding copies of documents and statement cited in evidence. 
[he Board of Inquiry regrets that it is not possible for them to accede to your 


st since you have already been allowed by 


Government an access to the 


unt official records for the purpose of preparing your written statement as pro- 
| under sub-rule (4) of rule 5 of the All India Services (Discipline and Appeal) 


3, 1955.” 


~~] 
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to the appellant to inspect the documents 


and take notes as mentioned earlier. But 
even in this connection the reasonable 
request of the appellant to have theirele- 
vant portions of the documents extracted 
with the help of his stenographer was 
refused. He was told to himself make such 
notes as he could. This is evident from 
the following passage extracted from 
communication dated 25-7-1962 from 
the disciplinary authority to the appe- 
lant :— 


‘The Government has been pleased 
to allow you to inspect all the documents 
mentioned in Annexure |1 to the charge- 
sheet given to you. While inspecting the 
documents, you are also allowed to take 
notes or even prepare copies, if you so 
like, but you will not be permitted to 
take a stenographer or any other person 
to assist you. Incase you want copies 
of any specific documents, from out of 
those inspected by you the request will 
be considered on merits in each case by 
the Government. Incase you want to 
inspect any document, other than those 
mentioned in Annexure II, you may 
make a request accordingly, briefly indi- 
cating its relevancy to the charge against 
you, so that orders of the Government 
could be obtained for the same. X X 
X X As pointed out above, if you 
Wish to have copies of any specific 
documents, from those inspected 
by you, you should make a request 
In writing accordingly, mentioning 
their relevancy to the charge, so that 


orders of Government could be obtai- 
ned. 
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Government, however, maint 
that youare not entitled to ask for co 
of documents asa condition prece 
to your inspection of the same. ] 
further to add that incase you do 
inspect the documents. on the date fi 


you will do so at your own risk.” 
; 


10. And such a stance was ado 
in relation to an inquiry whereat as m 
as 38 witnesses were examined, and 
documents running into hundreds 
pages were produced to substantiate 
charges. In the facts and circumstai 
of the case we find it impossible to ] 
that the appellant was afforded reas 
ble opportunity to meet the charges] 
led against him. Whether or not rp 
sal to supply copies of documents 
statements has resulted in prejudice 
the employee facing the departme 
inquiry depends on the facts of ; 
case. Weare not prepared to acce 
the submission urged on behalf of 
respondents that there was no prejuc 
caused to the appellant, in the facts 
circumstances of this case. The aj 
llant in his affidavit page 309 of the$ 
Paper book has set out in a tabular fe 
running into twelve pages as to how 
has been prejudiced in regard to his: 
fence on account of the non-supply 
the copies of the documents. We do 
consider it necessary to burden the 
cord by reproducing the said statemé 
The respondents have not been able 
satisfy us that no prejudice was occas 
ned to the appellant. | 


11. Be that as it may, even ¥ 


out going into minute details it 
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ent that the appellant was entitled 
ave an access to the documents and 
ements throughout the course of 
inquiry. He would have needed 
se documents and statements in or- 
_to cross-examine the 38 witnesses 

were produced at the inquiry to 
blish the charges against him. So 
at the time of arguments, he would 
e needed the copies of the documents. 
also he would have needed _ the 


ies of the documents to. enable 
to effectively. cross examine 
-witnesses with reference to the 


tents of the documents. it is ob- 
s that he could not have done so 
opies had not been made available 
im. Taking an overall view of the 
tter we have no doubt in our mind 
t the appellant has been denied a 
sonable opportunity of exonerating 
aself. We do not consider it necessa- 
to quote extensively from the autho- 
es cited on behalf of the parties, 
yond making passing reference 
some of the citations, for, whether 
not there has been a denial to 
ord a reasonable opportunity in the 
skdrop of this case must substantially 
pend upon the facts pertaining to this 
tter. 

12. The appellant relied on 
‘lok Nath v. Union of India 1967 
rv LR. 759 (SC) in support of the 
position that if a public servant 
jing an inquiry is not supplied 
pies of documents, it would amount 
denial of reasonable opportunity 
has been held in this case : 

“Had he decided to do so, the 
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documents would have been useful to the 
appellant for cross-examining the witne- 
sses who deposed against him. Again 
had the copies of the documents been 
furnished to the appellant he might, 
after perusing them, well have exercised 
his right under the rule and asked for 


an oral inquiry to be held. Therefore 
in our view the failure of the Inquiry 


Officer to furnish to the appellant with 
copies of the documents such as the 
FIR and statements recorded at Shidhi- 
pura house and during the investigation 
must be held to have caused prejudice 
to the appellant in making his defence 
at the inquiry.” 

Reliance has also been placed on 
State of Punjab v. Bhagat Ram (1975) 
2 SCR 370: (AIR 1974 SC 2335) and 
State of Uttar Pradesh v. Mohd. Sharif 
(dead) through LRs. (1982)2 Lab LJ 
180 : (AIR 1982 SC 937) in support of 
the proposition that copies of statement 
of witnesses must be supplied to the 
Government servant facing a depart- 


mental inquiry. Jt has been emphati- 
cally stated in State of Punjab v. Bhagat 


Ram by this Court as under : 

“The State contended that the 
respondent was not entitled to get cop- 
ies of statements. The reasoning of the 
State was that the respondent was given 
an opportunity to cross-examine the 
witnesses and during the cross-examl- 
nation the respondent would have the 
opportunity of confronting the witnes- 
ses with the statemenis. It is contended 
that the synopsis was edequate to acqu- 
aint the respondent with the gist of the 
evidence, 
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The meaning of a reasonable oppor- 
tunity of showing cause against the 
action proposed to be taken is that the 
Government servant is afforded a reaso- 
nable opportunity to defend himself 
against the charges on which inquiry 
is held. The Government — servant 
should be given an opportunity to deny 
his guilt and establish his innocence. 

He can do so when he is told what the 
charges against him are. He can do 
so by cross-examining, the witnesses 
produced against him. The object of 


supplying statements is that the Govern- | 


ment servant will be able to refer to 
the previous statements of the witnes- 
ses proposed to be examined against 
the Government servant. Unless the 
statements are given to the Govern- 
ment servant he will not be able to 
have an effective and useful cross-exa- 
mination. 

It is unjust and unfair to deny the 
Government servant copies of  state- 
ments of witnesses examined during in- 
vestigation and produced at the in- 
quiry in support of the charges leve- 
lled against the Government servant. 
A synopsis does not satisfy the re- 
quirements of giving the Government 
servant a reasonable opportunity of 
showing cause against the action pro- 
posed to be taken.” 

13. In view of the pronounce- 
ments of this Court it is impossible to 


mn ae 
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take any other view. As discuss 
earlier the facts and circumstances 1 
this case also impel us to the conclusic 
that the appellant has been deni 
reasonable opportunity to defend hi 
self. In the result, we are of tf 
opinion that the impugned order « 
dismissal rendered by the cle aa 


authority is violative of Article 31) 
of the Constitution of India inasm 

as ihe appellant has been denied | 
asonable opportunity of defending hin 
self and is on that account null a 
void. We accordingly allow the 

peal. The judgement of the High cow 
is set aside. The impugned order | 


dismissal dated 10-11-1967 _ passi 
against the appellant is quashed an 


set aside. We further declare that tt 
impugned order of dismissal is a nullit 
and non-existent in the eye of lay 
and the appellant must be _ treate 
as having continued in service till th 
date of his superannuation on January 
31,1983. Taking into account th 
facts and circumstances of this cas 
and the time which has_ elapsed we af 
of the opinion that the State Govern 
ment should not be permitted to hol 
a fresh inquiry against the appellant 0 
the charges in question. We therefor 
direct the State Government not to do s¢ 
14. The appeal is allowed according 
with costs throughout. 


Appeal allowed 
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OBSERVATION 


onstitution of India, Arts, 15, 32—Superannuation—-Age of officers of 
t Petroleum fixed at 58 years while that of clerks at 60 years _not disc- 
atory Jurisdictions under Art. 32 and S. 10, 1 D. Act compared (Industrial 


tes Act (14 of 1947), S. 10). 


OBSERVED BY 


Mr. R.S. Pathak and Mr. R. N. Misra 
Hon’ble Judges, Supreme Court of India 


rit petn. (Civil) Nos. 1566-67 and 1548-71 of 1984 and 2740-45 of 1985, decided 
1-9-1986 in the case of Tejinder Singh and another, Petitioners v. M/s. Bharat 
leum Corporation Limited another, Respondents. 


And 


. P. Gupta and others, Petitioners v. M/s. Bharat Petroleum Corporation Ltd. 


nother, Respondent. 


K. P. Gokhale and others, Petitioners v. M/s. 


ondent. 


Bharat petroleum Corporation Ltd 


bd 


TEXT 


Ranganath Misra, J:— All these 
cations under Article 32 of the 
titution are by officers called the 
agement Staff employed under the 
ondent No. | and challenge in all 
Writ petitions is to the age of supe- 
uation at 58 Years. The principal 
nd of attack is discrimination 
een the clerical staff for whom the 
yf retirement is 60 years and the 
igement staff in whose case such 
inal point is 58 years. It is also the 
| of the petitioners that in keeping 
the current trend in the commer- 
ield such age should be fixed at 60, 


2. Each of the petitioners in Writ 


Petitions Nos. 15466 and 16467 of 1984 
and 2745 of 1985 isa recent recruit for 


the management staff while each of the 
petitioners in the remaining cases was 


an employee under the Burmah Shell 


Oil Storage and Distributing Company 
of India Limited and after the take over 


of that Company under the Burmah 
Shell (Acquisition of Undertakings in 
India) Act, 1976, has become an officer 


of respondent No. 1. 
3. In Som _ Prakash Rekhi_ v. 


Union of India, (1981)2 SCR 111: 
(AJR 1981 SC 212), this Court has held 
respondent No. 1 to be “State” within 


) 
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the meaning of Article 12 of the Consti- 
tution. There has, therefore, been on 
dispute before us that the petitioners 
would be entitled to invoke the protec- 
tion of Article 14in case there indeed 
be any discrimination. 


4. This Court in Workmen of the 
Bharat Petroleum Corpn. Ltd. 
(Refining Division) Bombay v. Bharat 
Petroleum Corpn. Ltd, (1984) 1 SCR 
251: (AIR 1984 SC 356), directed the 
retirement age of the clerical staff of the 
Refinery Division of respondent No. 1 
to be fixed at 60 years. Petitioners have 
contended that the disparity in the age 
of retirement between two groups of 
employees gives rise to discriminatory 
treatment. This stand is not tenable for 
more than one reason Clerical staff 
and officers of the management staff 
belong to separate classifications and 
no argument is necessary in support of 


it petitioners have not contended and 


perhaps could not legitimately contend, 
that the two classes of officers stand 
at par. In the Workmen’s case itself, 
this Court did not extend the benefit 
of superannuation at the age of 60 to 
all clerical staff but limited the same to 
that category of employees working in 
the Refinery Division, Bombay.  Classi- 
fication on the basis of reasonable diffe- 
rentia is a well-known basis and we are 
of the view that the petitioners are not 
entitled in the facts of the case to seek 
support from Article 14 for their claim. 


5. The claim of the clarical staff arose 
in an industrial dispute. The scope of such 


R. N. Misra | 
Judge 
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an adjudication is wide and broad b 


The Tribunal has expansive jurisdic 
to exercise when a reference is mad 
it. This Court in appeal agains 
Award was exercisngi the same jur 
ction in that case. Wedo not thin 
would be appropriate for this Cou 
exercise that jurisdiction in dealing 
an application under Article 32 0 
Constitution. It must also be rem 
bered that officers of the managen 
staff are not workmen. 


6. It is true that this Court 
workmen of the Bharat Petroleum 
poration Ltd (Refining Division) B 
bay (AIR 1984 SC 356) quoted 
approval its earlier observations in Bri 
Paints (India) Ltd. v. Its workmen (1 
2 SCR 523: (AIR 1966 SC 732) wher 
was said : 


“But time in our opinion has n 
come considerting the improvem 


-in the standard of health and inc! 


in longevity in this country during 


last fifty years that the age of retirem 


should be fixed ata higher level, and 
consider that generally speaking in 
present cirumstances fixing the age 
retirement at 60 years would be fair ¢ 
proper, unless there are special circur 
tances justifying fixation of a lower | 
of retirement.” 


Again in G.M. Talang vy. Sk 
Wallace and Co. (1964) 7 SCR 424; (A 
1964 SC 1886), this Court referred to 
Report of the Norms Committee wh 
it was said : | 

“After taking into considerat 
the views of the earlier Committees : 
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ymmissions including those of the 
cond Pay Commission the report of 
lich has been released recently, we 
1 that the retirement age for workmen 
all industries should be fixed at 60”. 

~A distinction in the treatment on 
s point in issue between workmen and 
icers is clearly discernible in judicial 
inking as also expert opinion, Besides, 
> petitioners have not brought before the 
urt all the material relevant to the ma- 


i of aclaim as made from which sup-. 


tt could be had. On the other hand, the 
spondent No. | in its affidavit in oppo- 
ion has placed various aspects to justify 
ation and continuation of the present 


so 
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age of retirement. In may be that some 
day, in keeping with the trend of the 
times, a claim of the type as laid in 
these applications may have to be exami- 
ned We, however, hope that adjudica- 
tion will be required to be made on 
more cogent and appropriate material 
than now. If this Court is moved, it 
bas then to be considered whether an 
application under Article 32 is the pro- 
per remedy for it. Weare, however, of 
the view that the petitioners are not 


entitled to their claim in these applica- 


tions. The Writ Petitions are dismissed 
but without costs. 
Petitions dismissed 
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OBSERVATION 


(A) Service matter —Writ petition before Supreme Court alleging denial 
promotional opportunities due to irregular implementation of relevant 
les —Question left open to be decided by Administrative Tribunal in view of 
adequacy of material aod non impleading persons likely to ke affected 
dministrative Tribunal Act (13 of 1985), 8S. 28) Constitution of India, Arts. 
Boil. 


(8) Direct recruits and promotees -Discrimination between Promotee 
ficers of Telecommunication Kesearch Centre granted Special Pay Denial 
direct recruits though doing same job and possessing equa! qualifications— 
aid, discriminatory (Scientific & Technical Officers Grade I (Telecommun’- 
tions Research Centre of the Posts & Telegraph) Department) Recruitment 
ules (1962), R. 17). Constitution of India Arts 16, 14. 


OBSERVED BY 


Mr. E. S. Venkataramiah and Mr. K. N. Singh 
Hon’ble Judges, Supreme Court of India 


IN 


Writ Petitions Nos. 3269-3290 of 1982 decided on 16-1-1987 in the case of Tele- 
mmunication Research Centre Scientific Officers (Class 1) Association and others, 


titioners v. Union of India and others, Respondents. 


TEXT 


Venkataramiah, J. :—The first peti- 
ner in these petitions is the Telecom- 
nication Research Centre Scientific 
ficers (Class I) Association. The peti- 
ners 2to22 are its members. They 
> working as officers in the Telecom- 
inication Research Centre of the posts 
d Telegraph Department which is di- 
tly under the control of the P&T 
ard of the Ministry of Communicati- 
s, Government of India The Telecom- 
Inications Research Centre is engaged 

the research and development work 
ncerning the telecommunication equip- 


ment for the use of the Department and 
in advising the P & T Board on relevant 
technical matters relating to the introduc- 
tion of new equipment and technology in 
the existing public communication net- 
work. The recruitment to the different 
cadres in the Telecommunication Research 
Centre is now being made under the Scie- 
ntific and Technical officers Grade I (Tele- 
communications Research Centre of the 
Posts and Telegraphs Department) 
Recruitment Rules, 1962 (hereinafter 
referred to as ‘‘the Recruitment Rules’’) 
framed by the President under the pro- 
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viso to Article 309 of the Constitution 
of India. During the period between 
1956 & 1962 and further till 1965 all the 
Class 1 posts of the Scientific and Techni- 
cal officers Grade 1 namely Assistant D1- 
rector and Deputy Director were manned 
by the Transferred Field Officers belon- 
ging to the Indian Telecommunication 
Service Group A & Group B. For the 
first time the Union Public Service Com- 
mission advertised for the recruitment 
of 10 Scientific and Technical Officers 
Grade | in the Telecommunications Re- 
search Centre under the 
Rules. These were General Central Ser- 
vice Class 1 posts and they continue to 
be so till today. In response to the said 
advertisement petitioners 2, 3 and 4 ap- 
plied for recruitment and they were se- 
lected for appointment to the posts of 
S&T. O. Grade 1. At the time of the 
filing of these writ petitions there were 
in all 21 officers who had been recruited 
at the entry level of Junior Class 1 posts 
of S & T. Os. Grade 1. They were recrui- 
ted in four batches in 1965, 1967, 1970 
and 1973. 


2. The Class I posts inthe Tele- 
communication Research Centre consist 
of the following posts : 


1. Director (Senior Administrative 
Grade Level I) 

2. Additional Director (Senior Ad- 
ministrative Grade Level II) 

3. Deputy Directors (Junior Admi- 
nistrative Grade) 

4. Assistant Directors 
Class I) 

5. Scientific and Technical officers 


(Senior 


Recruitment: 
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Grade I (Junior Class I). 


3. The posts of Deputy Di 
tors, Assistant Directors and S. T. 
Grade J are filled by the following 
thods: 


(a) by direct recruitment thro 
the Union Public Service Commiss 
(The petitioners belong to this categc 
They are now holding the posts of As 
tant Directors or Deputy Directors si 
1975. Direct recruitment to the T 
communication Research Centre 
been discontinued.) 


(b) by transfer of Group A F 
Officers recruited through the Un 
public Service Commission by writ 
examination followed by an entervi 
(These officers belong to the Ind 
Telecommunication Service Group 
and 


(c) by transfer of Group B Fi 
Officers who are Posts and Telegray 
departmental promotees belonging 
the Telegraph Engineering Servi 
Group B. 


4. The direct recruits to wh 
category the petitioners belong a 
the Transferred Field Officers Gre 
A working in the Telecommunicati 
Research Centre discharge same fu: 
tions and duties. The qualifications - 
recruitment prescribed in the case. 
both classes are the same. They ; 
in the same pay scales from 1-1-1$ 
at the comparable levels/grades, ‘i. 
Scientific and Technical Officers Gra 
I, Assistant Directors and Deputy I 
rectors as recommended by the Th 
Pay Commission and accepted by t 
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yvernment. 


°5. In these petitions, the petiti- 
ers nave raised two grounds, namely, 
first relating to the denial of promo- 
nal opportunities to them on account 
the irregular implementation of the 
es of promotion contained in the 
cruitment Rules and the second re- 
ing to violation of Article 14 and 
ticle 16 of the Constitution by not- 
inting them the same _ special pay 
ich is granted to the transferred 
icers who are working in the Tele- 
Mmunication Research Centre in the 
ne posts and discharging the same 


ictions as the petitioners. — 
6. Having  regardto the inado- 


acy of ~~ the material produced by 
th the sides before us and to the fact 
t the officers who are likely to be 
ected by the decision are not implea- 
das parties by name to these petiti- 
s, we are of the view that first ques- 
n should be left open to be decided 
the Central Administrative Tribunal. 
-accordingly express no opinion on 
said question. 

7. The second question relating to 
- grant of Special Pay requires to be 
sided by us. It is seen that the Indian 
lecommunication Service Officers 
o are working in the Telecommuni- 
ion Research Centre are being given 
scial Pay of Rs. 300/-RS. 2c0/-and 

150/- per month in addition to their 
y scales in the grades of Deputy 
rector, Assistant Director and Scien- 
> and Technical Officers Grade I 
pectively with effect from I-1- 
3. The direct recruits to which 
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category the petitioners belong are 
not given any Special Pay in these 
grades and they are given only the 
pay at the pay scales prescribed for 
them. It is stated that the total 
number officers who are thus getting 
Special pay is of the order of 275 while 
only about 25 officers who are direct 
recruits working in the Telecommunica- 
tion Research Centre are not given 
Special Pay paid to the others holding 
the same posts. A number of repre- 
sentations had been made earlier by the 
direct recruits but all in vain. It 
appears that at the official meeting held 
in May, 1979 with Shri J. A. Dava 
Secretary, Communication, Government 
of India, there was cosensue on the 
question of granting of Special Pay to 
the direct recruits as in the case of 
transferred officers as can be seen from 
the letter written by the Association of 
the petitioners (Annexure XIX) and 
that the Director, Telecommunication 
Research Centre also recommenced 
for granting Special Pay accordingly. 
But nothing came out of all this. Hence 
the petitioners have filed these petitions 
demanding payment of Special pay to 
them also. 

8, The discrimination between the 
direct recruits and the transferred 
officers regarding the payment of 
Special Pay is attempted to be justified 
by the Government in the counier affida- 
vit filed by Shri C. L. Sumon, Assistant 
Director General (P & T Directorate). 
It is stated that the petitioners (direct 
recruits) who are specifically recruited 
to the Telecommunication Research 
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Centre for a limited purpose are not 
entitled to any Special Pay but the 
transferred officers from the Indian 
Telecommunications Service who are 
selected by the Union Public Service 
Commission after a rigorous competitive 
examination need to be paid Special 
Pay. It is alleged that ‘it is felt that 
most of the direct recruits TRC officers 
may be good in small areas in which 
they are working but their capability 
of taking over a complete group and 
directing them to fruitful research is 
doubtful’. 
one and has the effect of adding insult 
to injury. This allegation appears to 
be a lame excuse for denying what is 
legitimateiy due to the direct recruits. 
It is not the case of the Government 
that the petitioners are not competent 
and are not able to discharge their 
duties. All the direct recruits are gra- 
duate engineers and have been work- 
ing throughout in the Telecommunica- 
tion Research Centre. They do the 
same job as the transferred officials. 
The Special Pay is not being paid to 
the transferred officials for compensa- 
ting their displacement or 
qualifications. It 
allowance. 


for their 
is not deputation 
It is paid for the arduous 
and special nature of the functions to 
be discharged in the Telecommunication 
Research Centre. The rigorous test is 
applied while transferring them to the 
Telecommunication Research Centre to 
prevent persons of inferior calibre amo- 
ngst them getting into the said centre. 
It does not mean that persons who are 
directly recruited and working in the 


This statement is a vague — 
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centre are inferior those who er 
the centre by transfer. It is interest 
to note that the Minister of State 
Communications answered the quest 
relating to non-payment of Special 
in the Lok Sabha on March 30, 1 
thus: 


“Question No. 5864--Will the 
nister of Communications be pleased 
state: | 


(c) whether it is a fact that Spe 
Pay is not given toafew graduate en 
neers recruited specifically for TRC w 
the qualifications, duties and respo 
bilities of these officers in TRC are 
same as those of the field officers trans 
rred to TRC and what is the reason 
not doing so?” 


Answer —Miuinister of State for Co 
munications: 


2. The officers specifically recruit 
for TCR through UPSC, are performi 
functions for which they are recruit 
while on the other hand, the offict 
drawn from the ITS cadre, when post 
in TRC, are required to perform duti 
which are not in their general line.”’ 


9. It is seen from the above answ 
that the Government had virtua 
admitted that all relevant things su 
as qualifications, fuuctions, duties a 
responsibilities are the same as betwe 
direct recruits and the transferred offi 
als and that the transferred officials h 
to be paid extra amount by way of S| 
cial pay in addition to their scale of p 
which is the same as the scale of pay 
direct recruits because the transferr 
officials had to perform in the Teleco 
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nication Research Centre duties which 
not in their general line. In another 
tt of the same answer it was — also 
mitted that many such transferred 
icials were in the Telecommunication 
search Centre for more than six 
irs. Still the Government did not 
yw any eagerness to grant special pay 
the direct recruits also. We feel that 
sre iS no justification to denny the 
ecial Pay at the same ratess.to;the 
ect recruits working in the Telecom- 
nication Research Centre. ,, «Denial 
Special Pay in the above circums- 
ices to the direct recruits amounts to 
lation of Articles 14 and 16 of the 
nstitution of India. 


10. Following the decision of this 
urt in Randhir Singh v. Union of 
dia, (1982) 3SCR 298: (AIR 1981 SC 
9) and the decision of this Court in 
P. Singh v. Union of India (Writ 
tns. Nos. 13097—13176 of 1984 deci- 
d today) (reported in AIR 1987 SC 
5) we hold that the direct recruits (to 
‘ich category the petitioners belong) 
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in the Telecommunication Research 
Centre are entitled to the Special Pay 
at the same rates at which it is paid to 
the transferred officers working in that 
centre with effect from the date from 
which the transferred officers have been 
drawing the Special Pay. We accordin- 
gly direct the Respondent No. 1-Union 
of India to pay the special pay to the 
direct recruits with effect from the date 
on which the transferred officers comme- 
nced to draw the Special Pay up to date 
and to continue to pay it in future also 
as long as the transferred officers con- 
tinue to get it. |The arrears of the Spe- 
cial Pay up to date payable to the direct 
recruits shall be paid within four mon- 
ths from today. 

11. The above petitions are allo- 
wed to the above extent. . The question 


relating to the denial of promotional 


opportunities to the petitioners accor- 
ding to the Recruitment Rules is left 
open to be agitated before the Central 
Administrative Tribunal. No costs. 
Petitions partly allowed. 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


ore 


Qo 
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OBSERVATION 


(A) ‘Unavtherised occupation of Government quarter by ‘employee—Re- 
very of damages equivalent to market rent—Prior notice to employee not 
cessary - Held relaxation by Government or estopped against it could not 
inferred instant case. (Evidence Act (1 of 1872), S. 115): (Fundamental Rules, 
45). Allotment of Government Residences (General Poolin Delhi Rules 
63), SR 317-B- 11 and 22. 

(B) Pensions Act (23 of 1871), S 11 Meaie “money due or to become due 
account of Pension” — Include commuted portion of pension payable to re- 
ed employee —Rent due from such employee for occupying Government 
arter—Cannot ke deducted from the amount of commuted pension. 


OBSERVED BY | 


Mr. A. P. Sen ann Mr. S. Natarajan 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeal No. 4426 of 1986 (In SLP. No. (16044 of 1985) decided on 30-1-1987 
he case of Union of India and another, Bieri v. gest Commander, R. R. Hin- 
ani (Retd.) Respondent. | r 7 


: TEXT 


ee P. Seni Ji This 9 appeal by spe- ie 

leave directed against the judgement 2HaFkut very briefly, the essential 
| order of the Delhi High Court dated facts are these. In the year 1968 the 
tember 11, 1985 raises question of respondent who was then a Squadron 
yuent occurrence. The question 1s Leader in the Indian. Air Force on being 
sther where a Government servant re- posted at the Headquarters, Western 
is accommodation allotted to him un- Command, Palam, Cantonment, Delhi, 


SR 317-B-11 beyond the concessional applied on May 9, 1986 for allotment 


iod of two months permissible under of accommodation in the Curzon Road 
-r. (2) thereof, the liability to pay Hostel, New Delhi. Inthe application 
nages equivalent to the market rent for allotment he gave a declaration that 
the such period of unauthorised occu- he had read the Allotment of Govern- 
ion under SR 317-B-22 is contingent ment Residences (General Pool in Delhi) 
yn the Directorate of Estates serving Rules, 1963 and the allotment made to 
otice upon him that he would be lia- him shall be subject to the said Rules, 
to pay market rent for retention of including the amendments made there 


h accommodation ashe by the High to. The Directorate of Estates by its 


di 
Report No. 39, p. 02 


order dated June 27, 1968 allotted 
Flat No. 806-B to the respondent 
in the Curzon Road Hostel on a 
rent of Rs. 16l/- per month, exclu- 
sive of electricity and water charges. 
The respondent was transferred from 
Delhi to Chandigarh on June 11, 1970 
and therefore the allotment of the flat 
to him stood automatically cancelled 
under sub-r. (3) of SR 317-B-11 after 
the concessional period of two months 
fron. the date of his transfer i. e. w. e. f. 
August 11, 1970. He however did not 


give any intimation of his transfer to 


the Directorate of Estates with the res- 
ult that he continued in anauthorised 
occupation of the said flat fora period 
of nearly five years and was being char- 
ged the normal rent for that period. 
On February 28, 1975 the Estate Officer 
having come to know about the trans- 
fer of the respondent from Delhi, the 
Directorate addressed a letter dated 
March 18,1975 cancelling the allot- 
ment w.e.f. August 11, 1970 and inti- 
mating that he was in unauthorised 
occupation thereof. On the next day i. e. 
the 19th, the Directorate sent another 
letter asking the respondent to vacate the 
flat. On March 25, 1975 the respondent 
vacated the flat and handed over _posses- 
sion of the same to the Directorate of 
Estates. But he addressed a letter of 
even date by which he repudiated his lia- 
bility to pay damages alleging that he was 
in possession of the flat under a valid 
contract and that at no time was he in 
unauthorised occupation and further that 
under the said contract he was not liable 
to pay damages. 


time to time and the respondent app 
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3. It appears that there was s 
correspondence between the parties 
the respondent disputed his liability 
pay damages for the period of his 
authorised occupation. In conseque 
thereof, proceedings were initiated 
the Estate Officer under S. 7 of | 
Public Premises (Eviction of Unaut 
rised occupants) Act. 1971 to reco 
Rs. 38, 811.17 p.as damages. The 
tate Officer duly served notices on 
respondent under S. 7(3) of the Act fr 


red in the proceedings and contes 
the claim. Apparently, the respond 
in the meanwhile made a representat 
to the Central Government. On s 
representation being made, the Gove! 
ment On compassionate. grounds rec 
ced the amount to Rs. 20, 482.78. 
and deducted the same on October: 


_ 1976 from out of the commuted pensi 


payable to the respondent. On Nove 
ber 25, 1976 the respondent appear 
and protested against the recove 
of the amount of Rs. 20, 482.78 
from the commuted pension payat 
to him which, according to him wi 
contrary toS. ll of the Pensions Ac 
1871, by process of seizure and seque 
tration. The respondent  complair 
that despite his repeated requests, | 
was not given opportunity of a_hearii 
and -was informed that the matter bei 
examined in depth, and that the whe 
procedure was arbitrary and capri 
ous. | 
4, The respondent filed a petitic 
in the High Court under Art. 226 : 
the Constitution challenging the actic 
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the. Government in making a unila- 
ral deduction of Rs. 20,487.78 p. 
wards recovery of damages from the 
mmuted pension payable to him, 
hich, according to him, was contrary 
S. 11 of the Pensions Act, 1871. The 
it petition was allowed by a lear- 
d single judge by his judgement and 
der dated September 7, 1981 who 
ld that although the allotment of the 
t to the respondent stood _ cancel- 
J in terms of sub-r. (3) of SR 317 B- 
w.e.f. August 11, 1970 i.e. after 
* concession«! period of two months 
ym the date of his transfer, the Go- 
ronment was estopped from claiming 
s amount of Rs. 20,484.78 p. as 
mages equivalent tothe market rent 
der SR. 317-B-22 for the period from 
ugust 11, 1970 to March 25, 1975 
coming to that conclusion, the lear- 
dsingle Judge held that the Govern- 
ent not only knowingly allowed the 
spondent to continue in occupation 
| March 25, 1975 and charged him 
e normal rent of Rs 161/- per month 
esumably under its power of relaxa- 
o9n under SR 317-B-25. Further, he 
Id that the Government having failed 
serve the respondent with a notice 
at he would be liable to pay market 
nt for the period of such unauthorised 
cupation, the doctrine of promissory 
toppel precluded the Government 
om claiming damages equivalent to the 
arket rent under SR 317-B-22 for the 
riod in question. Aggrieved, the 
ypellant preferred an appeal but a Divi- 
on Bench by its judgement under 
peal affirmed the decision of the lear- 
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ned single Judge. It based its decision 
mainly on the terms of SR 317-B-25 
which confer the power of relaxation on 
the Government and held that since the 
Government had not recovered the rent 
at the market rate as permissible un- 
der SR 317-B-22 w.-.f. August 11, 
1970 and having knowingly allowed the 
respondent to retain the flat for the peri- 
On in question, it must be presumed 
that Government had acted in exercise 
of its power of relaxation under SR 317 
B-25. | 

>. In support of the appeal Shri 
G. Ramasway, learned Additional Soli- 
citor General mainly advanced two con- 
tentions. First of these is that where 
a Government servant has _ retained 
the government accommodation allot- 
ted to him under SR 317-B-11 (1) be- 
yond the concessional period of two 
months allowed under sub-r. (2) there- 
of, the liability to pay damages equal 
to the market rent for the period of 
his unauthorised occupation is not a 
contingent liability. It is urged that 
the High Court was in error in hold- 
ing that the appellant was not entitled 
to deduct Rs. 20,482.78 p. from the 
commuted pension payable to the res- 
pondent because of the failure of the 
Directorate of Estates to. serve the res- 
pondent with a notice after the allot- 
ment of the flat in question stood auto- 
matically cancelled w.e.f. August 11, 
1970. Secondly he submits that the 
construction placed by the High Court 
upon SR. 317-B-22 was plainly errone- 
ous. It is submitted that the High Court 
was wrong in assuming that there 
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was some kind of estoppel operating 
against the Government and in pro- 
ceeding upon the basis that recovery 
of damages equivalent to the market 
rent for use and occupation for the 
period of unauthorised occupation was 
punitive in nature and therefore the 
Court had power to grant relief agai- 
nst recovery of damages at that rate. 
These contentions must, in our opinion 
prevail. 
~ 6. It would be convenient here 
to set out the relevant statutory pro- 
visions. Sub-s. 
Public Premises (Eviction of Unauthori- 
sed Occupants) Act, 1971 invests the 
Estate Officer with authority to direct 
the recovery of damages from any per- 
son who is, or has at any time been, 
in unauthorised occupation of any pub- 
lic premises, having regard to such 
principles of assessment of damages 
asmay be prescribed, R. 8 of the Pub- 
lic Premises (Eviction of Unauthorised 
Occupants) Rules, 1971 lays down the 
principles for assessment of such dama- 
ges. Among other things, R. 8 (c) 
provides that in making assessment of 
damages for unauthorised use and occu- 
pation of any public premises, the 
Estate Officer shall take into conside- 
ration the rent that would have been 
realised if the premi:es had been let 
on rent for period of unauthorised 
occupation to a private person. Allot- 
ment of residential premises owned by 
Government in Delhi is regulated by 
the Allotment of Government Reside- 
nces (General Pool in Delhi) Rules; 
F963: Sub-r (1) of SR 3)7-B-1] pro- 


(2) of S. 7 of the 
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vid-s inter alia that ; an Allotment of su 
premises to a Government officer sh 
continue in force until the expiry of t 
concessional period “permissible unc 
sub-r. (2) thereof after the officer ce 
ses to be on duty in an eligible off 
in Delhi. Subr. (2) of SR 317-B: 
provides that a residence allotted to; 
officer may, subject to sub-r. (3), | 
retained on the happening of any t. 
events specified in Column I of ti 
Table underneath for the period spec 
fied in the corresponding entry 

Column 2 thereunder. The permis: 
ble period for retention of such ‘pr 
mises in the event of transfer of ‘tl 
Government Officer to a place outsi 
Delhi is a period of two months. ‘S 
317-B-22 insofar as meterial poet 
follows: esudl 


“Where, after an allotment h: 
been cancelled or is deemed to be ca 
celled under any provision cantaine 
in these rules, the residence remains‘ 
has remained in occupation of the of 
cer to whom it was allotted or of at 
person claiming through him, such offic 
shall be liable to pay damages for us 
and occupation of the residence, sé 
vices, furnitures and garden charge 
equal to the market licence fee as mé 
be determined by Government  frot 
time to time.” TS 

7, It is difficult to sustain ‘th 
judgement of the High Court or th 
reasons therefor. The constructio 
placed by the High Court on the tw 
provisions contained in SR 3)7-B- 
and SR 317-B-25 is apparently errone 
ous. Itis plain upon the terms of § 
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B-25 that the liability to pay damages 
1 to the market rent beyond the con- 
ional period is an absolute liability 
not a contingent one. Both the lear- 
single Judge as well as the Division 
th were clearly in error in subjecting 
liability of a Government Officer to 
market rent for the period of 
Ithorised occupation to the fulfil- 
t of the condition that the 
ctor of Estates should serve him with 
Otice that in the event of his con- 
ing in unauthorised occupation 
would. be liable to pay market rent. 
jy were alsO in error in proceed- 
upon the wrongful assumption that 
e the Government had not recover- 
the rent at the market rate as per- 
ible under SR 317-"-22 and 
wed the respondent to continue in 
ithorised occupation for a period of 
ly five years, it must be presumed 
the Government had relaxed the 
jition in favour of the respondent 
er SR 317-B-25. The view expressed 
he High Court that there was a pre- 
ption of relaxation of the condition 
payment of market rent under SR 
B-22 due to inaction on the part of 
Government, is not at all correct. 
a valid exercise of relaxation, the 
dition pre-requisite under SR 317-B. 
is that the Government may relax 
yr any of the provisions of the Rules 
he case of any officer or residence 
lass of officers or types of residences 
reasons to be recorded in writing. 
re was no question of any presump- 
_arising for the relaxation which 
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had to be by a specific order by the 
Government for reasons to be recorded 
in writing. Nor was there a question 
of any promissory estoppel operating 
against the Government ina matter of 
this kind. 

8. Inthe facts and circumstances 
of the present case, the respondent had 
given a declaration in his application for 
for allotment that he had read the 
Allotment of Government Residences 
(General Pool in Delhi) Rules, 1963 
and that the allotment made to him 
shall be subject to the said Rules as 
amended from time. According to sub- 
r. (3) of SR 317-B-11 the allotment was 
to Continue till the expiry of the con- 
cessional period of two months under 
sub-r. (2) thereof after June 11, 1970, 
the date of transfer and thereafter it 


would be deemed to have been cance- 
lled. It is not disputed that the respon- 


dent continued to remain in occupati- 
on of the premises unauthorisedly from 
August 11, 1970 even after his transfer 
outside Delhi. He was not entitled to 


retain any accommodation either gene- 
ral pool or the defence pool once he was 


transferred to a place outside Delhi. 
The respondent retained the flat in 
question at his own peril with full 
knowledge of the consequences. He was 
bound by the declaration to abide by 
the Allotment Rules and was clearly 


liable under SR 317-B-22 to pay 
damages equal to the market rent for 


the period of his unauthorised occupa- 
tion. Before an estoppel can arise. there, 
must be first a representation of an exis- 
ting fact distinct from a mere promise- 
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mad by one party to the other; secondly 
that the other party believing it must 
have been induced to act on the faith 
of it; and thirdly, that he must have so 
acted to his detriment. In this case, 
there was no representation or conduct 
amounting to representation on the part 
of the Government intended to induce 
the respondent to believe that he was 
permitted to occupy the flat in question 
on payment of normal rent or that he 
was induced to change his position 
on the faith of it. 
omission, it was on the part of the 
respondent in concealing the fact from 
the Director of Estates that he had been 
transferred to a place outside Delhi. 
There was clearly a duty on his part 
to disclose the fact to the authorities. 
There is nothing to show that he was 
misled by the Government against whom 
he claims the estoppel. It is some 
what strange that the High Court sh- 
ould have spelled out that the respon- 
dent being a Squadron Leader was 
an employee of the Central Govern- 
ment and therefore the Government of 
India to whom the Curzon Rood Hos- 
tel belongs must have had knowledge 
of the fact of his transfer. The en- 
tire judgement of the High Court pro- 
ceeds upon this wrongful assumption. 

9. In the premises, it is difficult 
to sustain the judgement of the High 
Court and it has to be reversed. No- 
netheless, the writ petition must. still 
succeed for another reason. It is so- 
mewhat strange that the High Court 
should have failed to apply its mind 
to the most crucial question involved, 


If there was any 
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namely, that the Government was 
competent to recover the amount of 
20, 482 78p. alleged to be due 
payable towards damages on accour 
unauthorised use and occupation 
the flat from the commuted pen 
payable to the respondent which 
clearly against the terms of S. 1] 
the Pensions Act, 1871 which read 
follows: 

“Exemption of pension from att 
inet. 

No pension granted or contin 
by Government on political consid 
tions, or on account of past servi 
or present infirmities or as a com} 
sionate allowance, and no money | 
or to become due on account of any s 
pension or allowance, shall be lia 
to seizure, attachment or sequestrat 
by process of any Court at the in 
nce of a creditor, for, any demand 
ainst the pensioner, or in  satisfact 
ofa decree or order of any such Cou 
According to its plain terms. S. 
protects from attachment, seizure or 
questration pension or money due. 
to become due on account of any s 
pensions. The words ‘‘money due 0 
become due on account of pension” 
necessary implication mean money t 
has not yet been paid on account 
pension or has not been received by 
pensioner and therefore wide enot 
to include commuted pension. The c 
troversy whether on commutation — 
pension the commuted pension be 
mesa capital sum or still retains‘ 
character of pension so long as it ré 
ains unpaid in the hands of the Go 
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ment, is not a new one till it was 
ttled by the judgement of this Court 
Union of india v. Jyoti Chit Fund 
Finance, (1976) 3 SCR 763: We 
y briefly touch upon the ear- 
r decisions on the — question. 


an Fnglish case, in Crowe v. price, 
819) 58 LJ QB 215 it was held that 


ney paid toa retired officer of His 
ajesty’s force for the commutation 
his pension does not retain its cha- 
cter as pension so as to prevent it 
pm being taken in execution. On 
217 of the Report, Coleridge, C. J. 
id; 

| “Itis clear to me that commuta- 
yn money stands on an entirely di- 
prent ground from pension money, 
d that if an officer commuted his 
snsion for a capital sum paid down, 
e rules which apply to pension mo- 
2y and make any assignment of it 


yid do not apply to this sum-” 
Following the dictum of Coleridge, 


_ J., Besley, C. J. and King, J. in muni- 
pal Council, Salem v. B. Curuajah 
ao. ILR 58 mad. 469: (AIR 1935 
lade 249) held that when pension or 
ortion thereof is commuted, it ceases 
» be pension and becomes a capital 
1m. § The question in that case was 
hether the commuted portion of the 


snsion of a retired Subordinate Judge 
as income for purposes of assessment 


f professional tax under S. 354 of the 
ladras District Municipalities Act, 
20). The learned Judges held that 
hére pension is commuted there is 
o longer any periodical payment ; 
le pensioner receives once 


Se) 
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and for alla lump sum in lieu of the 
periodical payments. The pension 
is changed into something else and 
becomes a capital sum. On that view 
they held that the sum received by the 
retired Subordinate Judge in lieu of the 
portion of his pension when it was 


commuted was no longer pension and 
therefore not liable to pay a_profession- 


al tax under S 354 of the Madras 
District Municipalities Act. That is to 
say, the commuted portion of the pen- 
sion was not income for purposes of 
assessment of ~ professional tax in a 
municipality. The question arose ina 
different from in C. Gopalachariar v. 


Deep Chand Sowcar, AIR 1941 Mad. 
207 and it was whether the commuted 


portion of the pension was not attacha- 
ble in execution of a decree obtained 
by certain creditors in view ofS. 11 of 
the Pensions Act. Pandurang Row.J. 
interpreting S. 11 of the Act was of the 
opinion that not only the pension but 
any portion of it which is commuted 
came within the provisions of the sec- 
tion. He particularly referred to the 
words ‘“‘money due or to become due 


on account of pension’ appearing in S. 
11 of the Act which, according to him, 


would necessarily include the commuted 
portion of the pension. He observed 
that the phrase “on account of” is a 
phrase used in ordinary parlance and 
is certainly not aterm of art which has 


acquired a definite or precise meaning 
inlaw. According to its ordinary com- 


mutation the phrase ‘“‘on account of” 
means “‘by reason of’? and he therefore 
queried : 


329 
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“Now can it be said that the com- 
muted portion of the pension is not 
money due on account of the pension? 
Though the pension has been commu- 
ted, still can it be said that money due 
by reason of such commutation or be- 
cause of such commutation, is not money 
due on account of pension ? 


He referred to S. 10 of the Act which 
provides for the mode of commutation 
and is part of Chapter III which is hea- 
ded ‘‘Mode of Payment’’. and observed: 


“In other words, the commutation 
of pension is regarded as a mode of 
payment of pension. It so, can it be 
reasonably urged that payment of the 
commutation amount is not payment on 
account of the pension itself, because 
after commutation it ceases to be pension? 
Isee no good reason why it should be 
deemed to be otherwise. No doubt money 
is due immediately under the commuta- 
tion order, but the commutation order 
itself is on account of a pension which 
was commuted ora portion of the pen- 
sion which was commuted. The intention 
behind the provisions of S. 11, Pensions 
Act, is applicable to the commuted por- 
tion as well as to the uncommuted por- 
tion of the pension and the language of 
S. Il does not appear to exclude from 
its protection the money that is due 
under a commutation order commuting 
a part of the pension.”’ 


10. In Hassomal Sangumal v. Diaro- 
mal Laloomal, AIR 1952 Sind 19 Davis, 
C. J. speaking for a Divison Bench refer- 
red to Gopalalachariar’s case and pointed 
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out that it does not lay down that on 
a pension has been commuted and th 
money paid over to the pensioner, th 
exemption from attachment still cont 
nues. The learned Chief Justice we 
on to say that the words ‘‘money du 
or to become due’ used in S. 11 mus 
by necessary implication mean _ th 
money that has not yet been paid to th 
pensioner. 

11 In Jyoti Chit Fund’s cas 
(A'R 1976 SC 1163) the Court repeile 
the contention that since the civil ser 
vant had already retired, the providen 
fund amount, pension and other com 
pulsory deposits which were in the hands 
of the Government and payable to him 
had ceased to retain their character as 
such provident fund or pension under 
Ss. 3 and 4 of the Provident Funds Act, 
1925 Krishna Iyer, J. speaking for him- 
self and Chandrachud, J. observed. 

“On first principles and on prece- 
dent, we are clear in our minds that 
these sums, if they are of the chara- 
cter set up by the Union of India, are 
beyond the reach of the Court's 
power to attach. S. 2 (a) of the Pro- 
vident Funds Act had also to b> read 
in this connection to remove possible 
doubts because this definitional clause 
is of wide amplitude. Moreover, S. 60 
(1), provisos (g) and (k), leave no doubt 
on the: point of non-attachability. The 
matter is so plain that discussion is unca- 


lled for. 
We may state without fear of con- 


tradiction that provident fund amov- 
nts, pensions and other compulsory de- 
posits covered by the provisions we 
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e referred ‘to,’ retain théir character 
il they reach the hands of the emp- 
ee. The reality of the protection is 
uced*to illusory formality if we accept 
interpretation sought.” 

12. The learned Additional Soli- 
r General has very fairly brought to 
notice Circular No. F. 7 (28) EV/53 
ed August 25, 1985 issued by the Gov- 
ment of India, Ministry of Finance to 
ParccL 

“When a pensioner refuses to pay 
vernment dues - 

The failure or refusal of a pensio- 
to pay any amount owned by him 
Government cannot be said to be 
sconduct’ within the 
mex. Of the C.S. R. (Rule 8, C. 
S. (Pension) Rules, 1972). The 
sible way of recovering/demanding 
ernment dues from a retiring off- 
- who refuses to agree in writing, to 
wh dues being recovered from his 
nsion is either to delay the final 
iction of his pension for some time 
ich will have the desired effect for 
rsuading him to agree to recovery 
ing made therefrom or take recourse 
Court of law.” 

It bears out the construction that 
. words “money due or to become 
eon account of pension” occur- 
ginS. 1llof the pension Act, 187! 
slude the commuted portion of the 
nsion payable to an empioyee after 
; retirement. It must accordingly be 
ld that the Government had no 
thority or power to unilaterally de- 
ct the amount of Rs. 20, 482.78p. 


. to the, respondent, 
Pensions Act,,1871.., 


meaning. of © 


of the amount of Rs. 
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from, the-.commuted . pension. payable 


.contrary to’S..11 the 


| 13. For these reasons, the appeal 
partly succeeds and is allowed. The 
judgement and order of the High Court 
are set aside. We allow the writ petition 
filed by the respondent in the High Court 
and direct that a writ of mandamus be iss- 
ued ordaining the Central Government to 
refund the amount of Rs. 20, 482.78p. de- 
ducted from the commuted pension paid to 
the respondent. The Government shall be 
at liberty to initiate proceedings under S.7 
(2) read with S. 14 of the Public Premises 

(Eviction of Unauthorised Occupants) 
Act. 1971 for recovery of Rs. 20, 482.78p. 

due on account of damages for unautho- 

rised use and occupation of the flat in 

question from the respondent as arrears 

of land revenue or have recourse to its 

remedy by way ofa suit for recovery of 
damages. 


14. Before parting with the case, 
we wish to add a few words. The 
Government should consider the fea- 
sibility of dropping the proceedings for 
recovery of damages, if the respon- 
dent were to forego his claim for in 
terest. In this case, the deduction 
20, 482.78&p. 
from the commuted pension payable 
to the respondent was made as far 
back as October 30, 1976. since then, 
10 years have gone by. Even if in- 
terest were to be claculated at 9% per 
anum, the interest alone would aggre- 
gate to more than Rs. 18,000 Since 


po 
one 
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the Government had the’ benefit of the 
money for all these years, it may not costs. 


be worth-while in pursuing the matter 
any further. 


femme. 


5. 
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There shall be no order as 


Order according} 
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cient—Inordicate delay in communicating adverse remarks —Held, not 
er, 


OBSERVED BY 
Mr. O. Chinnappa Reddy And Mr. Murari Mohon Dutt, 
Hon’ble Judges, Supreme Court of India. 
IN 
Civil Appeal No. 4395 of 1986 decided on 16-4-1987 in the case of State of 


jana, Appellant v. Shri P.C. Wadhwa, IPS, Inspector General of Police and 
her, Respondents. 


TEXT 
M. M. Dutt, J.: —This appeal by spe- ana against Shri Wadhwa, the Inspector 
eave has been preferred by the General of Police for the said 
> of Haryana against the judgement period. The adverse remarks were duly 


he Division Bench of the High accepted by the competent authority 
rt of Punjab & Haryana whereby under the All-India Services (Confi- 


Division Bench has set aside the dential Rolls) Rules, 1970, hereinafter 
ement of a learned single Judge referred to as the Rules’. After such 
ye High Court dismissing the writ acceptance, the adverse remarks were 
ion of the respondent Shri P.C. communicated to Shri Wadhwa by the 
nwa, a member of the Indian Home Secretary by his letter dated 
ce Service, who was the Inspector May 4, 1982, about two years three 
eral of Police, Haryana, from June months after the close of the relevant 
1979 to July 25, 1980. period on March 31, 1980. The res- 
2. It appears that certain adverse pondent did not make any representa- 
arks were made by the Home tion against the adverse remarks to 


etary to the Government of Hary- the reviewing authority under the 
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Rules. Instead, he chose 
writ petition before the Punjab & Har- 
yana High Court challenging the autho- 
rity of the Home Secretary to write 


a confidential report assessing the per- 
formances, character, conduct and 


qualities of the respondent at the Ins- 
pector General of Police and prayed 
for the quashing of such report or ad- 
verse remarks. 

3.- A learned single Judge of the 
High Court took the view that as the 
Home Secretary was specifically empo- 


wered by the State Government as the ~ 


reporting authority under Rule 2 (e) 
of the Rules, he had the authority to 


write the report or to make adverse . 


remarks against the performances of 
Inspector General of Police, Haryana 
In that view. of the matter, the learned 
single Judge dismissed the writ petition. 
Being eggrieved by judgement of the 
learned single Judge, the respondent 
filed an appeal against the same to 
the Division Bench of the High Court 
and, as stated already, the Division 


Bench set aside judgement of the learned 
single Judge and allowed the writ peti- 


tion holding, inter alia, that the Home 
Secretary had no authority to submit 
any report against tie performances of 
the respondent for the aforesaid period 
during which he was the Inspector 
General of Police, Haryana. Hence 
this appeal by special leave by the 
State of Haryana. 

| 4. The only point that is involved 
in this. appeal is whether the State 
Government was justified in specifically 
empowering the Home Sceretary as the 


to file a reporting authority for the purpose 
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writing a confidential report in res 
of the Inspector General of Pol 
Section 3 of the All-India Services A 
1951 empowers the Central Gove; 
ment to make rules for the~-regulati 
of recruitment, and the conditions 


services of persons appointed to an 
India Service. By virtue of Section 


the Central Government framed. 
Rules. Under Rules 1 (3), the Ru 
shall apply to the writing and the ma 
tenance of the confidential reports 
the memters of the Service clauses ( 
(f) and (a) of Rules 2 of the Rules a 
as follows: — 


«2, Definitions—In these rul 
unless the context otherwise requires:- 


(e) eneiting suthoriy’ means t 
authority who was, during the peric 
for which the  confidentia! report 
written, immediately superior to tl 
member of the Service and such oth 
authority as may be specifically empow 
red in this behalf by the Government; 

(f) ‘reviewing authority’ means t! 
authority who was, during the peri¢ 
for which the confidential! report is wri 
ten, immediately superior to the repo 
ting anthority and such other authori 
as may be specifically empowered in th 
behalf by the Government; J 

(a) ‘accepting authority’ means tl 
authority who was, during the perio 
for which the confidential report is wel 
ten, immediately superior to the revie¥ 
ing authority and such other. authorit 
as may be specifically empowered i 
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behalf by the Government;’’ _ 
5. In this* connection, it may be 


ted out that it is not disputed that . 


conjunction ‘and’ occurring in clau- 
(e), (f) and (a) should be read as ‘or’ 
er. clause (e), the ‘reporting autho- 
, may be either immediately superior 
he member of the Service or such 
er authority as may be specifically 
owered in this. behalf by the Govern- 
t.. The expression ‘immediately 
erior’ obviously indicates that the 
rting authority should be the imme- 
e superior afficer in the same Ser- 
to which the member of the Service 
ngs. The position is the same as. 
the cases of 
‘accepting authority’. So, under 
first part of clause (e), the reporting 
iority of the respondent could be 
s2rson who is immediately superior 
lim in the Police Service. At this 
ye, it is necessary to refer to Sections 


nd 4 of the Police Act, 1861, Sec-. 


1s 3. and 4 are as follows :— 


‘Section 3. The superintendence 
the police throughout a- general 
ice-district shall vest. in and shall 


exercised by the State Government - 


which such district is subordinate; 
| except as authorized under pro- 
ons of this Act, no person, officer, 


Court shall be empowered by the State. 


vernment to supersede, or control any 
ice functionary.” 

“Sections 4. The administration 
the police throughout a general a 
eral police-district shall be vested 


an officer to be style the Inspector- 


‘reviewing authority’ 


in the Inspector General 


ioe) 
t\) 
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General of Police, and in such Deputy 
Inspector-General and Assistant Inspec- 
tors. General as to the State Govern- 
ment shall deem fit. 


The administration of the police 
throughout the local jurisdiction of the 
Magistrate of the district shall, under 
the general control and direction of such 
Magistrate, be vested in a District Supe- 
rintendent and such Assistant District 
Superintendents as the State Government 
shall consider necessary. 


6. .It is clear from Sections 3 and 
4 that the administration of the police 
throughout a general police district shall 
be vested in the Inspector General of 
police. The position and status of the 
Inspector General. of Police have been 
described in Rule 1.2 of the Punjab Police 
Rules, 1934, Volume I. Rule 1.2 provides 
as follows :— 


“Rule 1.2.. The responsibility for 
the command of the police force, its 
recruitment, discipline, internal econo- 
my and administration through- 
out the general police district vests 
of Police. 
He is head of the Police Department, 
and is responsible for its direction and 
control and for advising the Provincial 
Government in all matters connected 
with it. In the discharge of his duties 
as Inspector-General and in the execu- 
tion of order of Government he is bound 
to ast in conformity with the system and 
regulations regarding the functions, 
discipline and administration of the 
force contained in the Police Act (V. of 
1861).and in these rules. Orders of the 


7 
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Provincial Government affecting the 
Police force, in whole or in part, will be 
issued through him. 

Inspector-General is assisted in the 
control and administration of the police 
force by such number of Deputy Inspec- 
tors-General and Assistant Inspector- 
General as the Provincial Government 
may from time to time appoint.” 


7. Under Rule 1.2. the Inspector 
General of Police is the head of the 
Police Department and is_ responsible 
for its direction and control and for 
advising the Provincial Government in 
all matters connected with it. Thus, the 
Inspector General of Police being the 
head of the Police Department, there 
is no immediately superior officer to 
him in the Police Service, consequently, 
the first part of clause (e) will not have 
any application to the respondent. 


8. Now the question is whether 
State Government can specifically em- 
power any authority to be the reporting 
authority of the Inspector General of 
Police under the second part of clause (e) 
Apart from any legal provision it is just 
and proper that a reporting authority 
must be a person to whom the member 
of the Service is answerable for his per- 
formances. In other words, the reporting 
authority should be a person higher in 
rank than the member of the Service. 
Indeed, that is apparent from the first 
part of clause (e). It is true that under 
the second part of clause (e), there is 
no indication as to the status and posi- 
tion of the authority who may be spe- 
cifically empowered by the Government 
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as the reporting authority, but fro 
the point of view of propriety and rea 
sonableness and having regard to th 
intention bzhind the rule which its mani 
fest, such an authority must be on 
superior in rank to the member of the 
Service concerned. If that be not so 
there will be an apparent conflict bet 
ween the first part and second part o; 
clause (e). We are, therefore of th 
view that the State Government ca 
specifically empower only such authorit 
as the reporting authority as is superio 
rank to the Inspector Ge eral of Police. 


9. It is, however, submitted by Mr. 
Nariman, learned Counsel appearing on 
behalf of the State of Haryana, that the 
Home Secretary is the head of the Police 
Department under the Business of the 
Haryana Government (Allocation) Rules, 
1974, hereinafter referred to as the Busi- 
ness Rules. The Business Rules have 
been framed by the Haryana Govern- 
ment in exercise of the power conferred 
by clauses (2) and (3) of Article 166 of 
the Constitution of India. Rules 1 to 4 
of the Business Rules are as follows: — 

‘1. These rules may be called the 
Business of the Haryana Government 
(Allocation) Rules, 1974. 

2. The Business of the Govern- 
ment of the State of Haryana shall be 
transacted in the Departments specified 
in the Schedule annexed to these rules 
and shall be classified and distributed 
among those Departments as laid down 
therein. | 

3. The Governor shall, on the 
advice of the Chief Minister, allot 
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g the Ministers the business of 
Government by assigning one. or 
departments to the Charge of a 
ister. 
rovided that nothing in this rule 
prevent the assigning of one Depart- 
to the charge of more than one 
ster. 
Each Department of the Secre- 
t to the Government, who shall be 
official head of that Department, 
f such other officers and servants 
rdinate to him as the State Govern- 
may determine; 
rovided that : — 
a) more than one Department may 
aced in charge of the same Depart- 
Secretary; and 


(b) the work of a Department may 
livided between two or more Secre- 
Mixiom vos 
10. Rule 2 provides inter alia that 
business. of the Government of 
State of Haryana shall be transa- 
in the Departments specified in 
Schedule. Under rule 4 each 
artment of the Secretariat shall of 
ecretary to the Government, who 
be official head of that Depart- 
- In the Schedule to the Busi- 
Rules, Item No. 17 under the 
e Department inter alia relates to 
ice, Railway police and P. A. P.” 
h reliance has been placed by the 
ied Counsel for the State of Har- 
“on rule 4 read with Item No. 
It is submitted by him that the 
1é Secretary being the head of the 
¢ Department and as the Police 
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Department has been placed under the 
Department, the Home Secretary must 
necessarily be the head of the Police 
Department. We are unable to accept 
this contention. The Business Rules 
have been framed under clauses (2) and 
(3) of Article 166 of the Constitution for 
the more convenient transaction of the 
business of the Government of Haryana 
and for the allocation of business among 
the Ministers. Under Rule 4, the Secre- 
tary of each Department of the Sec- 
retariat is the head of that Depart- 
ment. Thus, the Secretary of the Home 
Department is the head of the Home 
Department being a Department of the 
Secretariat; but merely because he has 
to conduct the business, on behalf of 
the Government, of the Police Depart- 
ment, he does not thereby become the 
head of the Police Department. Item 
No. 37 under the General Administra- 
tion Department in the Schedule relates to 
Judges of the High Court and officers 
of the Superior Judicial Service. The 
Chitf the Government of Haryana is 
the head of the General Administration 
Department by virtue of Rule 4 of the 
Business Rules. But that does not 
mean that the Chief Secretary is also 
the head of the Administration relating 
to the Judges of the High Court and 
officers of the Superior Judicial Service. 
Similarly, Item No. 21 of the General 
Administration Department relates to 
Council of Ministers and its Comnitte- 
es. Surely, the Chief Secretary has no 
authority whatsoever on the Council 
of Ministers and its Committees. There 
is, therefore, no substance in the conten- 
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tion made on behalf of the appellant 
that as police, Railway police and P.A- 
P. have been placed under the Home 
Department, the Secretary of the Home 
Department is the head of the Police 
Department by virtue of Rule 4 of the 
Business Rules. The Rules of Business 
that have been framed under Article 166 
connot override the provisions of the 
Act or any statutory rules. Indeed, the 
Business Rules also do not attempt to 
override Rule 12 of the Punjab Police 
Rules, for it cannot. There is much 


substance in the contention made by the 


respondent appearing in person and 
Mr. Garg, learned Counsel appearing 
on behalf of the intervenor, the IPC 
Officers’ Association, that the Busi- 
ness xules framed under Article 166 
cannot be relied upon for the pur- 
pose of interpretating the provision of 
clause (e) of Rule 2 of the Rules. 


1]. In view of sections 3 and 4 
of the Police Act read with Rule 12 of 
the Punjab Police Rules, the Inspector 
General of Police, Haryana, is the head 
of the Police Department. 


The immediate authority superior to 
the Inspector General of Police is the 
Minister-in-Charge of the Police Depart- 
ment. The only authority who could 
be specifically empowered as the repor- 
ting authority in regard to the Inspec- 
tor General of Police under clause (e) 
of Rules 2 of the Rules is the Minis- 
ter-in-charge and the Chief Minister, 
being superior to the Minister-in-Char- 
ge, may be the reviewing authority 
under clause (f) of Rules 2. In acting 
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as the reporting authority the Minist 
ia-Charge may be assisted by the Ho 
secretary, but the confidential rep 
relating to the performances of the | 
pector General of Police has to 
written by the Minister-in-Charge. 1 
Minister-in-Charge of the Police Depa 
ment is supposed to be aware of 1 
performances of the Inspector of Poli 
As the Chief Minister is the review 
authority, he will also act as the ac 
pting authority on the basis of t 
principle as laid down under Rule | 
of the Rules providing that where 
accepting authority writes orreviews t 
confidential. report of any. member 
the Service, it shall not be furth 
necessary to review or accept any su 


report. In other words, the Ch 
Minister will act both as the rey 
wing authority writes or reviews t 


confidential report of any member 
the Service, it shall not be further nec 
ssary to review or accept any su 
report. In other words, the Chief Mit 
ster will act both as the reviewinga 
thority and the accepting authority. | 


12. In this connection, we mi 
notice the statements made in the wi 
petition filed by the respondent in dl 
High Court of Punjab & Haryana. | 
has been stated in_ paragraph — 
that. reports of the work and condu 
of the various secretaries to the Gover 
ment are written and recorded by U 
Minister-in-Charge of the Departmen 
concerned and not even by the Chit 
Secretary so that the Minister-in-Chalg 
of the Departments concerned @ 
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“Gmmediate superior’. authorities 
he Secretaries concerned within the 
aning of Rule 2(e) of the Rules 
rther, it has been stated that before 
ependence the report on the work 
conduct of the Inspector General 
Police, Punjab, was being recorded 
the Minister-in-charge of the Depart- 
nt and such a position continued 
n after the independence till 1974 
en the Haryana -state Government 


sed the order dated May 3,. 1974 
der clause (e) of Rule 2 of the Rules, 


er alia. specifically empowering 
Home Secretary as the reporting 
hority for writing out the confiden- 
reports in regard to the Inspec- 
General of Police, Haryana. -The 
tements made in paragraph 14 have 
t been denied by ‘the State of Har- 
na in its counter-affidavit. filed -in 
> High Court. The Division Bench 


the Court was, therefore, perfectly 
stified in quashing the confidential 


port written by the then Home Sec- 
tary to the work and conduct of 
> respondent Shri Wadhwa. 

13. Before we part with this app- 
l, we may dispose of another conten- 
nn of the respondent about the delay 
communicating to him the impugned 
verse remarks. Under Rule 5 of the 
iles, a confidential report assessing 
= performances, character, conduct 
d qualities of every member of the 
rvice shall be written for each financial 


ar. or calendar year, as may be 
ecified by the Government, ordinarily 


thin two months of the close of the 
id year, Rule 6 provides that the 
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confidential report shall be reviewed by 
the reviewing authority ordinarily 
within one month of its being written. 
Under Rule 6A, the Confidential! report, 
after review, shall be accepted with such 
modification as may be_ considered 
necessary, and countersigned by the 
accepting authority, ordinarily within 
one month of its review. Thus, the 


whole process from the writing of the 
confidential report to the acceptance 


there of has to be completed ordina- 
rily within a maximum period of four 
months Further, under Rule 7 the adve- 
res remarks, if any, ina confidential re- 
port shall be communicated to the off- 
cer concerned within three months of the 
receipt of the confidential report. Thus, 


a total period of seven months has been 
laid down as the maximum period with- 


in which adverse remarks, if any, has 
to be communicated to the officer con- 
cerned. It has been already noticed that 


the adverse remarks were sent to the 


respondent after two years. three 
months, that is, after twenty seven 
months of the close of the year. It is 


submitted by the respondent that in 
view of the delayed communication, 


the adverse remarks lost all importance 
and should be struck down on that 
ground. 

14. The whole object of the making 
and communication of adverse remarks 
is to give to the officer concerned an 
opportunity to improve his performan- 


ces, canduct or character as the case 
may be. The adverse remarks should 


not be understood in terms of punish- 
ment, but really it should be taken as 
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an advice to the officer concerned, so 
that he can act in accordance with the 
advice and improve his service careir- 
The whole object of the making of 
adverse remarks would be lost if they 
are communicated to the officer concer- 
ned after an inordinate delay. In the 
instant case, it was communicated to the 
respondent after twenty seven months. 
It is true that the provisions of Rules 
5,6,6A and 7 are directory and not 
mandatory, but that does not be com- 
plied with even substantially. Such pro- 
visions may not be complied with strictly 
and substantial compliance will be suffi- 
cient. But, where compliance after an 
inordinate delay would be against the 
spirit and object of the directory pro- 
vision, such compliance would not be 
substantial compliance. In the instant 
case, while the provisions of Rules 5, 
6,6A and 7 require that everything 
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including the communication of th 
adverse remarks should be complete 
within a period of seven months 
this period cannot be stretched ft 
twenty seven months, simply beca 
use these Rules are directory, with ou 
serving any purpose consistent  witl 
the spirit and objectives of these Rules 
We need not, however, dilate upon th 
question any more and consider whe 
ther on the ground of inordinate anc 
unreasonable delay, the adverse remark; 
against the respondent should be struck 
down or not, and suffice it to say tha 
we do not approve of the inordinat 
delay made in communicating _ the 
adverse remarks to the respondent. s 


15. For the reasons aforesaid, this 
appeal is dismissed. There will, how: 
ever, be no order as to costs. ¢ 


Appeal dismissed. 
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OBSERVATION 


(A) Employment Exchanges (Compulsory Notification of Vacancies) Act 

of 1959), Per., S. 2 (£) Scope —Definition of “establishment in public sector 
cludes Govt offices also— Act is applicable to Govt. establishments, 1986 
iC 182 (Andh Pra) Reversed. 

(6) Employment Exchange (Compulsory Notification of Vacancies) Act 3\ of 
9), Pre, S. 4(4)—Scope—Act does not oblige any employer to employ those 
sons only who have been sponsored by employment exchanges. Constit_tion 
ndia, Art, 73). 

(C) Employment Exchanges (Compulsory Notification of Vacancies) Act — 
of 1959), Pre., &s. 2, 4—Scope—Employment in Govt. Departments—any res- 
tions that it should be through medium of employment exchanges Does 
offend Arts. 14 and 16 (Constitution of India, Arts. 14, 16) 


OBSERVED BY 


Mr. O. Chinnappa Reddy And Mr. Murari Mohan Dutt, 
Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeals nos. 9-15 of 1986 (With Spl. Leave Petn. (Civil) No. 4517 of 1986) 
th Civil Misc. Petns. Nos. 4026-27, 5558 and Writ Petn. No. 1183 of 1986), decided 
13-4-1987, in the case of Union of India and others, etc., Appellants v. N. Hargopal 
| others, etc., Respondents. 


TEXT 


application to Government establish- 
ments, that the Act casts no obligation 
either on the public sector establish- 
ment or on the private sector establish- 


Chinnappa Reddy, J. : -The ques- 
1 raised in these appeals is whether 
‘establishment in the public sector’ 
an ‘establishment in the private sec- 


,as defined in the Employment Ex- 
nges (Compulsory Notification of 
sancies) Act, 1959 may make appo- 
nents to posts to which the Act 
lies, of persons not sponsored by the 
ployment Exchanges? A further ques- 
1 is whether the Art covers Govern- 
nt establishments also? A Division 
ach of the High Court of Andhra 
idesh has held that the Act has no 


ment to make the appointments from 
among candidates sponsored by the 
employment exchanges only ; nd that 
any insistence that candidates sponsored 
by the employment exchanges alone 
should be appointed would be contrary 
to the right guaranteed by Arts. 14 and 
16 of the Constitution. The learned 
Additional Solicitor General appearing 
for the Union of India argued that the 
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object and the scheme of the Employ- 


ment Exchanges (Compulsory Notification 
of Vacancies) Act and the instructions 
issued by the Government of India from 
time to time left no option to the emplo- 
yers but to confine their field of choice to 
candidates sponsored by the employment 
exchanges. It was argued that such 
insistence that appointments should be 
made from candidates sponsored by the 
employment exchanges only did not offe- 
nd Arts. 14 and 16 of the Contitu- 
tion. He also argued that the Act was 
applicable to Government Establishments 
also. 

2. We may refer to the provisions 
of the Employment Exchanges (Compul- 
sory Notification of Vacancies) Act, 1959 
without further ado. The title of Act itse- 
lf suggests that the compulsion is in rega- 
rd to notifying of vacancies only and no- 
thing more. The preamble to the Acct, like 
the title of the Act, also does not suggest 
any compulsion in the mzking of appoi- 
ntments, but only in the notifying of va- 
cancies. The preamble says ‘‘An Act 
‘to provide for the compulsory notifica- 
tion of vacancies to employment exchan- 
ges.” Section 2(e), (f) and (g) defines 
“establishment”, ‘establishment in public 
sector’ and ‘‘establishment in private sec- 
tor’ as follows : 

“(e) “establishment” n.eans-- 


(a) any office or 


_ (b) any place ,where any industry, 
trade, business or occupation is carried 
on; 

(f) “establishment in public sector” 
‘means an establishment owned, contro- 


3 led or managed by-- 


in S. 617 of the Companies Act, 1956 ;. 
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(1) the Government or a depa 
ment of the Government ; 


(2) A Government company as defi 


(3) A corporation (including a coop 
rative society) established by or und 
a Central Provincial or State Act, whic 
is owned, controlled or pe by t 
Government; 

(4) A local ithoried 

(g) ‘Establishment in private sector 
means an establishment which is not a 
establishment in public sector and wher 
ordinarily twenty five or more person 
are employed to work for remuneation. 


The High Court thought that th 
definition of “‘establishment in publi 
sector’ as meaning an establishmen 
owned, controlled or managed by th 
Government or a Department of th 
Government indicated that an establish 
ment in public was something differen 
from the Government ora Departmen 
of Government and did not include the 
Government or Department or Depart 
ment of the Government. It had t 
be something which could be owned. 
controlled or managed by the Govert 
ment ora managed by the Governm: 
ent. The High Court also though tha 
the expression ‘public sector’ wa 
used in contradiction to ‘private se¢ 
tor’ and that it could not include office 
of the Government. The expressio 
would only take in an agency or instru: 
mentalite of the State, but not the 
State itself. We are unable to agret 
with the conclusion of the High Cour 
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is part of the case. If the definition 
stablishment’ which includes an 
e’ is read alongside the definition 
establishment in public sector’, it 
be clear that Government offices 
lso included in the expression ‘esta- 
ment in public sector’. That is the 
pretation which the Government 
f is advancing before us and that 
w the Government has always un- 
tood the provision during these 
e decades as will be evident from 
instructions issued by the Govern- 
t from time totime to which we 
l be referring later in the course of 
judgement. We are unable to agree 
h the view of the High Court that 
Act. is not applicable to Government 
blishments. 

3. Section 3 of the specifies posts, 
ncies to which the Act does not 
y. Section 4. provides for the noti- 
ion of vacancies to employment ex- 
ages: It is desirable to extract the 
le of S. 4 which is as follows :— 

“4, (1) After the commencement 
his Act in any State or area thereof, 
employer in every establishment in 
lic sector in that State or area shall, 
re fillin: up any vacancy in any em- 
jment in that establishment notify 
vacancy to such emploment exchan- 
as may be prescribed. 

(2) The appropriate Government 
(, by notification in the Official 
rette, require that from such date 
may be specified in the notification, 
employer in every establishment in 
ate sector or every establishment 
ining to any Class or category of 
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establishments in private sector shall, 
before filling up any vacancy in any 
employment in that establishment notify 
that vacancy to such employment exchan- 
ge as may be prescribed, and the em- 
ployer shall thereupon comply with such 
requisition. 

(3). The manner in which the 
vacancies referred to in sub-s (1) or 
sub-s (2) shall be notified to the em- 
ployment exchange and the particulars 
of employments in which such vacan- 
cies have occurred or are about to 
occur shall be suchas may be prescri- 
bed. 

(4) Nothing in sub-ss. (1) and 
(2) shall be deemed to impose any obli- 
gation upon any employer to recruit 
any person through the employment ex- 
changes to fill any vacancy merely be- 
cause that vacancy has been notified 
under any of the sub-section.” Section 
5 deals with the duty of the employees 
to furnish information and returns in 
prescribed froms. Section 6 provides 
for official access to records and docu- 
ments. Section 7 provides for penalties. 
Section 8 deals with cognizance of offen- 
ces. Section 9 provides for protection 
of action taken in good faith. Section 10 
vests the rule-making power in Central 
Government. | : 

4. It 1s evident that there is no 
provision in the Act which obliges an 
employer to make appointments throu- 
gh the agency of the employment ex- 
changes. Far from it. Section 4 (4) 
of the Act, on the other hand makes it 
explicitly clear that the employer is 
under no obligation to recruit any per- 
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son through the employment exchange 
to fill in a vacancy merely because that 
vacancy has been notified under S. 4 
(1) or S. 4 (2). In the face of S. 4 (4), 
we consider it utterly futile for the 
learned Additional Solicitor General to 
argue that the Act imposes any obliga- 
tion on the employers apart from noti- 
fying the vacancies to the employment 
exchanges. The learned Addi- 
tional Solicitor General invited our 
attention to the speach of the Minister 
of Labour and Employment and Plan- 


ning (Shri Nanda) made at the time of 


the introduction of the Employment 
Exchanges (Compulsory Natification of 
Vacancies) Bill. Far from being of any 
assistance to the learned Additional So- 
licitor General, the speech appears to 
be against his submission. In his 
speech, the Minister quoted from the 
report of the Training and Employ- 
ment Services 3 rganisation Committee 
and observed that the recommend ation 
of the Committee offered a full ex- 
planation of the provisions of the 
Bill. The recommendation of the Com- 
mittee which he quoted was, ‘‘Though 
we have not, for the present, recom- 
mended compulsion on private emplo- 
yers to recruit through the employment 
exchanges, we recommend that they be 
recuired On a compulsory basis to 
notify to the exchanges all vacancies, 
other than vacancies for unskilled cate- 
gories, vacnacies of very temporary 
duration and vacnacies proposed to 
be filled through promotion.” The 
Minister further said. The main thing 
is that an obligation is being placed 
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that after this legislation beco 
operative, from that date, the emp 
yer in every establishment in the pu 
sector shall, before filling up any 
cancy in any employment in that 
tablishment, notify that vacancy to su 


employment exchanges as may 
prescribed. And so far as the priva 
sector is concerned, there is th 


further qualification that the Gover 
ment concern may specify by notific 
tion that the employer in every esta 
lishment in private sector or every estal 
lishment pertaining to any class or cat 
gory of establishment in private se 
tors shall, before filling up ar 
vacancy in any employment in ) 
establishment, notify that | vacancy 
such employment exchanges as mé 
be prescribed. This is the kernel 
this provision. This is the main objec 
that is, an obligation placed on the en 
ployer to notify the vacancit 
that may occur in their establis 
ment before filling these vacancies.” TI 
Minister was conscious that there was 


likelihood of the Bill being mi 
understood as compelling tt 
employers to make appoin 
ments through the employmel 
exchanges only. He clarified th 


position saying. ‘The misunderstant 
ing is this Bill gives power to the Ge 
vernment to compel the employers t 
recruit only such persons as are subm 
tted by the employment exchange 
Thar is: Mot SG. Tals compulsio 
extends only to notification of vacancié 
Naturally the employer has to considé 
the names which are submitt 
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the employment exchanges but there 
© compulsion that they must restrict 
the choice only to the least that is 
mitted to them. Of course, there is 
oO the objection from the other side 
t it may not go far enough. We 
lieve that even this will make things 
ry much better. In any case, when 
Committee reported, they also sug- 
sted this much in advance. At pre- 
t, they said, we should have only com- 
lsory notification, but not compel the 
ployers to recruit only out of the 
st that is sent by the employment ex- 


anges.” 
5. As we said the speech of the 


inister, at the time of the introduc- 
n of the Bill, is totally destructive 
the contention of the learned Addi- 
onal Solicitor General that the emplo- 
‘rs are under an obligation to recruit 
srsons for appointment through employ- 
ent exchanges only. The learned Ad- 
tional Solicitor General requested us to 
ve a purposive interpretation to the 
rovisions of the Act and insist that 
nployers, in making appointments, sho- 
ld restrict their field of choice to 
andidates sponsored by the employ- 
lent exchanges. We are unable to 
opreciate the argument since there is 
Oo provision of the Act which requ- 
es interpretation by us and which 
re may reasonably interpret as Compe- 
ing the employer to appoint persons 
ponsored by the employment exchan- 
es. On the other hand, we have al- 
sady referred to S. 4 (4) which is ex- 
licit that there is no such obligation 
mn the part of the employer. We 
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also notice that the object of the Act. 
is not to restrict the filed of choice 
in any particular manner but to enlarge 
the field of choice. That is why in his 
introductory speech, the Minister said.” 
eey a large number of employers, parti- 
cularly in similar industrial establish- 
ments and in construction works, do not 
employ any scientific method, but de- 
pend for their supply of labour on agents 
or recruit ina haphazard manner from 
those assembled at factory gates or at 
works sites. The methods adopted are 
not always dictated by a consideration 
of efficient service, but as more a matter 
of bestowing patronage and favour. 
These applies in varying degrees to a 
larger number of employers.” 


The minister discussed the existing 
position and anticipatec position in the 
following words :— 


“The Act of notification of vacan-- 
cies has important consequences. In 
the first place, so far as the employer 
is concerned, he will be placed in a 
position to havea much wider choice 
for the purpose of selection. Now, 
what is the present position? Any 
person knocks at the gate of ‘the 
factory or the mill or other establish- 
ment and from those few who are they 
there choose. Now it would be possi- 
ble for them to have a wider area of 
selection. The names of so many 
others who may not be able to go and 
knock at every gate can be submitted 
and out of them, the best can be 
selected. So far as the quoting of selec- 
tion is concerned, it should’ imp- 
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rove because of the wider range of 
choice. On the side of the worker 
certainly it means a more equitable 
distribution of employment opportuni- 
ties. It should not be necessary fora 
person to be all the day moving from 
place to place. It should be suffici- 
ent for him to register at a place. 
give all the particulars about his quali- 
fications and then he should be sure 
that at any rate, his name will be 
considered along with other names 
and there will be some regard for 
fitness in the choice of people who 
enter these new places for employ- 
ment.” 


6. It is, therefore, clear that the 
object of the Act is not to_ restrict 
but to enlarge the filed of choise so 
that the employer may choose the best 
and the most efficient and provide an 
Opportunity to the worker to have his 
claim for appointment considered with- 
out he worker having to knok at every 
door for employment. We are, there- 
fore, firmly of the view that the Act 
does not oblige any employer to em- 
ploy those persons only who have been 
sponsored by the employment exchan- 
ges. 


7. The next question for conside- 
ration is whether the instructions issued 
by the Government from time to time 
have the effect of compelling the emplo- 
yers to restrict their field of choice to 
candidates sponsored by the employment 
exchanges. We may straightway refer 
to some ofthe instructions on which 
reliance was placed by the learned 
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Additional Solicitor General. In O. M 
No. 14/11/64- Estt (D) dated March 21, 
1964, the Ministry of Home Affairs ad- 
dressed all the ministries regarding re : 
ruitment of staff through the agency of 
the National Employment Service and 
the utilisation of employment exchanges 
by quasi government institutions and 
statutory organisations. It is enough 
if we extract paragraphs 1,4 and 5 of 
this communication which are as fol- 
lows :— | 


‘1, The undersigned is directed . 
say that in paragraph 6 of this Minis- 
try’s Office. Memorandum No. 71/40= 
DGS (Apptts) dated the 11th December, 
1949 (copy enclosed) it was laid down 
that all vacancies in central Government 
Establishments, other than those filled 
through the Union Public Service Com- 
mission should be notified to the nearest 
employment exchange and that no De- 
partment or office should fill any vaca- 
ncy by direct recruitment nuless the em- 
ployment exchanges certified that they 
were unable to Supply suitable candida- 
tes. Subsequently in this Ministry's: 
Office Memorandum Nos. 71/49-DGS 
(Apptts) dated 30th January, 1951 and 
71/222/56-CS (C) dated the 14th Decem- 
ber, 1956 (copy enclosed). The Minis 
try of Finance etc. were requested to 
issue immediate instructions to all quasi- 
Government institutions and statutory © 
Organisations with which they were 
concerned asking them to fall in a 


as far as possible, with the Central 
Government establishments in the 


matter of recruitments, by suitably 
a 
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ling their recruitment rules or 
ng resolutions to achieve this 

if necessary. The Ministries 
also requested to impress upon 
intitutions that it was in their 
nterest as well as in the interest of 
untry as a whole that recruitment 
| be made through the employment 
nges, as a large number of experie- 
ind trained hands were available 
eir registers and the need for 
ig other sources of recruitment 
1 arise only if the employment 
nge has certified that they were 


> to nominate suitable recruits 
heir registers......... 
Under the EE(CNV) Act, 


tment of staff through the employ- 
service is voluntary so faras the 
e sector is concerned. Even, so, 

are made by the employment 
e to persuade the private sector to 

candidates sponsored by the 
yment exchanges. The Directorate 
al of Employment and Training 
ced ina very embarrassing situ- 
when they have to approach the 
Governments and establishments 
private sector utilise the employ- 
service in filling up the vacancies, 
some establishments in the public 
do not recognise the Employment 
e as the normal channel of reruit- 


It is accordingly requested 
e Ministry of Finance etc., may 
instructions to all quasi-Govern- 
institutions and statutory organisa- 
with which they are concerned 
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requiring them to _ notify vacancies 
in the manner and form. prescribed 
in R.4o0f the EE (CNV) Rules, 1960 
to the prescribed employment exchange 
and to fall in line with the Central 
Government Departments in the recruit- 
ment of staff through the agency of the 
employment service. The need for issu- 
ing advertisements for inviting applica- 
tions or tapping other sources of recruit- 
ment should be considered only if the 
employment exchanges issus non-availa- 
bility certificates. A copy of the  inst- 
ructions issued by the Ministry of 
Finance etc., may kindly be endorsed 
to the Ministry of Home Affairs and 
the Directorate General of Employment 
and Training.” 

It will be noticed that in order to 
give effect to such instructions in the 
case of quasi-Government institutions 
and statutory organisations, it would 
be necessary to suitably amend the 
recruitment rules or adopt resolutions 
to achieve that object. This is so men- 
tioned in para |. In Office Memoran- 
dum No. 14/22.65-Estt. (D) dated June 
12, 1968, the Ministry of Home Affairs 
informed all the other Ministries; 

‘“‘The undersigned is directed to say 
that in paragraph 6o0f this Ministry’s 
O.M. No. 71/49/DGS (Apptt) dated 
the 11th December, 1949, it was laid 
down that all vacancies in Central 
Government Establishment, other than 
those filled through the Union Public 
Service Commission, should be notified 
to the nearest employment exchange 
that no Department or Office should 
fill any vacancy’ direct recruitment 
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unless the employment exchange certi- 
fied that they were unable to supply 
candidates.” 

8. In Office Memorandum No. 
14024/2/77-Estt. (D) dated April 12, 
1977, the Department of Personnel 
addressed all the Ministries/Depart- 
ments and said. 

‘‘As the Ministry of Agriculture and 
Irrigation, etc. are aware, in accordance 
with the instructions issued by the 
Central Government (vide marginally- 
noted communications), al] vacancies 
arising under Central Government Offi- 
ces/esta blishments (including quasi- 
Government institutions and statutory 
organisations), irrespective of the 
nature and duration (other than those 
filled through the Union public Service 
Commission), are not only to be noti- 
fied to, but also to be filled through, 
the Employment Exchange alone and 
other permissible sources of recruitment 
can be tapped only if the Employment 
Exchange conce rnedissued a ‘non-availa- 
bility’ certificate. There can be no 
departure from this recruitment proce- 
dure unless a different arrangement in 
this regard has been previously agreed to 
in consultation with this Department 
and the Ministry of Labour (Directorate 
General of Employment and Training). 
Similar instructions are also in force 
requiring vacancies against posts Carry- 
ing a basic salary of less than Rs. 500/- 
p. m. in Central 
Exchanges.”’ 

9. Itisclear that it is the desire 
of the Government of India that 
all Government Departments, Goverp- 


Public Employment 
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ment Organisation and _ statu 
bodies should adhere to the rule 
not merely vacancies should be not; 
to the employment exchanges, but 
vacancies should also be filled by ca 
dates sponsored by the employn 
exchanges. It was only when no su 


ble candidates were available, t 
other sources of recruitment were t 


considered. While the Governmen 
at perfect liberty to issue instruct 
to its own departments and org 
sations provided the instructi 
do not contravene any constit 
onal provision or any statute, tl 
instructions cannot bind other bo 
which are created by statute and wi 
function under the authority of stat 
In the absence of any statutory pres 
ption the statutory authority may 
ever adopt and follow such instructi 
if thinks fit. ™"therwise, the Gove 
ment may not compel statutory bo 
to make appointments of persons fi 
among candidates sponsored by empl 
ment exchanges only. The questi 
of course, does not arise in the case| 
private employers which cannot be 
compelled by any instructions issued 
the Government. F 
10. The further question is _ 


ment exchanges offend Arts. 142 
16 of the Constitution. Shri P. F 
meshwar Rao, learned counsel 4p 
aring for some of the respondé 
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ously urged that such a _restric- 
ould offend the equality clauses 
Constitution, namely, Arts. 14 
6. He urged that when Parlia- 
had gone into the question and 
d that there should be no com- 
n in the matter of appointment 
y of restriction of the field of 
, It was not open to the Govern- 
/to impose such compulsion. He 
that it would be unreasona- 
restrict the field of choice to 
sponsored by the employment 
nges. Ina country so vast as there 

in a country where was so 
poverty, illiteracy and ignorance, 
not right that employment oppor- 
es should necessarily be chan- 
through the etnployment excha- 


when it is not shown that the 
9k of employment exchanges is 


de, that it reaches all the cor- 
yf this vast country. | He argued 
t is futile to expect that persons 
in distant places could get them- 
;in registered with employment ex- 


es situated far away. The sub- 
on of Shri Parmeshwara Rao is in- 


appealing and attractive. Non- 
ss, we are afraid we cannot up- 
vd The object of recuitment to 
service or post is to. secure the 
suitable person who answers the 
nds ofthe requirements of the 
In the case of public employment, 
necessary to eliminate arbitrari- 
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ness and favouritism and _ introduce 
uniformity of standards and _ orderli- 
ness in the matter of employment 
There has to be an element of proce- 
dural fairness in recruitment. If a pub- 
lic employer chooses to receive appli- 


cations of employment where and when 
he pleases, and chooses to make appo- 


intments as he likes a grave element 
of arbitrariness is certainly introdu- 
ced. This must necessarily be avoi- 
ded if Arts. 14 and 16 have to be given 
any meaning. We, therefore, consider 
that insistence of recruitment through 
employment exchanges advances re- 
ther than restricts the rights guaren- 
teed by Arts. 14 and 16 of the Con- 
stitution. The sudmission that employ- 
ment exchanges do not reach every- 
where apolies equally to whatever 
method of advertising vacancies is ad- 
opted. Advertisement in the daily 


Press, for example, is also equall in 
effective as it does not reach everyone 


desiring employment. In the absence 
ofa better method of recruitment, we 
think that any restriction that employ- 
ment in Government Department sho- 
uld be through the medium of employ- 


ment exchanges does not offend Arts. 14 
and 16 of the Constitution. With this 


modification of the judgement of the High 
Court, the appeals and the special leave 
petitions are disposed of. No orders are 
necessary in the writ petition. 

order accordingly 
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[T IS THE ESSENCE OF DEMOCRACY 
, TO OBEY 
NO MASTER BUT THE LAW 
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Respondents. 


Natarajan J. :——This appeal by 
leave is by Gazetted Police 


to seek expunction of certain 
= remarks passed against him 


High Court of Kerala in an order 
with reference to two Crimi- 


scellaneous petitions filed by res- 
its 2 and 3 herein without issuing 


tice to him and without hearing 


The somewhat unusual circums- 
in which the appellant has been 
the victim of strictures by the High 
may now be looked into. One 
rasekaran Pillai residing within the 
of Karunagapally Police Station 
arged under S. 302, I.P.C., for 
g committed the murder of his wife 
avilli by first beating her and_kic- 
sr and than hanging her in order 
e it appear that it was a case of 

The accused’s son aged about 
rs and aneighbour claimed to have 
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OBSERVATION 


inal P.C. (2 of 1974), Ss. 353, 354, 482, —Judgement—Disparaging rema- 
ty of court before making such remarks, Judgment of Kerala H.C. 


ed, (Civil P. C. (5 of 1908) (O. 20 R. 4). 


OBSERVED BY 


Mr. B. C. Ray and 
Mr. S. Natarajan 
Hon’ble Judges, Supreme Court of India. 


minal Appeal No. 109 of 1987, (arising out of SLP (Cri) No. 2666 of 1986), de- 
n 3-3-1987, in the case of S. K. Viswambaran, Appellant v- E. Koyakunju and 


witnessed the beating as well as the acc- 
used dragging the deceased to the western 
side of the house. A little later the son 
made bold to go into the house and fo- 


und his mother hanging with a noose 
round her neck. Heraised alarm and 


the neighbours including his maternal 
uncle came to the house and cut the 
rope and rendered first aid unsucess- 
fully because Komalavalli had already 
died. 


3. A-report was given at Karuna- 
gapally Police Station and a case of 
‘suspicious. death’? was_ registered 

and investigation wasd one by Shri 
T. P. Rajagopalan, Inspector of Police 
(respondent 2) who was examined as 
P. W. 16 in the sessions Trial against the 
accused. As the brother of deceased 
Komalavalli was not satisfied with the 
manner Of investigation of the local 
police he filed a petition before the 
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Inspector General, Southern 
range. Under orders of the Deputy 
Inspector General the investigation 
was entrusted to the Crime Detach- 
ment in which the appellant was ser- 
ving as a Deputy Supdt. of Police. The 
appellant took charge of the case and 
his investigation revealed that Komala- 
valli’s death was due to homicide and 
not suicide. The appellant was in charge 
of the investigation of the case only 
from 26-1-1980 to 5-1-1981 and there- 
after the further investigation was done 


Deputy 


by another police officer of the Crime 


Detachment who was examined as P. W. 
18 in the trial. The charge sheet was 
eventually filed by yet another off- 
cer viz., PW. 19 an Inspector of 


Police. 
4. The defence of the accused was 


that his wife Komalavalli had committed 
suicide and that he had not murdered 
her. In support of his defence the 
accused placed reliance upon the first 
investigating Officer, viz., P W. 16 carry- 
ing out a cellophone tape test on the 
palms of Komalavalli and sending the 
cellophone tapes to the Forensic Science 
Laboratory to find out whether any fibres 
of coir rope were found in the celloph- 
one tape and if so whether the fibres 
had come our of the coir rope used for 
hanging. The report of the Forensic 
Science Laboratory was that the cello- 
phone tape contained fibres of coir which 
were similar to the coir rope used for 
the handing. It was, therefore, con- 
tended that Komalavalli’s death was due 
to suicide as otherwise fibres from the 
coir rope used for hanging would not 
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have been found in the palms of 
hands. To prove the despatch of 
cellophone tapes of the Forensic Scie 
Laboratory and the receipt of the 
port from the said Laboratory and 
despatch to the Crime Detachme 
Head Constable of Karunagapally Po 
Station by name E. Koyakunju (resp 
dent 1) was examined as Defence 
ness No. 2. 7 
5 The Session Judge entertai 
serious doubts about P. W. 16 carry 
out the cellophone tape test to lift. 
fibres of coir sticking to the palms 
Komalavalli and sending the tapes to. 
Forensic Science Laboratory and 
bona fides of the exercise. We shall. 
out later the numerous suspicious fea 
res noticed by the Sessions Judge reg 
ding the conduct of P. W. 2 with refe 
nce to the carrying out of the cellophe 
tape test and the despatch of the tal 
to the Forensic Science Laboratory a 
the entrustment of the report tot 
Crime Detachment. For the _presé 
we will continue with the narrative 
as to make known the circumstant 
which have led to the filing of this 2 
peal. . 
6. After evaluating the prosec 
tion evidence the Session Judge 
that the prosecution had failed to pro 
the case against the accused beydl 
reasonable doubt and, thereon 
him the benefit of doubt and acquit 
him of the charge under S 302, p 
C. It is significant to note ‘that 1 
acquittal was not rendered in ac 
tance of the defence case that Koma 
valli had committed suicide but be¢ 
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Court felt that it would not be safe 
ict upon the evidence of P. W. 2, the 
and P. W. 3, the neighbour and 
vict the accused for the offence of 
rder. 


7. Inthe course of his judgement 
Sessions Judge made severe comme- 
against P. W. 16, the Inspector of 
ice, D. W. 2, Head Constable and 
ther Police P. C. 2599 and observed 
follows : 

“Therefore in my view this is a fit 
2 where appropriate action has to be 
en against P. W. 16, D. W. 2 and P.C. 
9 who wrote Ext. D14 for the rea- 
s stated earlier. Otherwise indisci- 
ve and the tendency to tamper with 
sial documents and create false docu- 
ts will set at naught the very pur- 
e of having a police establishment. 
en one wing of the police establish- 
t tries to investigate properly and 
book the culprit, P. W. 16, D.W. 2, 
P. C. 2599 were trying to neutralise 
he work that has been done by the 
me Detachment and to help the accu- 
to get an acquittal. This is a serious 
tion which the higher authorities in 
police department have to take seri- 
notice of and curb the tendency even 
he beginning.” 


8. Aggrieved by the _ strictures 
sed by the Session Judge, the Inspe- 
r (P. W. 16) and the Head Constable 
W. 2) filed criminal Misc Petitions 
re the High Court of Kerala for 
unging the adverse remarks made 
inst them. A learned single Judge of 
High Court, without making any 
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examination of the conduct of the peti- 
tioners before him and without consi- 
dering whether the featurer noticed by 
the Sessions Judge warranted the adve- 
rse remarks or not went at a tangent 
and the appellant in the dock for having 
failed to place before the Court the 
scientific materials which P. W. 16 had 
obtained in the course of investigation 
to find out whether Komalavalli’s death 
was due to suicide or homicide. The 
learned Judge had taken it for granted 
that P. W. 16 and D. W. 2 had acted in 
a blemishless manner and that the 
report of the Forensic Science Labora- 
tory had been obtained through bona 
fide investigative process and it was the 
appellant who had schemingly kept 
back the crucial records from the notice 
of the Court in order to secure a convic- 
tion unjustly against the accused and 
as such the appellant should be repri- 
manded in no uncertain terms. The rele- 
vant portions in the judgement where 
the appellant who was examined as P.W. 
17 in the Sessions Trial has been critised 
are as under :— 


“(para 6.) P. W. 17, Dy. S. P., who 
conducted the investigation kept the 
above facts concealed purposely. If the 
report sent by the Assistant Director of 
Forensic Science Laboratory was made 
available to the court it would have gone 
a long way to establish innocence of the 
accused. So to foist a false case of mur- 
der on the account he did not send the 
report of the Assistant Director of For- 
ensic Science Laboratory to the Court. 
He pleaded complete ignorance of the 


above examination when examined before 
court. 

The part played by P. W. 17 
is not beyond suspicion. He had 
purposely concealed materials which 
were favourable to the accused. It would 
appear that this officer was averse to 
scientific methods being made use of in 
investigation of crimes. His attempt 
was only to see that the accused is con- 
victed in this case. This should not 
have been the approach of a senior offi- 
cer like P. W. 17, who was investigating 
avery serious crime. The life and libe- 
rty of innocent persons should not be 
placed at the mercy of such unscrupulo- 
us Officers. It will be proper for the 
higher officers in the department to 
look into this matter and take proper 
corrective measures for future guida- 
nce.” 


9. Stung by the remarks made agai- 
nst him without even hearing, the appe- 
llant bas preferred this appeal to seek 
expunction of the remarks. 


10. Now let us have a look at the 
distressing and suspicious features noti- 
ced by the Sessions Judge in the con- 
duct of P.W. 16 and D. W. 2 in the ‘‘cel- 
lophone tape test” carried out by them 
and in obtaining the report of the Fore- 
nsic Science Laboratory and the despa- 
tch of the opinion to the Crime Deta- 
chment. The relevant portions extracted 
from the ju gement are as follows :— 


(i) The inquest report prepared 
by this witness (P. W. 16) does not show 
that he had seized any cellophone tape 
Or coiror that they were sent to the 
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Forensic Science Laboratory; 


(ii) “There are no documents to 
show that the tape and coir were taken 
into custody for the purpose of sending 
them to the Forensic Science pee 
in the case diary; 


(iii) ‘‘Normally any material to 0 be 
examined by the Forensic Science Labo- 
ratory will be sent only through the 
court. Admittedly the cellophone “7 
and the coir were not sent through court. 
On the other hand it is stated that theyy 


were sent to the laboratory througha 


constable. But the case diary does not 
show that any constable was sent to th 

Forensic Science Laboratory for handing 
over these articles; 4 


(iv) “<P. W. 16 did not prepare any- 
mahazar for seizure of any cellophone. 
tape and inquest report also does not 
state anything about any tape said to 
have been affixed by him on the palm of. 
the dead body and taken for the pur- 
pose of examination at the laboratory; | 


(v) “D. W. 1 Assistant Director of 
the Forensic Science Laboratory. Trivan-_ 
drum examined by the defence to prove” 
his report Exhibit D. 10 regarding the’ 
presence of small bits of coconut fibres’ 
bearing similarity to the coir rope that was 
also sent, had stated in cross examina! 
tion “‘that even if the tape was affixed to. 
the coir (instead of the palms) and then | 
sent, it will contain the fibres similar t 
the one found on the coir; 


(vi) “The investigation was take®” 
over by the Crime Detachment on 26 
11-1980. The cellophone tapes and the 
coir pieces are said to have been sent | 


Eg MS ahs : 
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W. 16 tothe laboratory or. 1-12-80 
he had ceased to be the Investiga- 
fticer;”” : i 
li) “Even if he had taken any 
hone tape and coir pieces at the 
f inquest or thereafter and wanted 
o be examined by the laboratory 
roper course for him would have 
to send them to the Dy. S.P. 
as investigating the case on |-12- 
iii) D.W. 2, Head. Constable, 
oned and examined by the defence 
ve the sending of the cellophone 
and coir to the laboratory and the 

received from the laboratory 
ated ‘“‘that there is no document 
e Police Station to prove that 
hone tape or coir piece were sent 


Karunagapally Police Station to 
orensic Science Laboratory, 
adrum.”’ 

x) ‘tHe further stated that the 


f received from the laboratory 
ant to the Crime Detachment on 
81 but claimed that there is noth- 
» show that it was received by any 
-of the Crime Detachment Office. 
despatch register Ext. D13° only 
; that a cover was handed over to 
stable for delivery to the Crime 
hment Office. But there is no 
ywledgment to show that the cons- 
had actually handed over the same 
office of the Crime Detachment at 
n.” 

x) “D.W.2 produced a notebook 
D. 14 said to have been maintained 
le constable to whom this cover 
handed over for delivery at the 


Q 
nis 
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office of the Crime Detachment. In this 
the curious aspect is that the entry re- 
garding this handing over is written 
ina sheet of paper which is affixed in 
the note book as an extra sheet............ 

This entry Ext. D. 14 has been pur- 
posely manufactured for the purpose of 
this case and 1 bave no doubt that it 
has been done atthe instance of D.W. 
2 the Head Constable and P.C. 2599 
who wrote Ext. D. !4. Therefore the 
constable who wrote Ext. D. 14 and 
DW 2 are equally responsible for this 
fraud’’. 

(xi) The extent to which DW 2 
would go to help the accused is evident 
from the fact that he voluntarily produ- 
COd-EXT. De | 

(<i).  Bxt.O” Misa letter seme 
from the Forensic Science Laboratory 
to the S. I. on 15-11-1980.” 

This letter states that the sealed 
packet said to contain the M. Os. invol- 
ved in Crime 220 of 1980 of Karunaga- 
pally Police Station were being returned 
unopened for want of forwarding note 
and certificate and hence the sealed 
packet may be resubmitted with proper 
forwarding note and certificate. At tae 
bottom of this letter in vernacular it is 
written ‘‘cellophone tape’. Except this 
vernacular writting there is nothing to 
show that the MOs referred to in Ext. 
D. 17 were cellophone tape and coir 
biece......... As the packet sent from tie 
Karunagapally Police Station was not 
opened, by the Forensic Science Labo- 
ratory, the writing in vernacular at the 
bottom of Ext. D. 17 could not have 
been written by anybody from the labo- 


7 
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ratory. It isa subsequent interpolation 
probably at the instance of D. W. 2. 
This was also interfering with official do- 
cuments and tampering with it by D.W. 
2or somebody from the Police Station 
at Karunagapally. 


11. It was with reference to all these 
features the Sessions judge made his 
abverse remarks against P. W. 16, D.W. 
2 and P.C. 2599 and observed that the 
conduct of the concerned official was 
highly open to suspicion, that as 


such a full-fledged enquiry should be | 


held against them and that ‘otherwise 
indiscipline and the tendency to tamper 
with official documents and create false 
documents will set at naught the very 
purpose of having a police establish- 
ment.” 


12, Coming now tothe merits of 
this appeal when P. W. 16 and D.W. 
2 moved the High Court for expung- 
ing the adverse remarks against them the 
scope of the enquiry was confined to 
the bona fides their action in the inves- 
tigation proceeding and whether the 
Sessions Judge was justified in drawing 
adverse inferences against them on the 
basis of suspicious features catalogued 
by him. The High Court was not dea- 
ling with an appeal against the acquit- 
tal of the accused and there was no need 
or occasion for the High Court to go 
into the conduct of the appellant. The 
enquiry in the criminal misc petitions 
was only touching upon the conduct 
of P.W. 16 and P.W. 2 and not the 
conduct of the appellant. Further more 
One material fact which the High Court 
had completely overlooked is that 
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‘ 


the appellant ceased to be in char, 
ofthe case on 5-1-1981. Thereafte 
the investigation of the case was tak 
charge of by P.W. 18 and still lat 
by P.W. 19. Even according to D.Y 
2 the report from the Forensic scien 
Laboratory was sent to the Crime Dat 


chment only on 7-1-1981 where- 
appellant ceased to be in charge : 
the case on 5-1-1981 itself. It, ther 


fore, passes, one’s comprehension 
to how the appellant can be accus 
of having wilfully | suppress 
material documents from tl 
notice of the court in order to secu: 
a conviction unjustly against the ace 
sed in a murder case. The Hi 
Court, it is surprising to find has n 
applied its mind to the series of sus 
cious features noticed by the sessic 
Judge to draw an adverse inference 4 
ainst P.W. 16and D.W. 2 in cond 
cting the so-called cellophone taj 
test and sending the tape to the Fore 
sic Science Laboratory for its repot 
The learned judge has taken it for grat 
ted that P.W. 16 had actually carrie 
out a cellophone tape test, that in cart 
ing out such a test he was wedded t 
scientific methods of investigation am 
that he and DW 2 had acted fairly an 
squarely —in trying to fi 
out the real cause of death of KomalawWl 
liand that it was the appellant who ha 
an aversion to the use of scientifi 
methods in investigation of crimes. al 
that the appellant had purposely conceé 
led meterials which were favourable? 
the accused in order to secure a 
viction at any cost. The learned jug 
failed to see thata matter _ of ‘fa 
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accused was not kept in’ dark. re- 
jing the cellophone tape test: that 
deemed to have been done but -on 
other hand he had full informa- 
of the test and its result; and 
as on account of that he was able 
ummon police officials to., figure 
defence witnesses. and police reco- 
as defence exhibits. We are, there- 
, clearly, of opinion that the High 
rt had completely misdirected it- 
in its consideration of the petitions 
by respondents 2 and 3 to seek 
unction of the adverse remarks made 
inst them by the Sessions Judge. 


13. We have also to point out 
rievous procedural error committ- 
by the High Court. Even assum- 
+ for argument’s sake that for expu- 
ing the remarks against responde- 
-2 and 3 the conduct of appeilant 
juired scrutiny and merited adverse 
mment, the principles of natural 
tice required the High Court to have 
ued notice to the appellant and heard 
n before passing adverse remarks 
ianst him if it was considered nece- 
ry. By its failure the High Court 
s failed to render elementary justice 
the appellant. 


14. Yet another serious infirmity 
ntained in the impugned order is 
it the High Court has failed to bear 
mind the well-settled principles of 
y laid down by this Court in more 
un one case that should govern the 
yurts before disparaging remarks are 
ide against persons or authorities 
ose comes conduct into consideration 
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before. Courts of Law in cases arising 
before them’ for decision. In State of 
U.P. v. Mohd. Naim (1964) 2 SCR 363, 
374, equalto AIR 1964 SC 703, 707 it 
was held as follows: 


“If there is one principle of cardinal 
importance in the administration of 
Justice, it is this the proper freedom 
and independence of Judges and Magi- 
strates must be maintained and they 
must be allowed to perform their func- 
tions freely and fearlessly and without 
undue interference by anybody, even 
by this Court. At the same time it is 
equally necessary that in expressing 
their opinions Judges and Magistrates 
must be guided by considerations of 
justice, fair play and restraint. It is not 
infrequent that sweeping generalisations 
defeat the very purpose for which they 
are made. It has been judicially recogni- 
sed that in the matter of disparaging 
making remarks against persons or aut- 
horities whose conduct comes into con- 
sideration before courts of law in cases 
to be decided by them, it is relevant to 
consider (a) whether the party whose 
conduct is in question is before the 
court or has an opportunity of explain- 
ing or defending himself; (b) whether 
there is evidence on record being on 
that conduct justifying the remarks; 
and (c) whether it is necessary for the 
decision of the case, as an integral part 
thereof, to animadvert on that conduct. 
It has also been recognised that judicial 
pronuoncements must be judicial in 
nature, and should not normally depart 
from sobriety, moderation and reserve.” 
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This ratio has been followed in (1976) 
1 SCR, 204 R. K. Lakshmanon v. 
A. K. Srinivasan and (1986) 2 SCC 
569, Niranjan Patnaik v. Sashibhushan 
Kar (to which one of us was a party). 
Judged in the light of the above tests, 
it may be seen that none of the tests 
is satisfied in this case. It is indeed 
regrettable that the High Court should 
have lightly passed adverse remarks of a 
very serious nature affecting the chara- 
cterand professional competence and 
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integrity of the appellant in purporte 
desire to render justice to responden 
2 and 3 in the petition filed by them fi 
expunction of adverse remarks mad 
against them. 

_15. The appeal is, therefore, all 
wed and the adverse remarks again 
the appellant in the order of the Hig 
Court which have been extracted abov 
will stand expunged from the orde 
under appeal. 
eh Appeal allowed 


Se ee ee hn ~ 
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OBSERVATION 


election of-candidates for service Viva voce Omission of Iluterview Board 
ub-divide total marks into sub-heads —Held, was not obligatory in instant 
as there were no specific instructions to sab-divide total marks —Consti- 


n of India, Art. 315. 
OBSERVED BY 


Mr. O. Chinnappa Reddy and Mr. E.S. Venkataramiah 
Hon’ble Judges, Supreme Court of India. 


IN 


rit Petn. (Civil) No. 15767 of 1984 decided on 24-1-1986 in the case of Dr. Keshav 
Pal, Petitioner v. U.P. Higher Education Services Commission, Allahabad and 


rs, Respondents : 


~ Wd EXE 


Chinnappa Reddy, J: - Dr. Keshav 
a Pal, a Ph. D anda D. Litt. in Sans- 
who has b2en teaching degree and 
-graduate classes for the last 26 years, 
»has worked as Reader and Head of 
Department of Sanskit from August 
| onwards and who has further acted 
rincipal of the Lajpat Rai Post-Gra- 
te College, Sahibabad for two years in 
2-73 and again from July 3, 1984, ap- 
d to the U.P. Higher Education Ser- 
s Commission for the post of Princi- 
in response to an advertisement invi- 
applications for eight such posts. He 
one of the 60 candidates, who were 
rviewed by the Commission but he 
not selected. He has filed the prese- 
application under Art. 32 of the 
istitution for the issue of a writ que- 
ming the selection made by the Com- 


mission on two grounds. The first grou- 
nd was that the Commission was biased 
as he belonged to an inferior caste name- 
ly, the Gadariya (Shepherd) caste where- 
as the gentlemen, who constituted the in- 
terviewing Board, belonged to the higter 
castes of Hindu Society. He wanted us 
to draw the inference of bias from the 
circumstances, which he alleged in the 
petition that when he appeared before 
the Board and when in answer to a 
query, he told the Board that he ode 
longed to the Gadariya caste, tae 
Board appeared to lose all interest in 
him, though, in the beginning, they 
appeared to be quite impressed with 
him. According to the petitioners, 
thereafter the interview was a mere 
make-believe. It was later that he came 
to know that the gentlemen, who con- 
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stituted the Board, belonged to the 
higher castes and that all the eight 
persons selected by them also belonged 
to the higher castes. We are afraid 
we are unable to draw the inference 
which the petitioner wants usto draw 
from the circumstances. There were six 
members of the interviewing Board and 
it is too much to think that the Board 
collectively decided not to select the 
petitioner for the sole reason that he 
belonged to an inferior caste and they 
belonged to higher castes. There is 


nothing whetever to justify the allega- — 


tion. The Chairman of the Commis: 
sion has filed an affidavit and he has 
denied that any enquiry was made of 
the petitioner regarding his surname 
or caste. 

2. The second ground on which 
the petitioner challenged the selection 
was that it was arbitrary. According to 
him, he possessed the highest academic 
qualifications and the longest experie- 
nce and, therefore, he should have been 
preferred to all the others who were 
selected. He contended that though 
each of the members of the enter- 
viewing. Board was allocated 50 
marks, there was no allocation of 
the marks for the various heads 
under which the merit of the candi- 
dates was judged. The argument was 
that although the basis of selection 
was said to be the candidates acade- 
mic attainments, teaching experience, 
administrative experience and suitabi- 
lity for the post of Principal,’ marks 
were not separately allocated under 
reach of these heads. This procedure. 
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according to the petitioner, was ar 
trary and resulted in arbitrary sel 
tion. The learned counsel for the pe 
tioner primaily relied on the followi 
observations of Bhagwati, J. in Aj 
Hasia v. Khalid Mujib: AIR 1981 S 
487: 

eon Hagit.. The oral interview test 
undoubtedly not a very satisfactory t 
for assessing and evaluating the ca 
city and calibre of candidates, but 
the absence of any better test for me 
suring personal characteristics and trai 
the oral interview test must, at the pr 
sent stage, be regarded as not irrati 
nal or irrelevant though it is subjecti 
and based on first impression its res 
is influenced by many uncertain facto: 
and itis capable of abuse. We wouk 
however, like to point out that in th 
matter of admission of colleges or eve 
in the matter of public employmen 
the oral interview test as presently hel 
should not be relied upon as an excl 
sive test, but it may be resorted to onl 
as an additional or supplementary te 
and, moreever, great care must be take 
to see that persons who are appointed 
conduct the oral interview test are me 
of high integrity calibre and qualific 
tion”’ 

The Observation in Ajay Hasia 
case (supra) have been explained i 
Lila Dhar v. State of Rajasthan, (198! 
4 SCC 159: AIR 1981 SC 1777 an 
what has been said in Lila Dhar’s cas 
(supra) has been approved by a Com 
titution Bench of this Court, speakit 
through Bhagwati, J.in Ashok Kumé 
Yadav v. State of Haryana, (19893 
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C417. In Lila Dhar’s case (supra) 
s pointed out by this Court : 


‘The object of any process of selec- 
for entry into a public service is to 
e the best and the most suitable per- 
or the job, avoiding patronage and 
iritism. Selection based on merit, tes- 
npartially and objectively, is the essen- 
oundation of any useful and efficient 
ic service. So, open competitive 
ination has come to be accepted 
st universally as the gateway to pub- 
rvices.”’ 

ee... “How should the compe- 
- examination be devised ?............ 


be 


seer erre 


“It is now well recognised that while 
itten examination assesses a candi- 
s knowledge and intellectual ability, 
terview test is valuable to assess a 
idate’s Overall intellectual and per- 
qualities. While a written exami- 
n has certain distinct advantages 
the interview test there are yet no 
n tests which can evaluate a can- 
e’s initiative, alertness, resourceful- 
dependableness, co-operativeness, 
ity for clear and logical presenta- 
effectiveness in discussion, effec- 
ess in meeting and dealing with 
s, a daptability, judgement, ability 
ke decision, ability to lead, intellec- 
nd moral integrity. Some of these 
ies may be evaluate, perhaps with 
degree of error, by an interview- 
much depending on the con- 
ion of the Interview Board...... 


99 


us, the written examination asse- 
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sses the man’s intellect and the inter- 
view-test the man himself and “the twain 
Shall meet” for proper selection. If both 
written examination and interview test 
are to be essential features of proper 
selection, the question may arise as to 
the weight to be attached respectively to 
them. In the case of admission to a col- 
lege, for instance, where the candidate’s 
personality is yet to develop and it is too 
early to identify the personal qualities for 
which greater importance may have to be 
attached -in later life greater weight has 
perforce to be given to performance in 
the written examination. The impor- 
tance to be attached to the interview-test 
must be minimal. That was what was de- 
cided by this Court in Periakaruppan v. 
State of Tamil Nadu Ajay Hasia v. Kha- 
lid Mujib Sehravardi, and other cases. 
On the other hand, in the case of Services 
to which recruitment has necessarily to 
be made from persons of nature persona- 
lity. interview test may be the only wey, 
subject to basic and essential academic 
and professional requirements being 
satisfied. To subject such persons to a 
written examination may yield unfruitiul 
and negative results, apart from its beiog 
an act of cruelty to those persons. There 
are of course, many services to which 
recruitment is made from younger can- 
didates whose personalities are on tie 
thereshold of development and who show 
signs of great promise, and the discero- 
ing may in an interview test, catch a 
glimpse of the future personality. In the 
case of such services, where sound selec- 
tion must combine academic ability with 
personality promise, some weight has to 


ey 


me Y 
ov J ke 
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be given, though not much too great a 
weight, to the interview-test. There can- 
not be any rule of thumb regarding the 
precise weight to be given. It must vary 
from service according to the require- 
ments of the service, the minimum quali- 
fications prescribed, the age group from 
which the selection, is to be made, the 
body to whichthe task of holding the 
interview-test is proposed to be entrusted 
and a host of other factors. It is a mat- 
ter for determination by experts. It isa 
matter for research. It is not for Courts 


to pronounce ,upon it unless exaggerated 


weight has been given with proven or 
obvious oblique motives............ 

These observations in Lila Dhar’s 
case were quoted verbatim in Ashok 
Kumar Yadav’s case (supra) and appro- 
ved. In Lila Dhar’s case, the Court also 
said : 

“It is true that in Periakaruppan 
case (AIR 1971 SC 2303) the Court held 
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that the non-allocation of marks un 
various heads in the interview-test \ 
illegal but that was because instr 
tions to the Selection Committee p 
vided that marks were to be awarded 
the interview on the basis of five ¢ 
tinct tests. It was thought that the f 
ure tofallocate marks under each head 
distinct test was an illegality. But inj 
case before us, the rule merely and ge: 
rally indicates the criteria to be consi 
red in the interview-test within out di 
ding the interview-test into distin 
if we may so call them sub-tests... 

3. Wedo not think that the Int 
viewing Board, in the present case, ¥ 
under any obligation to sub-divide t 
marks under various sub-heads. 1 
writ petition is, therefore, dismiss 
but in the circumstances, withe 
costs. 


Petition dismiss 
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i) Constitution of Tadia, Ari. 311 (2), Second Proviso, Cl. (b) —Dismissal 
service without inquiry - Cyclostyl:d orders passed against several per- 
—That coes not as a universai rule indicate non-application of mind. 

B) Constitution of India, Art. 311 (2), Second Proviso, Cl. (b)—Bombay 
e Act (22 of 1951), S. 25 (1) Disspensation of inquiry—Recording of reas- 
Police constable dismissed from service without inquiry —Reasons for 
nding inquiry served separately after order of dismissal, appearing to be 
ded later—Order of dismissal itself however, coptaining reasons for 

ensation Dispensation of inquiry was proper. 

C) Constitution of India Art. 311 (2), Second Proviso, Cl. (b)—Bombay — 
e Act (22 of 1951), ». 25 (2) -Dispensation of enquiry—Head Constable in 

ed batch—Dismissal from service after dispensing with inquiry - 
riety. 

D) Constitution of India Art. 311 (2), Second Proviso Cl, (b)—Bombay 
e Act (22 of 1951), 8. 25 (1) Disciplinary inquiry—Dispensation of —Mutiny 

olice force —Police Constable who was one of the active instigators dismi- 
from service without inquiry —Fact that he was arrested before violence 

ce out is irrelevant —Enquiry rightly dispensed with. 
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Mr. A. P. Sen and Mr. D. P. Madon, 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeals Nos. 4041 of 1982 and 4363 of 1985 decided on 14-2-1986, in the case 

livaji Atmaji Sawant, Appellant v. State of Maharashtra and others, Respondents. 
And 

Namdeo Jairam Velankar, Appellant v. State of Maharashtra and another, Respon- 

S. 


TEX] 


Madon, J. :—The Appellant in Bombay. He was governed by the 
Appeal No. 4041 of 1982, Shivaji Bombay Police Act, 1951 (Bombay Act 
aji Sawant, was a Police Constable No. XXII of 1951). By an order dated 
i Bombay City Police Force attac- August 22, 1982, passed by the Comis- 
to the Bandra Police Station in sioner of Police, Greater Bombay, he 


“y 
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was dismissed from service, without a 
charge sheet having been issued to him 
and without any inquiry being held 
with respect to the misconduct alleged 
against him. The said order of dismis- 
sal was passed under Section 25 (1) of 
Bombay Police Act read with Clause 
(b) of the second proviso to Article 
311 (2) the the Constitution of India. 
The writ petition filed by sawant chall- 
enging the said order of dismissal was 
dismissed by the Bombay High Court. 
He has thereupon approached this Court 


in appeal by way of Special Leave gran- © 


ted by this Court. 

2. The Appellant in Civil Appeal 
No. 4363 of 1985, Namdeo Jairam 
Velanker, was a Head Constable in 
Armed Batch No. 645 and was posted 
at Aurangabad. He too was governed 
by the Bombay Police Act. He was 
also dismissed in the same way as 
Sawant by an order dated August, 22 
1982, passed by the Superintendent of 
Police, Aurangabad, under Section 25 
(2) of the Bombay Police Act read with 
Clause (b) of the second proviso to Arti- 
cle 311 (2) of the Constitution. He had 
also filed a writ petition before the Au- 
rangabad Bench of the Bombay High 
Court which was dismissed and he too 
has approached this Court in appeal by 
way of special Leave granted by this 
Court. 

Sp pection 25 of the Bombay 
Police Act specifies the officers who are 
entitled to punish the members of the 
Bombay Police Force. Under Clause (b) 
of the second proviso to Article 311 (2) 
of the Constitution, an authority empo- 
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wered to dismiss or remove a civil s 
vant or reduce him in rank is authori 
to dispense with the inquiry provided 
Clause (2) of Article 311, if it is sat 
fied that for some reason to be recor 
by it is not reasonably practicable 
hold such inquiry. In the case of Uni 
of India v. Tulsiram Patel and otk 
connected matters, (1985) 3 SCC 39} 
Constitution Bench of this | Court 
considered in great detail the scope a 
effect of Articles 309, 310 and 311 of t 
Constitution and particularly of 
second proviso to Article 311 (2). 
conclusions reached by this Court — 
Tulsiram Patel’s case have been sumi 
arized in Satyavir Singh v. Union © 
India, (1985) 4SCC 252: AIR 1986 . 
555). In view of this decision the on 
contention raised before us at the he 
ring of these Appeals was that the impu 
ned orders of dismissal suffered fro 
a total non-application of mind. TI 
facts on the record, however, complet 
belic this contention and we will ne 


proceed to narrate them. 7 
4. Article 33 of the Constitutit 


empowers Parliament by law to date 
mine to what extent any of the righ 
conferred by Part IU of the Consti 
tion (that is, the Fundamental Right 
shall in their application inter alia — 
the Forces charges with the nail 
nce of public order be restricted or ab 
ogated so as to ensure the proper di 
charge of their duties and the maint 
nance of discipline among them. In pu 
suance of this power Parliament ht 
enacted the Police Forces (Restriction | 
Rights) Act, 1966 (Act No. 33 of 1966 


iy 
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hown by the Statement of Objects 
Reasons and the long title of the 
the object of the Act is to provide 
e restriction of certain Fundamen- 
ights in their application to the 
bers of the Forces charged with the 
tenanance of public order so as to 
e the proper discharge of their 
s and the maintenance of disci- 
among them. Under Section 

the said Act is to come into 
on such date as may_ be appointed 
is behalf by notification in the Offi- 
Gazette in a Union Territory by 
fentral Government and in a State, 
ie Government of that State. It was 
ght into force in the State of Maha- 
ra with effect from July 15, 1979, by 
fication No. PPF 0229-PLO-IIIJ 
i July 10, 1979, published in the 
arashtra Government Gazette dated 
26, 1979, Part IVA at page 502. 
e (a) of Section 2 of the said Act 
es the expression ‘‘member of a 
e-force’’ as meaning”’ any person 
inted or enrolled under any enact- 
specified in the Schedule”. Among 
enactments so specified is the Bom- 
Police Act, 1951. | Under Section 3 
e said Act of 1966, no member of a 
e Force is, without the express sanc- 

of the Central Government or of 
yrescribed authority, to be a member 
or be associated ip any way with, 
trade union, labour union, political 
siation, or with any class of trade 
ns, labour unions or political asso- 
ons, or be a member of, or 

associated in any way with any 
r society, institution, associ- 
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ation or organization that is not recogni- 
zed as part of the Force of which he is 
amember or is not ofa purely social, 
recreational or religious nature. Further, 
a member of a Police Force is prohibited 
from participating in or addressing any 
meeting or taking part in any demonstra- 
tion organized by any body of persos for 
any political purposes or for such other 
purposes as may be prescribed by rules 
made under the said Act. Rule 3 of the 
Police Forces (Restriction of Rights) 
Rules, 1966, provides as follows : 


3. Additional purposes for which a 
member of a police-force not to partici- 
pate in, or address any meeting, etc. 


No member of a police-force shall 
participate in or address any meeting 
Or take part in any demonstration orga- 
nised by any body of persons — 


(a) for the purpose of protesting 
against any of the provisions of the Act 
or these rules or any other rules mede 
under the Act; or 


(b) for the purpose of protesting 
against any disciplinary action taken or 
proposed to be taken against him or 
against any other member or members of 
a police-force; or 


(c) for any purpose connected with 
any matter pertaining to his remunera- 
tion or other conditions of service or his 
conditions of work or his living condi- 
tions or the remuneration, other condi- 
tions of service, conditions of work or 
living conditions, of any other member 
of a police-force; 
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Provided that nothing contained in 
Clause (b) shall preclude a member of 
a police force from participating in a 
meeting convened by an association of 
which he is a member and which has 
been accorded sanction under sub-sec- 
tion (1) of Section 3 of the Act, where 
such meeting is in pursuance of or for 
the furtherance of the object of such 
association.” 


Under Section 4, any person who 
contravenes the provisions of Section 


3 commits an offence and is liable, witb- — 


out prejudice to any other action that 
may be taken against him, to be puni- 
shed with imprisonment for a_ term 
which may extend to two years or with 
fine which may extend to Rs. 2000 or 
with both. 


5. With a view to give members 
of the Bombay Police Force an opppor- 
tunity to ventilate their grievances with 
respect to service conditions and allied 
matters the Government of Maharashtra 
announced that it would permit the 


members of the Force to from associa- 


tions at the State level as well as Unit 
level. The authority to grant recogni- 
tion to such associations was Inspector 
General of Police, Maharashtra State. 
Before any recognition was given, asso- 
ciations were formed and office-bearers 
elected. The association at the State 
level was the Maharashtra Police Karam- 
Chari Sanghtana and at the Greater 
Bombay level was the Maharashtra 
Police Karamchari Sanghtana, Greater 
Bombay. The Inspector-General of 
Police granted recognition to these 
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association by his order dated Ma 
20, 1982, on conditions (1) that 
members should not resort to strike 
withhold their services or otherwise de 
the performance of their duties ina 
manner, (2) that the Association shoj 
not resort to any coercive method 
agitation for obtaining redressal | 
grievances, and (3) that the Associatj 
should not do anyting which may aff 
the efficiency of the Force or undermi 
its discipline. 

6. Sawant is alleged to have tak 
the lead along with one S. D. Mohite 
forming the Greater Bombay Associati 
and starting its activites. It is furth 
alleged that from the inception oft 
activities of this Association, the prin 
pal office-bearers and _ leaders start 
spreading an atmosphere of indiscipli 
culminating in the members of the Poli 
Force, including Sawant, wearing bla 
bands and badges on the Independen 
Day of 1982, namely, August 15, 198 
Consequently, the State Governme 
suspended the recognition of the sa 
Association for a period of _ thr 
months. This resulted in Bombay | 
a strike of the police constabulary af 
widespread rioting, arson, looting < 
other acts amounting to mutiny fre 
August 18, 1982. The situation becat 
sO serious that on the very day 
the outbreak of those incidents, namé 
August 19, 1982, military and pa 
military forces had to be summom 
to deal with the members of the Pol 
Force who had  rioted and mutinil 
and even then it took some days for n¢ 
malcy to be restored. The events whill 
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place on and from August 18, 1982, 
t disputed. In fact, in his Petition 
ecial Leave to Appeal Sawant has 
lf described them as ‘‘deplorable 


99 


nts’. 

Three contentions were urged 
half of Sawant in order to substan- 
the contentions that the i> pugned 
of dismissal passed against him 
without any application of mind. 
first contention was that Sawant 
arrested in the early hours of 
st 18, 1982, and, therefore, did 
and could not have taken part in 
ncidents of violence, arson, looting 
Mutiny which took place on and 
that date. Assuming it is so, 
nt is alleged to have been one of 
active instigators and leaders who 
responsible for the creation of such 
rious situation which rendered all 
1al functioning of the Police Force 
normal life in the city of Bombay 
yssible. As pointed out by this 
rt in Satyavir Singh v. Union 
ndia (1985 (4) SCC 252) it is not 
ssary that the disciplinary autho- 
should wait until incidents take 
> in which physical injury is caused 
thers before taking action under 
3¢ (b) of the second proviso to 
cle 311 (2). A person who _ inci- 
thers to commit violence is as gui- 
if not more so, than the one who 
Iges in violence, for the one who 
Iges in violence may not have done 
ithout the instigation of the other. 
second contention was that identical 
rs were passed against forty-three 
‘x members of the constabulary and 
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that all these orders, including the one 
served upon Sawant, were cyclostyled. 
Where several cyclostyled orders are 
passed, it would prima facie show non- 
application of mind but this is not a uni- 
versal rule and would depend upon the 
facts and circumstances of each case. In 
Tulsiram Patel’s case, (1985) (3) SCC 398 
cyclostyled orders were served upon 
several members of the Unit of the Cen- 
tral Industrial Security Force posted at 
Bakaro with the names of the individual 
members filled in Rejecting a_ similar 
contention raised in that case, this Court 
observed. 


“It was said that the impugned 
orders did not set out the particular 
acts done by each of the members of 
the CIS Force in respect of whom dis- 
missal order was made, and these were 
merely cyclostyled order with the names 
of individual members of the CIS Force 
filled in Here was a case very much 
like a case under Section 149 of the 
Indian Penal Code. The acts alleged 
were not of any particular acting by 
himself. These were acts of a_ large 
group acting collectively with the com- 
man object of coercing those in charge 
of the administration of the CIS Force 
and the Government in order to obtain 
recognition for their association and to 
concede their demands. It is not possi- 
ble in a situation such as _ this to particu- 
larize the acts of each individual member 
who participated in the commission of 
these acts. The participation of each in- 
dividual may be of greater or lesser deg- 
ree but the acts of each individual con- 


~J 


Jud 
Report No. 45, p. 06 


tributed to the creation of a situation in 
which a security force itself become a 
security risk.” 


The third contention was that the 
reasons for dispensing with the inquiry 
did not accompany the order. In Tulsi- 
ram patel’s case this Court held that the 
recording of the reason for dispensing 
with the inquiry is a condition prece- 
dent to the application of Clause (b) of 
the second proviso and if such reasons 
are not recorded in writing, the order 
dispensing with the 
order of penalty following thereupon 
would both be void and unconstitutio- 
nal. The Court also held that though it 
was not necessary that the reasons sho- 
uld find a place in the final order impo- 
sing penalty, it would be advisable to 
record them in the final order soas to 
avoid an allegation that the reasons 
were not recorded in writing before 
passing the final order but were subse- 
quently fabricated. What had happened 
in Sawant’s case was that either along 
with the order or soon thereafter, rea- 
sons in writing for dispensing with the 
inquiry were served upon Sawant. A 
perusal of the reasons shows that they 
were recorded later. Were the impugned 
order of dismissal one which merely 
imposed a penalty, it would have been 
bad and would require to be struck 
down in view of the decisions in Tulsi- 
ram Patel’s case. The position is, how- 
ever, different. The impugned order of 
dismissal itself sets out the reasons why 
it was not reasonably practicable to hold 
the inquiry. It is stated in the said 


inquiry and the - 
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order that some members of the B 
bay City Police Force, including Saw 
had been instigcting others to ind 
in acts of insubordination and indi 
pline and were instigating them to w 
draw from their lawful duties, incit 
them to violence and mutiny, join 
rioting mobs and participating in ars 
looting and other criminal acts and we 
wilfully disobeying orders of their su 
rior officers and that these acts had ¢ 
ated a situation whereby the normal fur 
tioning of the Force in Bombay had be 
rendered difficult and impossible, a 
that in view of these facts and circun 
tances, any attempt to hold a depa 
mental inquiry by serving a “ 
charge-sheet and following the proc 
dure laid down in the Bombay Poli 
(Punishments and Appeals) Rules, 19% 
would be frustrated by the collecti 
action of those persons and it was; thet 
fore, not practicable to hold such ani 
quiry. The “reasons” served separate 
merely amplified and elaborated wh 
had been stated in the impugned ord 
There is thus no substance in any of t 
contentions advanced in the case of § 
want and it. must be held that Clau 
(b) of the second proviso to Article 3 
(2) was rightly applied in his case. 
8. We now turn to the case 
Velankar. He was the President of # 
Aurangabad Brach of the said Asso¢l 
tion. H- was dismissed along with fo 
other members of the Force posted 
Aurangabad. The order of dismissal 
his case sets out in detail the acts” 
misconduct alleged against him, t 
situation which was prevailing in Auta 


t No. 45, p. 07 


and the reasons why it was not 
nably practicable to hold a discipli- 
inquiry against him. Brieffy summa- 
when the violence broke out in 
ay on August 18, 1982, a similar 
ion was attempted to brought 
in Aurangabad by Velankar and 
four others who were dismissed 
with him Velankar is said to have 
procession on August 21, 1982, 
1 procession shouted provocative 
ns, demanding the release of those 
=men in Bombay who had been 
ed and demanding their reinstate- 
and revocation of orders of sus- 
on passed against others in Bombay. 
t from these acts being in con- 
ntion of Clause (b) of Rule 3 
e Police Forces (Restriction of 
s) Rules. 1906, swift action was 
sary were the history of Bombay 
> be repeated in Aurangabad. The 
rities could not be expected to 
until houses and shops in Auranga- 
were looted and set on fire be- 
taking steps to qut down the 
tened insurrection In these circu- 
aces, it cannot be said that in 
vase of Velankar, Clause (b) of 
second proviso to Article 311 (2) 
vrongly applied. 

J, It is contended that both these 
‘lants are innocent of the miscon- 
charged against them. If so they 
10t without any remedy. Under 
9n 27 of the Bombay Police Act, 
, an appeal lies against an order 
yenalty imposed upon a member 
e Police Force to such officer as 
State Government may specify by 
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general or special order. The appellate 
authorities have been specified in Sche- 
dule II to the Bombay Police (Punish- 
ments and Appeals) Rules, 1956. Under 
Rule 11, an appeal is to be filed with- 
in two months of the date on which the 
Appellant was informed of the order, 
appeals against. The said Rule 11 con- 
fers upon the appellate authority, for 
good reasons shown, to extend the term 
for filing the appeal by six months. Rule 
17 confers revisional jurisdiction upon 


the Inspector: General of Police. Under 
sub-rule (1) of Rule 17, the Inspector- 


General of Police may, of has own mo- 
tion or otherwise, call for an examine 


the record of any case in which an order, 
whether an original order or an order 


in appeal, inflicting any punishment has 
been made by any authority suborci- 
nate to him in the exercise of any power 
conferred on such authority by said 
Rules and in which an appeal lies to him 
or an authority subordinate to him but 
such appeal has rot been made inac- 
cordance with provisions of the said 
Rules or if such appeal has been mace, 


after the appeal is decided by the ap- 
pellate authority. Under sub-rule (2) of 


Rule 17, an application for revision is 
to be made within two months of the 


date on which the applicant was infor- 


med of the order complained. The Ins- 
pector-General is, however, given the 
power, for good cause shown to relax 
that period. 

10. Assuming for the sake of argu- 
ment that Sawant and Velankar were 
not guily of the charges levelled against 
them, they have a departmental remedy 
provided by the said Rules. The period 
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for filing an appeal has, however, expi- 
red and even the time for extending that 
period has also expired. The Appellants 
can, however, approach the Inspector 
General of Police in revision and the 
ends of justice would be met if we direct 
the Inspector-General of Police to enter- 
tain such applications for revision by 
relaxing the period of limitation and 
hearing such applications on the merits. 
11. We may also mention that by 
a Circular No. PSA 0283/POL-5A dates 
July 5, 1984, the Government of Maha- 


rashtra, on humanitarian grounds asa_ 


Part of the rehabilitation programme of 
police personnel dismissed from service 
or whose services were terminated in 
the wake of the police agitation which 
took place in August 1982, has decided 
that they would bejconsidered for absorp- 
tion in security jobs such as watch- 
men etc. under the Maharashtra State 
Electricity Board, Maharashtra State 
Road Transport Corporation, Mahara- 
shtra Agro-Industries Development 
Corporation, Agricultural Universities, 
Research Stations, State warehousing 


—_———————. 


D. P. Madon 
Judge 
Supreme Court of In 


Corporation, etc., and that wheree 
the age limits would be relaxed in resp 
of these ex-policemen for making t 
appointments which would be trea 
as fresh appointments. 


12. In the result, we dismiss bc 
these Appeal, but direct that in c¢ 
either of these two Appellants file | 
application for revision to the Inspect 
General of police, Maharashtra Sta 
by April 15, 1986, the Inspector-Gel 
ral of Police shall condone the delay a 
hear and dispose of the said applicati 
on the merits. The Appellant in ea 
of these Appeals may also either wit 
out filing any application for revisi 
or after such application fails apply 
take advantage of the said Circular N 
PSA 0283/POL-5A dated July 5, 19 
issued by the Government of Mahara: 
tra. Ali interim orders if any, in the 
two Appeals witll stand vacated. 


13. The parties will bear and P 
their own costs of these two appeals. 


Appeals dismiss¢ 
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OBSERVATION 


elayed payment of purchase tax —Notice demanding interest—Notice is 
invalid on ground that there was no order imposing or assessing such 
est—U. P. Sugarcane (Purchase Tax) Act (9 of 1961), Secs. 3 (3) and 3 (5) 
imended in 1971). 


OBSERVED BY 


Mr. D. P. Madon and Mr. G. L. Oza, 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeal No. 946 (N) of 1972, decided on 20-12-1985 in the case of Shri Anand 
r Mills, Appellant v. State of U. P. and others, Respondents. 


TEXT 


Madon, J :—This Appeal by certi- 
. is directed against the judgement 
order of the Allahabad High Court 
issing the Writ Petition filed by the 
slant Firm challenging the validity 
notice dated April 21, 1970, de- 
jing Rs. 1,76,788 on account of in- 
t on delayed paymant of purchase 
oder the U. P. Sugarcane Purchase 
Act, 1961 (U.P. Act No. IX of 
), and arecovery certificate dated 
ch 6, 1970 for Rs. 80,072.95 on acc- 
of cane price and interest thereon 
r the U.P. Sugarcane (Regulation 
ipply and Purchase) Act, 1953 C. U. 
ict No. XXIV of 1953), issued by 
Cane Commissioner, U.P., and a 
se dated April 21, 1970, from the 
sildar, Khalilabad, demanding pay- 
t of the said sum of Rs. 80,072.95. 
2. The facts which have given rise 
lis appeal lie within a narrow com- 
The Appellant Firm carries on 
business of manufacturing sugar of 


Khalilabad in the District of Basti in 
the State of Uttar Pradesh. By his 
notice dated December 14, 1967, the 
Cane Commissioner, U P., called upon 
the Appellant Firm to deposit in the 
Government Treasury within 15 daysa 
sum of Rs. 1, 79,870 due on account of 
interest on delayed payment of purchase 
tax under the U. P. Sugarcane (Purchase 
Tax) Act, 1961, up to October 31, 1967. 
The said notice concluded by stating 


“All the papers for the verification of 


the figures of the amount of interest can 
be seen in the office of the Cane Inpec- 
tor.” By its reply dated December 22, 
1967, the Appellant Firm informed the 
Sugarcane Inspector, Gorakhpur, that 
it was sending its clerk to him for the 
purpose of receiving the details of the 
said amount for doing the needful in 
the matter. By his notice dated April 
21, 1970, the Tahsildar, Khalilabad, in- 
timated to the Appellant Firm that the 
Cane Commissioner had sent a recovery 
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certificate for Rs. 1,76,788 ‘‘on account 
of interest on purchase tax ending 31-3- 
1969” and called upon the Appellant 


Firm to deposit the said sum in the 


Treasury by May 15, 1970, failing which 
coercive measures would be adopted. 


A copy of the said notice was annexed. 


as Annexure “C” of the Appellant 
Firm’s Writ Petition. By his recovery 
certificate dated March 6, 1987, forwar- 
ded to the Collector, Basti, the Cane 
Commissioner, U.P, certified that a sum 
of Rs. 80,072.95 was due by the Appe- 


llant Firm as “arrears of price of sugar-_ 


cane, commission and/or interest there- 
on for the period ending 31-1-1970” 
due by the Appellant Firm to the Co- 
operative Cane Development Unions 
whose names were mentioned in the 
said certificate. The said certificate 
further stated that interest included in 
the certificate had been charged at 7} 
per cent per annum from the due date 
of payment and that further interest at 
the same rate should be realized on all 
unpaid amounts till the date of the final 
payment. Copies of this certificate 
were sent inter alia to the Appellant 
Firm and to the Honorary Secretaries 
of Co-operative Cane Development 
Unions of Khalilabad, Shahjahanwa 
Govind Nagar and Gaur. A copy of 
this recovery certificate was annexed to 
the Appellant Firm’s Writ Petition as 
Annexure ‘‘D’’, By its letter dated 
March 9, 1970 the Appellant Firm for- 
warded to the District Cane Officer, 
Basti, a copy of memorandum of settle- 
ment bearing the same date in which it 
was stated that the Appellant Firm and 


-the Co-operative Cane Developm 


_ llant Firm raised various contentio 
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Union Ltd., Khalilabad, had recon 
Jed their amounts up to 1968-69 relat 


109 cane price and interest thereon 
commission as set out in the said, 
morandum. The said memorandum | 
settlement further stated that two che 


ues, both dated March 9, 1970, on} 
count of cane-price and interest there 


were enclosed in full and final sett 
ment of such account. By its let 
dated March 11, 1970 addressed to 1 
Cane Commissioner, U. P., the Apy 


regarding the amount claimed in 
said recovery certificate dated March 


1970. In view of the order we prope 
to pass, it is -unnecessary to refer tot 
contentions raised in the said letter. j 
this notice dated April 21, 1970, t 
Tahsildar, Khalilabad intimated to t 
Appellant Firm that the Cane Comp 
ssioner had sent to him the said recove 
certificate for Rs. 80,072.95 and call 
upon the Appellant Firm to deposit t 
said amount in the Government Tr 
sury by May 15, 1970. A copy oft 
said notice was annexed to the Appell 
nt Firm’s Writ petition as Anné 
ure EY. . 

3. The Appellant Firm thereupt 
filed a Writ Petition in the High Cow 
being Civil Misc. Writ Petn. No. 20 
of 1970, challenging the validity oft 
said notices and recovery certificate, 0 
mely,,Annexures “C” ‘‘E” “and. D™ 
the Writ Petition: The main contentidl 
of the Appellant Firm in the said W 
Petition was that so far as the nofi 
demanding interest on delayed paymél 
of purchase tax, namely, Annexure “t 
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he Writ Petition, was concerned, on 


rest could be demanded untill an or- | 


assesing or imposing such interest 
passed. The other contention was 
the said notice gave no details or 
iculars of the amount claimed and 
_ so far as the said recovery certifi- 
dated March 6, 1970, and the said 
se dated April 21, 1970, namely, An- 
ire “D” and “E” to the said Writ 
ion, were concerned, part of the 
unt shown as due had already. been 
or adjusted and the rest was the sub- 
matter of pending arbitration procee- 


S. oar, 
4. The Appellant Firm’s Writ peti- 
was heard along with other writ 
ions which raised the same. conten- 
with respect to the validity of the 
ce demanding interest or delayed 
nent of purchase tax under the U. P. 
ircane (Purchase Tax) Act, 1961. In 
| of the amendments made with ret- 
ective effect in sub-sections.(3) .and 
f S. 3 of the said Act by Chapter V 
he Uttar Pradesh Taxes and Fees 
s (Amendment) Ordinance, 1970 
. Ordinance No. (14 of 1970), which 
repealed and replaced by the Uttar 
esh Sugarcane (Purchase Tax) (Am- 
ent) Act, 1970 (U. P. Act No. 1 of 
), the Allahabad High Court dismis- 
| these writ Petitions with no order 
costs. 
5. The Appellant Firm thereafter 
this appeal after abtaining a certifi- 
from the High Court under clause 
f Art. 133 of the Constitution of In- 
rior to the amendment of that clause 
he Constitution (Thirtieth Amend- 


ae 
oO 
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ment) 1972 Act, on the ground that the 
amount in dispute at the time of the 
filing of its Writ Petition and in dis- 
pute on appeal was more than Rs. 
20,000. | 


6. The effect of the said amendment 
made in sub-sections (3) and (5) of S. 3 
of the U.P. Sugarcane purchase Tax) 
Act, 1961 and of the validating section in 
the said Ordinance and in the said Am- 
endment Act has been considered by 
this Court in Civil Appeal No. 947 (N) 
of 1972 Ganesh Sugar Millis v. State of 
Uttar Pradesh. Inthat case this Court 
held that asa result of the said amend- 
ments which were made with retrospective 
effect and in view of the said validating 
sections the contention that no interest 
on delayed payment of purchase tax 
could be demanded or recovered without 
an. order assessing Or imposing or inte- 
rest did not hold good any longer and 
the position had been put beyond all 
doubt by the said validating provision. 
The High Court was, therefore, right in 
rejecting this contention raised by the 
Appellant Firm. 


7. The High Court has not, how- 
ever, dealt with the other contentions — 
raised in the Appellant Firm’s Writ 
Petition. This was very probably due 
to the fact that several writ petitions 
were heard together and disposed of 
byya common judgement and the High 
Court’s attention was not drawn to the 
facts of each individual case. These 
contentions were that no particulars 
were given of the amount of interest 
on delayed payment of purchase tax 
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and that the Appellant Firm had paid 
part of the purchase price of sugarcane 
and that the rest of the amount was 
disputed and was the subject-matter of 
pending arbitration proceedings. The 
Appellant Firm has made a grievance 
of this in its application for grant of 
certificate made to the High Court as 
also in its statement of case filed in this 
Court. So faras the Appellant’s con- 
tention that, no’ particulars were given 
of the amount claimed as interest on 
delayed payment of purchase tax is con- 


cerned, a similar contention was raised | 


in Ganesh Sugar Mills’ case and has 
been upheld. The factual position here 
is the same. All that the said notice 
dated April 21, 1970 (Annexure “‘C”’ to 
the Appellant Firm’s Writ petition) states 
is that it is’ on account of purchase tax 
ending 31-3-1969”’. Inthe counter affi- 
davit filed by the Sugarcane Inspector- 
Assistant Sugarcane Commissioner, Go- 
rakhpur, it was stated that in pursuance 
of the Appellant Firm’s said latter dated 
December 22, 1967, a representative of 
the Appellant Firm had come to the 
office of the Sugarcane Inspector, Go- 
rakhpur, and was furnished with infor- 
mation regarding the amount of interest’ 
due on delayed payment of purchase 
tax. This has been denied in the affida- 
vit in rejoinder filed by the Appellant 
Firm. Even assuming that what is  sta- 
ted in the counter-affidavit is true, it 
does not help the respondents because 
the said letter dated December, 22, 1967, 
was written with reference to the said 


notice dated December 14, 1967, from 
the Cane Commissioner to the Appe- 
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lant Firm claiming a sum of Rs. 1,79,8 
on account of interest on delayed pa 
ment of purchase tax up to Octob 
31, 1967,. It was not this notice whi 
was challenged in the Appellant Firn 
Writ Petition but the said notice Ap 
21,-1970, claiming a sum of Rs. 1,76,7; 
on account of interest on delayed pa 
ment of purchase tax for the peri 
ending March 31, 1969, a copy of whi 
was annexed to the Writ Petition as A 
nexure “‘C’’. For the reason stated | 
this Court in Ganesh sugar Mill’s case 
will meet the ends of justice if the sat 
order is also made in this appeal as 
that case. So far as the dispute relatil 
to the recovery of purchase price | 
sugarcane and commission and _ int 
rest thereon is concerned, the Hf 
Court has not heard that part of fi 
case and it therefore, becomes _necessal 
to remit the Writ Petition to the Hig 
Court for a determination on th 
point. | 

8. In the result, though we cot 
firm the judgement of the High Cou 
with respect to the finding that the a 
tice demanding interest on delayed 0a 
ment of purchase tax was not invali 
on the ground that there was no ordi 
imposing or assessing such interest, ¥ 
set aside the order dismissing the Appt 
llant Firm’s Writ Petition and in plat 
thereof we substitute the following 0 
der. | 


/ 
‘| 
; 


The Cane Commissioner, U. P. 
Appellant Firm with 


furnish to the 

one month from today particulars of th 
amount of interest claimed in the no : 
dated April 21, 1970, from the Tahsildé 
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labad (Annexure “‘C” of the Appe- 
Firm’s Writ Petition in the High 
t). Such particulars will consist of 
yeriod for which the tax was paid 
the amount of such tax, and the 
when such tax was due and when it 
nfact paid. Ifthe Appellant Firm 
sts any of these particulars. it will 
en to it to file its objections before 
Cane Commissioner within one 
h of the receipt of such particulars 
he Cane Commissioner will dispose 
ich objections within one month 
after after giving an opportunity of 
ring tothe Appellant Firm. If the 
Commissioner finds that any amo- 
f tax was paid late, the Appellant 

will pay interest due on the same 
none month of the intimation to it 
> Cane Commissioner’s order on the 
tions, if any, filed by the Appellant 
and if no objections are filed by the 
lant Firm, then within six weeks of 
eceipt by the Appellant Firm of the 
culars mentioned above. In default 
yment as aforesaid, the Cane Com- 
oner will be entitled to adopt reco- 
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very proceedings in respect of the amo- 
unt of interest payable. No recovery 
proceedings in respect of interest for the 
period to which the said notice dated 
April 21, 1970, relates will be taken un- 
til the date for payment specified by us 
above has expired. 

9. The Appellant Firm’s Writ Peti- 
tion, namely, Civil Miscellaneous Writ 
Petition No. 2088 of 1970, in so far as it 
relates to the challenge to the said reco- 
very certificate dated March 6, 1970, 
(Annexure ‘“‘D”’ to the Appellant Firm’s 
Writ Petition), and the said notice dated 
April 21, 1970, from the Tahsildar, Kha- 
lilabad (Annexure ‘“E”’ to the Appellant 
Firm’s Writ Petition), is remitted back to 
the High Court for disposal on merits, 
which the High Court will endeavour to 
do as expeditiously as possible. In the 
meantime, no proceeding will be taken 
for the recovery of the said recovery cer- 
tificate dated March 6, 1960 (1970?), and 
the said notice dated April 20, 1970. 

10. There will be no order as to 
the costs of this appeal. 

Order accordingly. 
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OBSERVATION 


cured liabilities due to bank excluded by notification while suspending all 
ities under contract to which notified was party —Suit filed by a bank ag- 
notified sugar mill and its guarantors for recovery of amount due from 
ill; would remain unaffected by the notification—Any proceeding against 
arantor would remain unaffected by the issuance of such a notification — 
undertakings (Taking over of Management) Act (49 of 1978), Sec. 7 (Noti- 
mn under). 


OBSERVED BY 


Mr. E. S, Venkataramiah and Mr. M. P. Thakkar 
Hon’ble Judges, Supreme Court of India 


IN 


ivil Appeals Nos. 569-70 of 1986, D/14-2-1986 in the case of State Bank of India, 
ant v. M/s. Saksaria Sugar Mills Ltd. and others, Respondents ; 


hE 


Jenkataramiah, J. :—These appe- amount advanced under the said cash 


credit facility. 


yy special leave are filed against the 
deted May 25, 1984 passed by the 
Court of Allahabad in Civil Revi- 
No. 136 of 1982 and the order 
February 22, 1985 in C.M.A. No. 
(M) of 1984 on the file of that 
x 

). The appellant, the State Bank of 
had allowed cash credit facility to 
Saksaria Sugar Mills Ltd., respon- 
No. 1 herein, on the security of the 
; produced at the sugar factory 
ging to respondent No. 1. Res- 
nt No. | had also deposited 
Bombay office of the state Bank 
lia on February 2, 1962 by way of 
ible mortegage the title deeds of its 
vable properties to secure the 


Respondents Nos. 2 to 5 
M/S. Govind Ram and Brothers, Shri 
K. G. Saksaria, Sbri G. L. Vaid and 
ShriR. K. Saksaria had agreed to be 
the guarantors for the repayment of aay 
amount due from respondent No. I 
under the said cash credit accou- 
at. Since there was default in repayment 
of the amount due under the said cash 
credit account the State Bank of India 
instituted a suit in suit No. 18 of 1980 
on the file of the Additional District 
Judge, Gonda for recovery ofa sum of 
Rs. 54,89,822.99 as on March 6, 1980 
against respondents Nos. | to 5 who 
were described as defendants Nos. 1 to 
5 in the plaint praying fora decree in 
terms of 0.34, R. 4, C. P. C. and further 
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©) 
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consequential direction. In the mean- 


while by virtue of an order made by 
the Central Government under the 


Sugar Undertakings (Taking Over of 
of Management) Act, 1978 (Act No. 49 
of 1978) (hereinafter referred to as ‘the 
Act’) the sugar undertaking belonging 


to respondent No. 1 had been taken 
over by the Central Government and 


one Raghubir Singh had been appoin- 
ted as the Custodian of the said under- 
taking. The State Bank of India, the- 
refore, impleaded Raghubir Singh and 


the Union of India also as defendants | 


Nos. 6 and 7 in the suit. In the suit 
respondents Nos. 1 to 5 pleded inter 


alia that the trial court had no territori- 
al jurisdiction to try the suit and that 


the suit was not maintainable and at 
any rate the suit was liable to be stayed 
in view of the provision of the Act. 
The trial Court had framed two issues 


arising out of the above pleas. The 
defendants filed an application before 


the trial court on September 6, 1982 
requesting it to decide first the above 
two issues relating to its jurisdiction and 
its competence to proceed with the suit. 
After hearing the parties court found that 
it had jurisdiction to try the suit as the 
properties given as security were situa- 


ted within its jurisdiction and that there 
was nO impediment to proceed with the 


trial notwithstanding the fact that the 
management of the mill of respondent 


No. | had been taken over by the Central 
Government under the Act. Aggrieved 


by the said decision of the trial court, 
respondent No. | filed a revision petition 
in Civil Revision No. 136 of 1982 before 
the High Court of Allahabad. The 
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High Court allowed the revision pe 
tion holding that the trial of suit in 
far as relief No. | namely the prayer f 
decree for Rs. 54, 89,822.99 against rg 
pondents Nos. 1 to 5 was concernl 
was liable to be stayed by virtue of f 
provisions of the Act. The High Cou 
however’ directed that the trial of 
suit with regard to all other matters m 
proceed Since the only relief prays 
in the suit was in respect of the rec 
very of Rs. 54,89,822.99 from respond 
nts Nos. I! to5in accordance with t 
provisions of O. 34, R. 4, C.P.C. and thy 
had been stayed the State Bank of Ind 
applied to the High Court by filingé 
application No. C.M.A. 644 (M)« 
1984 for clarification as to what oth 
matter could be tried in the suit. Th 
application was rejected by the Hi 
Court by its order dated February 2 
1985 holding that the provisions of 0.3 
R. 4, C. P. C. were quite clear and it wé 
for the court below to proceed in acco 
dance with law. The High Court was‘ 
opinion that the order needed no furtht 
clarification. Aggrieved by the orders pa 
sed on revision in Civil Revision No. 13 
of 1982 and the order passed in C.MA 
No. 644 (M) of 1984 the State Bank¢ 
India has filed this appeal by special leav 

3. The only question canvassed bt 
fore us by the parties relates to the qu 
stion whether the trial of the suit shi 
uld be stayed by reason of the prov 
sions of the Act. There is no dispu 
about the territorial jurisdiction of # 
trial court. It is contended by respd 
dents Nos. 1 to 5 that since the managt 
ment of the sugar undertaking belomi 
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the respondent No. 1 had been 
over by the Central Government 
the Act. the trial of the suit filed 
st respondent No. 1 for recovery of 
mount due from the sugar under- 
was liable to be stayed. It is no 
true that the Central Government 
aken over the management of the 
undertaking belonging to the res- 
ent No. 1 by issuing a notification 
S. 3 of the Act and has appointed 
todian under S. 5 thereof. The 
ial part of S.7 of the Act which 
vant for the purposes of this case 
thus : 
‘7. Power of Centrol Government 
ke certain declarations.— (1) The 
al Government may, if it is satis- 
in relation toa notified sugar un- 
king that it is necessary so to do 
ie interests of the general public 
a view to preventing the fall in the 
ne of production of the sugar indu- 
it may, by notification, declare 


es 
b) the operation ofall or any of 
ontracts, assurances of property, 
ments settlements, awards, standing 
s or other instruments in force (to 
1 such sugar undertaking or the per- 
wning such undertaking is a party 
ich may be applicable to such su- 
indertaking or person) immediately 
e the date of issue of the notifica- 
shall remain suspended or that all 
y of the rights, privileges, obliga- 
and liabilities accruing or arising 
under before the said date, shall 
in suspended or shall be enforcea- 
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ble with such adaptations and in such 
manner as may be specified in the noti- 
fication. 

(4) Any remedy for the enforce- 
ment of any right, privilege, obligation 
or liabitity referred to in clause (b) 
of sub-section (1) and suspended or 
modified by a notification made under 
that sub-section shall, in accordance 
with the terms of the notification remain 
suspended or modified and all procee- 
dings relating thereto pending befcre 
any Court, tribunal, officer or other 
authority shall accordingly remain stayed 
or be continued subject to such adapta- 
tions. So, however, that on the notifica- 
tion ceasing to have effect — 

(a) any right, privilege, obligation 
or liability so remaining suspended or 
modified shall become revived and en- 
forceable if the notification and never 
been made : 

(b) any proceeding so remaining 
stayed shall be proceeded with subject 
to the provisions of any law which may 
then be in force, from the stage which 
had been reached when the proceedings 
became stayed.” 

4. Clause (b) of S. 7 (1) of the Act 
which is extracted above empowers the 
Central Government to issue a notifica- 
tion declaring the operation of all or 
any of the contracts, assurances of pro- 
perty, agreements, settlements, awards, 
standing orders or other instruments 
in force (to which a notified sugar under- 
taking or the person owning such under- 
taking is a party or which may be appli- 
cable to such sugar undertaking or per- 
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son) immediately before the date of 
issue of the notification shall remain sus- 
pended or that all or any of the rights, 
privileges, obligations and liabilities ac- 
cording or arising thereunder before the 
said date shall remain suspended or shall 
be enforceable with such manner as may 
be specified in the notification. Sub-sec- 
tion (4) of S. 7 of the Act provides that 
any remedy for the enforcement of any 
right, privilege, obligation or liability 
referred to in clause (b) of sub-section 
(1) of S. 7 and suspended or modified by 
a notification made under that sub-sec- 
tion shall in accordance with the terms 
of the notification, remain suspended or 
modified and all proceedings relating 
thereto pending before any Court, tri- 
bunal, officer or other authority shall 
accordingly remain stayed or be conti- 
nued subject to such adaptations, so, 
however, that on the notification ceasing 
to have effect (a) any right, privilege, 
obligation or liability so remaining sus- 
pended or modified shall become revived 
and enforceable as if the notification 
had never been made; and(b) any 
proceeding so remaining stayed shall 
be proceeded with subject to the 
provisions of | any law which may 
then be in force from the stage which 
had been reached when the proceedings 
became stayed. 

5. A reading of clause (b) of sub- 
sec. (1) and sub-section (4) of S 7 of 
the Act makes it clear that itis only 
on the issuance ofa notification by the 
Central Govt. under S. 7 (1) (b) con- 
taining the necessary declaration that 
the operation ofallor any of the con- 
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tracts etc. entered into by the notifig 
sugar undertaking which are referre 
to in the said notification shall remaj 
suspended or that all or any of tk 
rights, privileges, obligations and lia 


automatically all the contracts, assurar 
ces of property or agreements etc. ef 
tered into by such sugar undertakin 
would became unenforceable. It state 
that only those contracts, assurance 
of property or agreements etc. whic 
are specified in the notification issue 
under S. 7 (1) (b) (not all contracts 
would become suspended and the right 
privileges, obligation and liabilities ar 
sing under them would not be enforce 
ble. In the instant case the Central Ge 
vernment has issued notifications frot 
time to time specifying the contract 
assurances of property, agreements et 
the operation of which would stan 
suspended or stayed during the perio 
of its management of the sugar undel 
taking in question. The latest notifica 
tion issued in that connection is daté 
March 21, 1984. It reads thus : 


“S. O. 181 (E), whereas the Centra 
Government is satisfied thé 
in relation to the Saksaria Sug 
Mills Limited manufacture sugar 4 
Babhanan in the district of Gonda il 
the State of Uttar — Pradedl 
being the notified sugar undertaking 
it is mecessary so to do in the int 
rests of the general public wit 
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to preventing the fall in the 
e of production of the sugar 
ry. 
4 herefore, in exercise of the pow- 
ferred by clause (b) of sub-section 
d with sub-section (2) of section 7 
Sugar Undertakings (Taking Over 
nagement) Act, 1978 (49 of 1978), 
continuation of the notification 
Government of India in the 
ry of Food and Civil Supplies 
rtment of Food) No. S. O. 196 (E) 
the 22nd March, 1983, the Central 
nment hereby declares that the 
ion of _ all obligations and 
ies accruing or arising out of all 
cts, assurances of property, 
ents; settlements, awards, stand- 
ders or other instruments in force 
diately before the 28th March, 
(other than those relating to 
2d liabilities to banks and financial 
tions) to which the said sugar 
taking or the person owning the 
sugar undertaking is a party, or 
| may be applicable to the said 
undertaking or that person, shall 
n suspended for a further period 


28th March 1984 to 12-3 1985.” 
. The above notification clearly 


out the contracts, assurances of 
ty etc. the operation whereof 
pended or stayed. The Central 
rnment has ‘made a declaration by 
tification to the effect that 
operation of all obligations 
iabilities accruing or arising out 
| contracts, assurances of proper- 
greements, settlements, awards, 
ing orders or other instruments in 
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force immediately before the 28th March, 
1980 (other than those relating to secured 
liabilities to banks and financial institu- 
tions) to which the said sugar undertaking 
of the person owning the said sugar 
undertaking is a party shall remain sus- 
pended up to March 12, 1985. It isvery 
clearly stated in the said notification that 
it does not apply to secured liabilities 
due to banks and financial institutions. 
The liability involved in the suit wasa 
secured liability and the creditor is the 
State Bank of India. Yet the High 
Court surprisingly has proceeded to 
hold that the operation of the contract, 
assurance of property and agreement in 
respect of the undertaking and its pro- 
perty entered into with the State Bank of 
India is to suspended and the suit in 
respect of them should be stayed in view 
of the Act and the notification issued 


thereunder. 
7. Itis unfortunate that the High 


Court erred in overlooking words 
‘other than those relating to secured 
liabilities to banks and financial institu- 
tions referred to in the notification 
which had the effect of excluding the 
mortgage in favour of the State Bank 
of India from the scope of the notifica- 
tion issued under S. 7 of the Act. The 


High Court further erred in not noticing 


that even when a notification is issued 
under S. 7 (i) (b) of the Act suspending 
the operation of any agreement or 
assurances of property to which a 
notified sugar undertaking or the person 
owning is a party, any proceeding against 
the guarantor would remain unaffected 
by the issuance of such a notification. 
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Under S. 128 of the Indian Contract Act, 
1872, save as provided in the contract, 
the liability of the surety is co-extensive 
with that of the principal debtor. The 
sureties thus become liable to pay the 
entire amount. Their liability was im- 
mediate and it was not deferred until the 
creditor exhausted his remedies against 
the principal bebtor. The Act does 
not say that when a notification is issued 
under S. 7 (1)(b) of the Act the remedies 
against the guarantors also stand suspe- 
-nded.  Inany event the order of the 


High Court against respondents Nos. 2 — 


See Benk of Bihar 
1 SCR 


to 5 is untenable. 
Ltd.iv: Damodar Prasad, 
6x 
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8. Since in the instant case all s¢ 
ured liabilities due to a bank or a fina 
cial institution are excluded from the op 
ration of the notification, the suit again 
respondents No. | as well as responde 
2 to 5 remained un-affected by the not 
fication issued by the Central Governm 
nt. The order of the High Court in fi] 
Civil Revision is, therefore, liable to ] 
set aside. We accordingly set aside 1 
orders passed by the High Court again| 
which these appeals are filed and dire 
the trial Court to proceed with the sui 
The appeals are accordingly allowed. Re 
pondents Nos. | to 5 shall pay the cost 
of the appellant. 

Appeals alloweg¢ 
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OBSERVATION 


) U.P. Cane Co-operative Service Regulations (1975), Regn. 68 —Termina- 
f services—Compliance of Regn 68—Employee’s services terminated for 
alment of fact of termination of former services for involvement in corru- 
case, immediately after receipt of reply to show cause notice—Termina- 
s in breach of Regn. 68. Decision of Allahabad Court Reversed. 

) Industrial Disputes Act (14 of 1947), Sch 2 Item 3—Termination of ser- 

whether termination simpliciter- Termination for concealing fact of ter- 
ion of former services for involvement in corruption case, at the time 

lying for post-Order casts srigma — Not order of termination simpliciter 
opportunity to defend given—Order is illegal—Decision of Allahabad 
Court, Reserved. (Constitution of India, Art. 226) 


OBSERVED BY 


Mr. A. P. Sen and 
Mr. B. C. Ray 


Hon’ble Judges, Supreme Court of India 
IN 


Xivil Appeal No. 821 of 1986, (Arising out of S.L.P. (Civil) No. 13740 of 1985), 
ed on 11-3-1986 in the case of Jugdish Parsad, Appellant v. Sachiv Zila Ganna Co- 
ee, Muzaffarnagar and another, Respondents. 


TEXT 


tay, J. : Special leave granted. 

. Heard arguments of the counsel 
yth the parties. The first question 
itself for consideration in 


OSES 
ppeal is whether the impugned 
of termination of service of the 


lant is an innocuous order of ter- 
ion simpliciter in accordance with 
rms and conditions of the appoint- 
or it casts any stigma or aspersion 
e service career of the appellant 
by prejudicially atfecting his ser- 
areer. The second question is whe- 


ther before passing the impugned order 
any opportunity of hearing as required 
under the service regulations was given to 
the appellant to the making of the said 
order. | 

3. The appellant Jagdish prasad was 
employed as a Clerk in the Office of Zila 
Ganna Adhikari, Muzaffarnagar in a tem- 
porary capacity. By an order dated 28th 
October, 1976 his service was terminated. 
The said order of termination is quoted 
herein below — 

“Shri Jagdish parsad, Clerk, Co-ope- 
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rative Cane Development Society 
Limited, Muzaffarnagar while working 
in Roadways was caught in corruption 
on 6-6-67 and _ his service were termina- 
ted from there. Shri Jagdish parsad 
obtained his appointment in service in 
the Society, by concealing the above 
facts. On receiving a complaint this fact 
was verified from the Roadways Depart- 
ment. Inthis way Shri Jagdish Parsad, 
having been removed on charge of corru- 
ption is not suitable for employment in 
this Society. 


Therefore, the services of Shri Jagdish 


Parsad, Clerk, Cane Society Muzaffar- 
nagar are terminated with immediate 
effect’’. 


4. Prior to the making of this or- 
der by the Secretary, District Cane 
Committee, Muzaffarnagar, a show 
Cause notice was issued to the following 
_ ~effect; — 


“Having received a complaint agai- 


nst you (from), Transport Corporation, 
Muzaffarnagar, it has been learnt that 
you worked up to 6-6-1967 in that depart- 
ment as a Conductor, and during that 
period you were caught in corruption 
case,and your services were terminated 
by giving one month’s notice. Since 
you were removed from the Roadways 
Department on corruption charges there 
it was not justified to keep you in this 
department. Thus it seems that you pro- 
cured employment in Cane Society, Muza- 
ffarnagar, by concealing the above facts. 
‘Therefore, show cause, why you te not 
removed from services,”’ 


2D.” This notice was issued on Octo- 
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ber 13, 1976 under the signature of 
retary, District Cane Committee, Mf 
ffarnagar. On receipt of this sg 
cause notice, the appellant sent ale 
to the Secretary, District Cane Cam 
ttee, Muzaffarnagar requesting him 
supply him all the findings of the en 
ry in order to enable him to submit 
reply to the show cause notice. As| 
said document asked for by him was| 
given to him, the petitioner-appell 
by his letter dated 30th August, I 
asked for the said document. Itt 
also stated in the said letter that) 
spite of his earlier request for the¢ 
cuments, he was merely shown a let 
dated 1-7-76 relating to the Roadwi 
Department and _ another _petition 
complaint of Shri Shahi Ram, Cle 
Besides, this document neither the 1 
dings pertaining tothe show cause 1 
tice, not any other documents wi 
made available to him.  — It has b 
further stated therein’ that he wa 
temporary employee under the 


Government Roadways, Muzaffarnag 
and his temporary service was termi 


ted by letter No. ~ 3396 dated 18-6 
by the Assistant General Manager. 
the said letter it was clearly mentio 
that his services were no more requl 
after offering him one month’s sal 


in lieu of notice. The relevant tef 
of the letter are as follows: — 
“Services of Shri Jagdish Pars 


son of Shri Baru Singh, appointed 4 
Conductor and .posted at. Muzaffarné 
Station is hereby terminated with im! 
diate effect as he is no. longer requl 
In terms and conditions of his. serv 
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ill get one month’s salary in lieu of 
otice’’. 
6. The appellant sent another letter 
October 26, 1976 wherein he stated 
since his former service under the 
. Government Roadways was termi- 
d by the aforesaid order of the Assis- 
General Manager, U. P. Roadways, 
rut steps should be taken to acser- 
from the Assistant General Manager 
whether the service of the appellant 
terminated by giving one month’s 
e in lieu of notice asa measure of 
nchment or he was removed from 
ice on the allegation of corruption 
ediately, thereafter on 28th October, 
the impugned order of termination 
ervice of the appellant was made by 
Secretary, District Cane Committee, 


zaffarnagar. 
7, The petitioner-appellant moved 
‘inst this order before the High Court 
Judicature at Allahabad questioning 
legality and validity of the said or- 
on the ground that he has not been 
n the proper opportunity of hear- 
nor the procedure prescribed by 
ulation 68 of the U. P. Cane Co-ope- 
ve Service Kegulations 1975 was 
plied with. As such the entire or- 
of termination is wholly illegal, arbi- 
y, being violative of the aforesaid 
ulation 68 as well as denying the 
her opportunity to show cause against 
proposed punishment as provided 
er the said regulation Learned Judges 
he High Court of Judicature at Alla- 
ad dismissed the Writ Petition hol- 
2 that there was no merit in the 
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submission of the learned counsel as 
no disciplinary departmental proceedings 
were taken against the petitioner-appe- 
llant, it was also found that the service 
of the appellant was terminated by U. P. 
Government Roadways on charge of 
corruption as he concealed this fact 
while obtaining service in the District 
Cane Office. He was issued a show 
cause notice and he showed the cause. 
The Cane Officer after considering his 
reply passed the impugned order ter- 
minating his service. There was no 
procedural flaw or breach of statutory 
rules. 

8. It appears from the order dated 
18th May, 1967 issued under No. 3396- 
E-1167 by ihe Assistant General Mana- 
ger, U. P. Government Roadways. that 
the service of the appellant was termi- 
nated as he was no longer — required 
on offering him one month’s salary 
in lieu of notice in accordance with the 
terms and conditions of his service. 


From this letter there is nothing: to 


show that the service of the petitioner- 
appellant was terminated because he 
was involved ina corruption case. It 
also appears from the show cause 
notice dated 30th October, 1975 that 
the appellant was caught in a corrup- 
tion case and his former service under 
the Transport Corporation, Muzaffarna- 
gar was terminated by giving one mon- 
th’s notice. It was further stated there- 
in that since he was removed from the 
Roadways Department on_ corruption 
charges, it was not justified to keep him 
in this department. As such he should 
not be removed from service. Two rep- 
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lies given to this show cause notice by 
the appellant has already been referred 
to previously wherein the appellant has 
categorically denied that he was procee- 
ded against by the U. P. Roadways De- 
partment, Muzaffarnagar on a charge 
of corruption and he being a temporary 
employee was removed from the service 
by giving him one month’s pay in accor- 
dance with the terms and conditions of 
his service. In the counter affidavit 
sworn by P. L. Sharma, the Secretary of 
the Respondent No. | on behalf of Res- 


pondents Nos. | and 2 it has been sta- — 


ted in paragraps | and 2 of the said _ affi- 
davit that the appellant was an ex-emplo- 
yee of U. P. Road Transport Corpora- 
tion, and he did not intimate the Cane 
Development Union that his service was 
terminated by the U. P. Roadways ona 
charge of corruption and bribery on 6-6- 
1967. It was also stated therein that 
this fact was brought to the notice of the 
respondent on a complaint made by one 
Shri Shahi Ram, Clerk. A copy of the re- 
port of the Station Officer, U. P. Govern- 
ment Roadways, Muzaffarnagar was also 
filed along with the said counter affidavit 
Exceptof the said report are quoted here- 
in below ;— 

“Till 6-6-66, he was employed as a 
Conductor. However on that date he 
was caught red handed ina case of cor- 
ruption. He was given one month’s sal- 
ary in lieu of notice and removed from 
the department on 6-6-67.” 

9. The order of termination was 


made by the Secretary, District Cane 
Committee, Muzaffarnagar on October 
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28, 1976 immediately after the rece 
pt of the reply to the show cau 
notice by the petitioner appellan 
There is nothing to show that the pet 
tioner appellant was provided with th 
relevant documents showing that 
proceeding was started against him f¢ 
his involvement in a corruption cas 
while in the office of the U. P. Govert 
ment Roadways, nor the Assist. Gen 
ral Manager of the said Roadways wh 
passed the order of termination of sel 
vice simpliciter on the basis of th 
terms and conditions of service af 
offering him one month’s salary in lié 
of notice was examined. It is needles 
to say in such circumstances that bat 
ring the issuance of the show cause né 
tice, the elaborate procedure presct 
bed by Regulation 68 of the U. P Cat 
Co-operative Service Regulations 191 
was not followed. Ona plain readin 
of this regulation, it is quite clear an 
apparent that the petitioner-appellat 
has to be communicated the charge 
in writing as well as the statemet 
of allegations forming the basis of ea¢ 
of the charges and the evidence propé 
sed to be considered in support ¢ 
each of the said charges. Then th 
delinquent employee has to be calle 
upon by the Enquiry Officer to sul 
mit his explanation in writing in ré 
pect of each of the charges within th 
prescribed time and he has to be aské 
whether he desires to be heard in pé 
son orto produce any evidence do 
mentary or oral or to examine or cros 
examine any witness of his defence. i 
will have to be given inspection of th 
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ant records if he so desires. The 
regulation further provides that the 
quent employee has to be givena 
onal hearing and he will be allowed 
ross-examine the witness if he so 
s. The Enquiry Officer after hear- 
the delinquent employee and exami- 
on of the witnesses produced by him 
is defence should submit his report 
he disciplinary authority giving his 
ings on each of the charges and reco- 
ending the punishment. The Com- 
nt Authority if proposes to dismiss 
officer or to remove or reduce him 
ank, has to give him another oppor- 
ity against the proposed punishment. 
‘reafter the final order imposing the 
ishment can be made. This elabo- 
> procedure has not at all been follo- 
1 or adhered to in the instant case. 
s evident that the appellant was not 
‘M any opportunity of hearing at all 
ore making the impugned order of 
nination of his service on the ground 
the concealed the fact of his re- 
val from the service under the U. P. 
vernment Roadways on charge of 
ruption at the time when he applied 
the post of Clerk under the Cane 
iety, Muzaffarnagar. This order of 
mination is not an innocuous order, 
‘isan order which on the face it of 
ts stigma on the service career of the 
yellant and it isin effect an order of 
Mination on the charges of conceal- 
nt of the facts that he was removed 
m his earlier service under the U. P. 
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Roadways on charges of corruption. 
This order undobtedly is penal in nature 
having civil consequences and it also pre- 
judicially affects his service career. Fur- 
thermore this order of termination if 
considered along with the show cause 
notice will clearly reveal that the order 
of termination in question is not an in- 
nocuous order made for doing away with 
the service of the temporary employee 
like the petitioner-appellant in accorda- 
nce with the terms and conditions of 
his service. This order is, therefore, per- 
se, illegal, arbitrary and in breach of the 
mandatory procedure prescribed by 
Regulation 68 of the U.P. Cane Co- 
operative Service Regulations 1975. The 
order made is alsoin utter violation of 
the principles of audi alteram partem. 
The findings of the High Court that no 
disciplinary departmental proceedings 
have been taken against the petitioner- 
appellant and the petitioner was affor- 
ded opportunity before his service was 
terminated are liable to set aside inas- 
much as these findings were ar:ived at 
without at all considering the relevant 
materials produced before the Court. 

10. Inthe premise aforesaid, there 
is no other alternative, but to quash and 
set aside the impugned order passed by 
the Court below. This will not prevent 
the authorities concerned to _ proceed 
against the appellant afresh in accorda- 
nce with law. There shall be on order 
as to Costs. 

Appeal allowed. 
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(T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
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TEXT 


enkataramiah, J.:—In these appe- 
special leave we are concerned with 
1estion of constitutional validity of 
yn 6 of the Kerala Forest Produce 
ion of Selling Price) Act, 1978 (Act 
1978) (hereinafter referred to as ‘the 


The appellant Hindustan Paper 
yration Ltd is a company owned 
2 Central Government carrying on 
usiness of manufacturing newsprint 
factory in the State of Kerala. 
e its factory was established an 
ment was entered into between the 
lant Hindustan Paper Corporation 

and the Government of Kerala 
stober 7, 1974 under which the 
rnment of Kerala agreed to gra- 
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OBSERVATION 


inistrative order—Validity —-Granting exemption in favour of Govt. 
anies and Co-operative Societies-Classification is reasonable—Power 
bitrary and has to be exercised in public interest, OP. Nos. 6, 7, 1005, 1153, 
nd 1345 of 1981, D/- 15-4-1981, (Ker) Reversed. (Constitution of India, 
) Kerla Eorest Produce (Fixation of Selling Price) Act (29 of 1978) S. 6. 


OBSERVED BY 


Mr. E. S. Venkataramiah and 
Mr. M. P. Thakkar 
Hon’ble Judges, Supreme Court of India. 


ivil Appeal No. 1871-76 of 1981 decided on 16-4-1986 in the case of Hindustan 
Corporation Ltd. Appellant v. Government of Kerala and others, Responde- 


nt to the appellant the right of free use of 
water from the Muvattupuzha river for 
purpose of manufacturing newsprint the 
and also to make available annually to the 


appellant 1,50,000 tonnes of eucalyptus 
wood. , The Government of Kerala _fur- 
ther agreed to keep reserved from the 
date of agreement the State Plantations 
of eucalyptus grandis in Pamba, Kattay- 
am, Punalur, Thenmalai and Trivandrum 
Forest Divisions as constituted then for 
the appellant and not to permit harves- 
ting of eucalyptus wood and reeds by 
other parties and for the regeneration 
of the forest in the areas, the Chief 
Conservator of Forests, Kerala State 


was required in consultation with the 
appellant to prepare and implement a 


GS 
GD 
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scientific management plan which would 
include fire-protection and epidemic 
control programmes. The appellant 
agreed to pay to the Government of 
Kerala royalty for the raw materials 


supplied to the appellant at the rate of - 


Rs. 1l/- per tonne of green wood of 
eucalyptus grandis and eucalyptus tereti- 
cornis (both with 5vU per cent moisture) 
and at the rate of Rs. 12/- per tonne of 
green reads with 50 per cent moisture. 
There were several other conditions in 
the agreement with which we are not 
concerned in these cases After the above 


agreement was entered into the appellant © 


established its factory. The Punalur Paper 
Mills Ltd and the Gwalior Rayong Silk 
Manufacturing (Wvg.) Co. Ltd. which 
were companies in the private sector had 
also established their factories in the 
State of Kerala which consumed forest 
produce as raw material. The Kerala 
State Bomboo Corporation Limited and 
the Travancore plywood Industries Limi- 
ted which were owned by the Govern- 
ment of Kerala were also carrying on 


business in the State of Kerala. 
ope yu the year 1978 the Act 


was passed by the Kerala Legislature 
with © the object of __ providing 


for the procedure to be followed 
in fixing the selling prices of certain 
important forest produce, for the pro- 
hibition of the sale of such forest pro- 
duce at less than the prices so fixed and 
for matters incidental or ancillary there 
to. The Act was also intended to pro- 
vide for the proper regeneration and 
maintenance of the forests in the State. 


The Act governs only those forests 


' which are considered as reserved for 
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within the meaning of Kerala For 
Act, 1961 and forests vested in the 
vernment under Section 3 of the Ker 
Private Forests (Vesting and Assi 
ment) Act, 1971. It provies for { 
determination of the selling price | 
certain forest produce specified in C 
use (0) of Section 2 of the Act. Secti 
3 of the Act requires the Governm 
to notify in the Gazette before the e 
of each financial year the selling pr 
of every forest produce for the follo 
ing financial year. The notified pr 
has to be fixed by the Government af 
taking into consideration recommend 
tion of the Expert Committee consisti 
of the officers mentioned in Section 4 | 
of the Act, Sub-Section (3) of Section 
of the Act requires the Expert Committ 
to make its recommendation having f 
gard inter alia to the market price of tk 
forest produce, the cost of regeneratif 
and maintaining the forest produce in Ci 
ses where regeneration is necessary aft 
selling the forest produce; and su 
other matters as may be prescribe 
Section 5is the crucial section in tk 
Act, It reads as follows : 

**5. Forest produce to be sold? 
price not less than the’selling price— — 

(1) After the date of the public 
tion of the notification under sub-sé 
tion (2) of Section 3 no forest produ 
shall be sold by the Government or af 
forest officer at a price which is le 
than the selling price of that forest pr 
duce. 

(2) The sale of any forest rod 
in contravention of sub-section (1) shé 
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ull and void and shall not be enfor- 
le in a Court of law.” 

4. There is no prohibition of sale 
rest produce at prices higher than 
prices mentioned in the notification. 
ion 7 of the Act provides that 1 
ent of the amount obtained by the 
of forest produce after the comme- 
ent of the Act, subject to such 
s as may be made under the Act, 
uld be set apart for being utilised for 
development of forest. Section 8 
bles the Government to make rules 
the purpose of carrying in to effect 
provisions of the Act. We are concer- 
in these cases with the validity of 
tion 6 of the Act which reads thus : 
“6. Exemption-—The Government 
y, in the public interest, by notification 
the Gazette, exempt the sale of any 
st produce— 


(a) to any company owned by the 
itral Government of the Government 
Kerala; 


(b) not exceeding ten cubic mete- 
to any co-operative society registe- 
or deemed to be registered under the 
rala Co-operative Societies Act, 1969 
of 1969). | 

from the provisions of Section 5, 
yject to such conditions and restric- 
ns as may be specified in the noti- 
ition.” 


5. The Act came into force on its 
lication, i.e. on September 26, 1978. 
. March 9, 1979 the Government of 
tala published a notification exemp- 
g the appellant, i.e. Hindustan Paper 
rporation Ltd., the Kerala State 
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Bomboo Corporation Limited and the 
Tranvanocore Plywood Industries Limi- 
ted from the provisions of Section 5 of 
the Act. ~he relevant part of the Notifica- 
tion and the Explanatory Note attached 
to it are given below: 


“No. G. O. (MS) 100/79/AD Dated, 
Trivandrum 9th March, 1979. 


S. R. O. No. 313-79:— In exercise of 
the power conferred by Section 6 of 
the Kerala Forest Produce (Fixation of 
Selling Price) Act, 1978 (29 of 1978), 
the Government of Kerala, being satis- 
fied that it is necessary so to do in the 
public interest, hereby exempt the sale 


of any forest produce to the Kerala 
Newsprint Project u-der the Hindus- 
tan Paper Corporation. The Kerala 


State Bamboo Corporation and _ the 
Travancore Plywood Industries, Puna- 
lur from the provisions of Section 5 
of the said Act. | 

By order of the Governor 

K.. V. Vidhyadharan 

Additional! Secretary to Govt. 

Explanatory Note 


After Government have notified sel- 
ling price of Forest Produce under Sec- 
tion 3 of Act 29 of 1978. Forest Pro- 
duce cannot be sold at prices less than 
the selling price. Under Section 6 of 
the Act, Government can exempt in 
public interest, by Notification, the 
sale of any Forest Produce to compa- 
nies owned by the Central Government 
by Government of Kerala. As Kerala 
Newsprint Project, Bamboo Corpora- 
tion and the Travancore Plywood In- 
dustries, Punalur are undertakings of 
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the Central Government and the Govern- 
ment of Kerala respectively, it is con- 
sidered expedient to exempt these from 
the provisions of Section 5 of the Act. 
The Notification is intended to achieve 
the above purpose’’. 


6. The State Government issued 
the Notification under Section 3 of the 
Act fixing the price below which forest 
produce covered by the Act could not 
be sold. Aggrieved by the Notification 
granting exemption to the Government 
companies, she two companies in the 
private sector, namely, Punalur Paper 
Mills Limited and the Gwalior Rayong 
Silk Manufacturing (Wvg,) Co. Ltd. 
filed writ petitions in the High Court 
questioning the constitutional validity 
of Section 6and the Notification grant- 
ing exemption thereunder in favour of 
the appellant Hindustan Paper Corpora- 


tion Ltd. and two other companies 


owned by the Government of Kerala. 
The writ petitions were opposed by the 
Government of Kerala, the appellant 
Hindustan Paper Corporation Ltd., the 
Kerala State Bamboo Corporation Ltd. 
and the Travancore Plywood Industries 
Ltd. In the counter-affidavit filed on 
behalf of the Government of Kerala the 
contentions urged by the petitioners in 
the writ petitions were refuted and the 
State Government took the stand that 
Section 6 of the Act was constitutiona- 
lly valid. At the hearing of the writ 
petitions before the High Court, the 
Additional Advocate General who ap- 
peared for the State Government con- 
ceded that in his opinion Section 6 of 


the Act was unconstitutional. Perhaps 
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what he meant was that he was n 
able to offer any good answer to tk 
contentions urged by the other side j 
support of the challenge to the contit 
tionality of the concerned provisio; 
A reference to this concession whic 
was neither here nor there is found: 
the end of paragraph 22 of the judg 
ment of the High Court. The Hig 
Court held that S. 6 of the Act we 
violative of Art. 14 of the Constitutio 
and struck it down along with the Not 
fication. | No appeal was filed by th 
State Govt. |The above appeals at 
filed by the Hindustan Paper Corpor: 
tion Ltd. the appellant herein whic 
is one of the beneficiaries of the Notil 
cation granting exemption. But, at 
hearing of these appeals in this Co 
the learned counsel for the Govert 
ment of Kerala stated that the conce 
ssion made by the learned counsel fo 
the State before the High Court wa 
incorrect, and supported she validit 
of Section of the Act and the Notifi 
cation granting exemption issued there 
under. a 

7. These appeals are filed agai 
nst_ the judgement of High Cour 
after obtaining the leave of this Couf 
under Ariticle 136 of this Constitution 
Section 6 of the Act has already beet 
set out above. It confers the power opti 
State Government to grant exemption 
from the provisions of Section 5 of t th 


6 of the Act is not unfettered. The 0 
vernment can grant the exemption onlyil 
the public interest. Such exemption can! by 
granted only to a company owned by thi 


¥ 
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al Government or the Government 
erala. There is also, however, a 
sion in Clause (b) of Section 6 of 
Act, which understandably has 
been struck down by the High 
t, even though its validity had not 
expressly challenged. Under this 
ision any sale of forest produce 
xceeding ten cubic meters effected 
vour of any co-operative society 
tered or deemed to be registered 
emed to be registered under the 
la Co-operative Societies Act, 
may be exempted from Section 5 
t by the State Government. While 
og the not notification granting 


ption it is open to the State Gove- 
nt to impose appropriate condi- 


and restrictions. The State Gove- 
nt, of course, has to bear in mind 
ntire policy and object of the Act 
re exercising its power under Sec- 
6 of the Act. At the outset it sho- 
xe observed that the decision of the 
1 Court to the extent it has quashed 
ise (b) of Section 6 of the Act 
+h gave power to the State Govern- 
tto exempt the sale of any forest 


luce in small quantities not exceed- 
10 cubic meters to any co-operative 


ety is liable to be set aside straight- 
without anything more as there was 
hallenge to that part of the section 
ll and the High Court has not at all 


tinized the constitutional validity 
his provision. 


8. The reasons given by the High 
rt for quashing Section 6 of the Act 
these : 

(1) if the Government is given a 
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power to sell the produce ata lower 
price than the notified rate to the 
Government companies it will enable 
the Government tocripple or in slow 
degrees to eliminate the other consum- 
ers in the field. This conferment of 
power on the State Government is 
discriminatory and unreasonable. 

(2) a Government company is as 
such a legal entity as any other entity. 
It is a commercial corporation acting 
on its own behalf and all consumers of 
the forest produce should have an equal 
opportunity to get the goods. The 
Government company could not, there- 
fore, be given any favour. 

(3) there is no nexus between the 
object to be achieved by the Act and 
the exemption to be granted in favour 
of the Government companies, and 

(4) the submission made by the 
Additional Advocate General to the 
effect that he could not support the 
validity of Section 6 of the Act. 

9. We find it difficult to accept 
the grounds on which the High Court 
has held Section 6 of the Act to be 
unconstitutional. So far as consumers 
of forest produce who are not granted 
any exemption under Section 6 of the 
Act are concerned, any sale of forest 
produce in their favour cannot. be effec- 
ted at a price less than the price notified 
under Section 3 of the Act. The notified 
price has to be fixed on the basis of 
the recommendation to be made by the 
Expert Committee constituted under 
Section 4 of the Act and the Expert 
Committee is required to take into 
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consideration the market price of the 
forest produce, the cost of regenerating 
and maintaining the forest produce in 
cases where regeneration is necessary 
after selling the forest produce and such 
other matters as may be prescribed. 
If Section 5 of the Act provides that the 
forest produce covered by the Act shall 
not be sold at a price less than the price 
which is determined on the basis of the 
factors referred to above which appear 
to be quite relevant they cannot have 
any grievance. They cannot claim that 
they must be shown any concession and 
that the forest produce should be made 


available to them at a price which would 
be lower than the market price. Even 


when it is stated that any company 
owned by the Cental Government or 
the Government of Kerala or a co-ope- 
rative society (subject to the limit as 
regards the quantity of forest produce 
without the constraint contained in Sec- 
tion 5 of the Act, it does not mean that 
the forest produce would be made availa- 
ble to them at throw-away prices. It 
is reasonable to expect that the price 
payable for the forest produce in ques- 
tion by the Government companies or 
co-operative societies would be deter- 
mined after negotiations having regard 
to the public interest. In almost all the 
statutes by which the fiscal or economic 
interests of the State are regulated, pro- 
vision for granting exemption in appro- 
priate cases would have necessarily to 
be there and the power to grant exemp- 
tion is invariably conferred on the 
Government concerned. The Legisla- 
ture which is burdened with heavy 
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legislative and other types of work | 
not able to find time to consider in deta 
the hardships and difficulties that arg 
likely to result by the enforcement g 
the statute concerned. It has, therefor 
now become a well-recognised and cog 
stitutionally accepted legislative prad 
tice to incorporate provisions conferrip 
the powers of exemption of the Govern 
ment in such statutes. Such exemption 
cannot ordinarily be granted secretly. 4 
notification would have to be issued an¢ 
published in the Gazette and in th 
ordinary course it would be subject 
the scrutiny by the Legislature. Th 
power can be exercised only in the pub 
lic interest as provided by the section 
itself. The validity of provisions con: 
ferring the power of exemption has beer 
consistently upheld by this Court ina 
number of decisions commencing with 
the State of Bombay v.F. N. Balsare 
1951 SCR 682 : (AIR 1951 SC 318), 
The next question is whether Section' 
of the Act which restricts the power ; 
the Government to grant exemption t 
companies owned by the Central Gevern- 
ment or the Government of Kerala 
and to co-operative societies only is 
valid. As far as Government on 
takings and companies are concerned, 
it has to be held that they form a class 
by themselves since any profit that may 
make would in the end result in the 
benefit to the members of the general 
public. The profit, if any, enriches the 
public officer and not the private offef. 
The role of industries in the public se¢ 
tor is very sensitive and critical from 


4 


the point of view of national economy. 
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survival very often depends upon 
dgetary provision and not upon 
resources which are available 
industries in the private sector. 
are often established to break the 
of strangulation on economy 
the industries in private sector 
ave developed and may be using 
ke the industrial growth of the 
y. Anexemption or a concession 
provide them some _ breathing 
or settling down tine. It may be 
d asasubsidy at the worst. This 
rs to be the policy behind Article 
(ii) of the constitution. In appro- 
cases in order to place an indus- 
wned by the Government on an 
ing basis in the national interest, 
concession may have to be shown 
“It is neither alleged nor establish- 
it. if the éxemption is annulled the 
mners will be richer by a single 
or if it is retained they will be 
r by a single paisa. The only pur- 
hinted at is that if the public sec- 
made to pay more, it may useless 
aterial which in turn might be avai- 
to the private sector. 
laudable purpose to say the least 
The action of the State Govern- 
jn exempting the Government com- 
s from the operation of Sec- 
5 of the Act does not in the ins- 
case amount to the exclusion of 
idustries in the private sector from 
business nor does it deny the us- 
upplies of forest produce used as 
aaterial by these industries as alle- 
by them. The Government is not 
n to be taking any undue advan- 
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tage of the monopoly it enjoys as the 
owner of the forest and the position it 
holds as the sole supplier of forest pro- 
duce in fixing the minimum prices in 
order to preserve the national wealth 
from being wasted away. In the circu- 
mstances of this case it cannot be said 
that the provision is either arbitrary 
or unreasonable even though the Govern- 
ment industries may be rivals in trade 
to the industries in the private sec- 
tor. In Sher Singh v. Union of India 
(1984) 1 SCR 464 this Court has upheld 
Section 47 (IH) of the Motor vehicles 
Act, 1939 under which a statutory per- 
ference is shown to a State Trans- 
port Undertaking. In Viklad Coal Mer- 
chant Patiala v. Union of India (1984) 
1 SCR 657 the preference shown to the 
Government in allotment of railway 
wagons for transporting coal has been 
upheld. Learned counsel for the res- 
pondents however depended upon the 
decision of this Court in State of Rajas- 
than v. Mukanchand (1964) S SCR 903 
by which an exemption granted in res- 
pect of debts due to the State or a_ sche- 
duled bank from the operation of Sec- 
tion 2 (e) of the Jagirdar’s Debt Reduc- 
tion Act, 1937 was held to be not in 
conformity with the object of the Act 
and so violative of Article 14 of the Con- 
stitution. That case depended on the 
facts and circumstances surrounding the 
statute in question. We may refer here 
to the decision of this Court in Fateh- 
chand Himmatlal v. State of Maharas- 
htra (1977) 2 SCR 828. Where it is ob- 
served. 

“There is no merit in the plea Lia- 
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bilities due to government to local autho- 
rities are not tainted with exploitation 
ofthe debtor. Likewise, debts due to 
banking companies do not ordinarily 
suffer from overreaching, unscrupulous- 
ness or harsh treatment. Moreover, 
financial institution have, until recently, 
treatment the village and urban worker 
and petty farmer as untouchables and so 
do not figure in the picture. To exempt 
the categories above referred to is reaso- 
nable.”’ 

10. Hence, preference shon to Go- 
vernment companies under Section 6 


of the Act cannot be considered to - 


be discriminatory as they stand in a 
different Class altogether and the classi- 
fication made between Government com- 
panies and others for the purposes, of 
the Act isa valid one Same is the 
case with the clause which gives power 
under Section 6 of the Act to the Go- 
vernment to exempt sales of fore to 
produce in favour of co-operative socie- 
ties upto the limit mentioned therein. 
In P. V. Sivaranjan v. Union of India 
(1959) Suppl (1) SCR 779: the exemp- 
tion granted in favour of traders. carry- 
ing On export business ina small scale 
who formed co-operative societies was 
upheld. In Orient Weaving Mills (P) 
Ltd. v. Union of India (1962) Suppl 
(3) SCR 481 this Court upheld the ex- 
emption granted in favour of power- 
loom weavers ina co-operative society 
from the levy of central excise duties, 
We do not find any substance in. the 
contention that the provision granted 
exemption in favour of Government 
companies and the co-operative societies 
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as stated above is unconstitutional. — 
must, however, express our disappr 
val of one of the reasons given by tl 
High Court for striking down Sectic 
6 of the Act, namely. “private sect 
consumers generally show more ¢o 
cern in the speedy production of gooc 
in the finished products and in the : 
of them which isin public interest 
well”. The above observation is np 
warranted and is presumably based ¢ 
the personal opinion of the learn 
judges. Itis misleading and cannot 
the circumstances of the case serve 
a prop to support the contention oft 
respondents. E 
11. Therefore, the decision of t 
High Court that Section 6 ofthe A 
was violative of Article 14 of the Con 
titution is liable to be set aside. Wec¢ 
not also approve of the finding of fl 
High Court that even assuming that tl 
section was valid, the notification iss 
ed thereunder was invalid. It May ft 
stated here that the writ petitioners 0 
whom the burden lay have not give 
any valid reason as to why we shoul 
hold that the impugned notification we 
not in the public interest. As mét 
tioned ‘earlier the appellant, Hindusta 
Paper Corporation Ltd. established i 
factory after entering into an agre 
ment with the State Government as ft 
gards the regular supply of raw matt 
rial fromthe forests in the State ¢ 
Kerala for production of newsprint al 
that the said factory was employing 
large labour force. The other two cof 
cerns in whose favour the exemption | 
granted by the impugned  notificati0 
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he concerns of Kerala Government 
f. We have no matzrial in this case to 
| that the impugned notification 
not in the public interest. We accor- 
gly set aside the finding recorded by 
High Court on the validity of the no- 
ation also. 
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12. In the result, we allow the appe- 
als, set aside the judgement of the High 
Court and dismiss the writ petitions filed 
in the High Court. There shall, however, 
be no order as to costs. 


Appeals allowed. 
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OBSERVATION 


A) Constitution of India, Art. 12—Expression, ‘the State’ in Art. 12 — Inter- 
tion of —Definition of expression ‘the State’ in Art, 12 being for purposes 
rt III and Part IV expression is not confined to its ordinary and consti- 
nal sense es extended by inclusive portion of Art. 12 but used in the con- 
of the State in relation to Fundamentai Rights guaranteed by Part I{l and 
tive principles of State Policy contained in Part iV which are declared 
rt 37 to be fundamental to governance of the Country (Interpretation of 
tes—Inclusive definition) 
B) Constitution of India, Art, 12—“The State’—Central Inland Water 
sport Corporation Ltd—Though Govt. Company under 8. 617 of Compa- 
Act is ‘the Staie” within meaning of Art. 12 (Companies Act (1956), 8. 617). 
C) Constitution of India, Arts 14, 39 (a), 41 and 226—Central inland Water 
sport (Corporation Lid, Service Uiscipline and Appeal Rules (1979), R, 9 
. 9 (8) empowering Corporation to terminate services of permanent 
oyees without giving any reason and by giving notice —It is void under §., 
Contract Act as being opposed to pablic Policy—It is also ultra vires 
14 of Constitution and also violative of Directive Principles contained in 
| 39 (a) and 41 — However, right to resign is not void, Contract Act (9 of 
,S. 23). 1986 Lab IC 494 (Cal), partly Reversed. 
D) Contract Act (9 of 1982), S. 23 - Expression ‘Opposed to Public Policy’-- 
defined in Contract Act——Scope of transactions falling thereunder varies 
1 time to time. 
(E) Constitution of India, Arts 14, 226—it is not only cases to which Art. 
oplies that rules of natural justice come into play. 
(F) Central Inland Water Transport Corporatios Ltd. Service Discipline 
Appeal Rules (1979), Rr. 1, 9 (3) —Applicability Officers of Rivers Steam 
igation Company Ltd. whose services were taken over by Corporation un- 
Scheme of Arrangement sanctioned by Czlcutta High Court-—-Employees 
loyed mainly in managerial capacity—-No Separate orders issued by Board 
rectors in their case -[aey are goveraed by Rules. 
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Mr. A, P. Sen and Mr. D. P. Madon 
Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeals Nos. 4412 and 4413 of 1985, decided on 6-4-1986 in the case of 
ral Inland Water Transport v. Brojo Nath Ganguly and another, Respondents. 


And 
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Central Inland Water Transport Corporation Ltd and another, Appellants v. 7 


Kanti Sengupta and another, Respondents. 


TEXT 


Madon, J :—These Appeals by Spe- 
cial Leave granted by this Court raise 
two questions of considerable import- 
ance to Government companies and their 
employees including their officers. These 


questions are : 
(1) Whether a Government com- 


pany as defined in S. 617 of the Compa- 
nies Act, 1956. is ‘the State” within 
the meaning of Art. 12 of the Constitu- 
tion ? 

(2) Whether an _ unconscionable 
term in a contract of employment is 
void under S. 23 of the [ndian Contract 
Act, 1872, as being apposed to public 
policy and, when such a term is contai- 
ned in contract of employment entred 
into with a Government company, is 
also void as infiringing Art. 14 of the 
Constitution in case a Government com- 
pany is ‘“‘the State” under Art. 12 of the 
Constitution ? 


2. Although the record of these 
Appeals is voluminous, the salient facts 
lie within a narrow compass. The First 
Appellant in both these Appeals, namely, 
the Central Inland Water Transport 
Corporation Limited (hereinafter _refer- 
red to in short as “the Corporation’’), 
was incorporated on February 22, 1967. 
The majority of the shares of the Corpo- 
ration were at all times and still are held 
by the Union of India which is the 
Second Respondent in these Appeals, 
and the remaining shares were and are 


held by the State of West Bengal a 
the State of Assam. Section 617 
Companies Act, 1956 (Act No. | of 19, 
provides as follows : ' 


. 
“617. Definition of Governme 
Company” — 


For the purposes of this Act Gover 
ment Company means any compa 
in which not less than fifty-one per ce 
of the paid-up share capital is held 
the Central Government, or by 4 
State Government or Governments, © 
partly by the Central Government ai 
partly by one or more State Gover 
ments and includes a company which 
a subsidiary of a Government compai 
as thus defined.”” As all the shares” 
the Corporation are held by differe 
Governments, namely, the Governm 
of India and the Governments of We 
Bengal and Assam, the Corporation 
not only a Government company as ‘ 


ned by the said S. 617 but is a compat 


wholly owned by the Central Gova) 
ment and two State Governments. 7 


3. Clause III (A) of the Memoral 
dum of Association of the Corporatio 
lists the main objects of the Corpor 


tion and clause III (B) of the Memoral 
dum of Association lists the objec 


incidental or ancillary to the main obj 
cts. It is unnecessary to reproduce @ 
these objects for according to the Pel 

tions filed by the Corporation obtal _ 
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pecial Leave in these Appeals, it 
ently engaged in carrying out the 
ing activities, namely. 

i) maintaining and running river 
e with ancillary function of main- 
ce and operation of river-site jetty 
rminal; 

ii) constructing vessels of various 
nd descriptions; 

lii) repairing vessels 
and descriptions; and 


of various 


iv) undertaking general engineer- 
tivities. | 3 

Article. 4 of the Articles of 
ijation of the Corporation provi- 
hat the Corporction is a private 
any within the meaning of Clause 
of sub-section (1) of S. 3 of the 
anies Act and that no invitation 
be issued to the public to subscribe 
any shares in, or debentures or 
nture stock of, the Corporation. 
le 51 of the Articles of Association 
2rs upon the President of India the 
r to issue from time to time such 
tions or instructions as he may 
der necessary in regard to. the 
‘s or the conduct of the business 
e Corporation or of the Directors 
of. The said Article also confers 
‘the President the power to issue 
directions or instructions to the 
oration as tothe exercise and per- 
ance of its functions in matters 
ving national security or public 
est. Under the said Article, the 
ctors of the Corporation are bound 
mply with and give immediate eff- 
such directions and instructions 
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Under Art. 51A, the President has the 
power to call for such returns, accounts 
and other information with respect to 
properties and activities of the Corpora- 
tion as might be required from time to time. 
Under Art. 40, subject to the provisions 
of the Companies Act and the directions 
and instructions issued from time to 
time by the President under Art. 5], 
the business of the Corporation is to be 
managed by the Board of Directors. 
Under Art. 14 (a), subject to the provi- 
sions of S. 252 of the Companies Act, 
the President is to determine in writing 
from time to time the number of Direc- 
tors of the Corporation which, however, 
is not to be less than two or more than 
twelve and under Art. 14 (b), at every 
annual general meeting of the Corpora- 
tion, every Director appointed by the 
President is to retire but 1s eligible for 
re-appointment. Under Art. 15 (a), the 
President has the power at any time 
and from time to time to appoint any 
person as an additional Director. Under 
Act. 16, the President has the power to 
remove any Director appointed by him 
from office at any time in his absolute 
discretion. Under Art. 17, the vacancy 
in the office of a Director appointed by 
the President caused by retirement, re- 
moval, resignation, death or otherwise, 
is to be filled by the President by fresh 
appointment. Article 18 provides that 
the Directors are not required to hold 
any share pualification. Under Article 
37, the President may from time to time 
appoint one of the Dierctorsto the 
office of the Chairman of the Board of 
Directors or to the office of the Mana- 
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ging Director or to both these offices for 
such time and such remunerations as 
the President may think fit and the Presi- 
dent may also from time to time remove 
the person or persons so appointed from 
service and appoint another or others in 
his or their place or places. Under Art. 
the Chairman of the Board has the 
power, on his own motion, and is 
bound, when requested by the Manag- 
ing Director in writing, to reserve for the 
consideration of the President the matters 
relating to the working of the Corpora- 
tion set out in the said Article. Article 


42 lists the matters in respect of which - 


prior approval of the President is required 
to be obtained. Under Article 47, the au- 
ditor auditors or the Corporation are to 
be appointed or re-appointed by the 
Central Government on the advice of the 
Comptroller and Auditor-General of 
India. The said Article also confers power 
upon the Comptroller and Auditor-Gene- 
ral of India to direct the manner in 
which the accounts of the Corporation 
are to be audited and to give the auditors 
instructions in regard to any matter rela- 
ting to the performance of their function. 
Under the said Article, he has also the 
power to conduct a supplementary or 
test audit of the accounts of the Corpo- 
ration by such person or persons as he 
may authorize in that behalf and for 
the purposes of such audit to require 
such information or additional informa- 
tion to be furnished to such person or 
persons on such matters by such person 
or persons as the Comptroller and Audi- 
tor-General may, by general or special 
order, direct. 
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2. Under Clause (v) of the Met 
randum of Association, the authorj 
share capital was rupees four crures, 
was raised to rupees ten crores by 
special resolution passed at the Ann 
General. Meeting of the Corporat 
held December 30, 1972, and _furt 
raised to rupeees twenty crores bya § 
cial resolution passed at the Ann 
General Meeting held on Nove 
5, I979. : 

6. The above facts and the pre 
sions aforementioned of the Memorg 
dum of Association and the Article 
Association clearly show that noto 
is the Corporation a Govenment 
pany of which all the shares were a 
are owned by the Central Governm 
and two State Governments but i 
Government company which is 
the complete control and managem ne 
of the Central Government. | 

7. A company called the ‘Rive 
Steam Navigation Company Limite 
was carrying on very much the sat 
business including the maintenance al 
running of river service as the Corpof 
tion is doing. A Scheme of Arrangt 
ment was entered into between the sai 
Company andthe Corporation. Mf 
Calcutta High Court by its dated Ma 
5, 1967, approved the said Scheme 
Arrangement and ordered the closuré¢ 
the said Company and further direct 
that upon payment to all the creditOr 
of the said Company the said Compaf, 
would stand dissolved . without windili 
up by an order to be obtained from-tit 
High Court and accordingly, upon pay 
ment to. all the. cerditors, the sal 
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any was ordered to be dissolved. 
id Scheme of arrangement provi- 
at the assets and certain liabilities 
said Company would be taken 
by the Corporation. The said 
e of Arrangement as approved by 
igh Court also provided as 
S: 
(a) That the new Company shall 
s many of the existing staff or 
as possible and as can be reasona- 
aken over by the said transferee 
any subject to any valid objection 
y individual employee or em- 
S. 
) That as to exactly how many can 
ployed it is left to the said trans- 
Company’s bona fide discretion. 
) That those employees who can- 
e taken over shall be paid by 
ansferor Company all moneys due 
-m under the law and all legitimate 
legal compensations payable, to 
either under Industrial Disputes 
or otherwise legally admissible and 
uch moneys shall be provided by 
overnment of India to the existing 
feror Company who will pay these 


. The First Respondent in Civil 
al No. 4412 of 1985, Brojo Nath 
uly, was, at the date when the said 
ne of Arrangement became effecti- 
forking in the said Company and 
services were taken over by the 
ration and he was appointed on 
mber 8, 1967, as a Deputy Chief 
unts Officer. The First Respon- 
in Civil Appeal No. 4413 of 1985, 
1 Kanti Sen gupta, was also work- 
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ing in the said Company and his services 
were also taken over by the Corporation 
and he was appointed on September 
8, 1967, as Chief Engineer on the ship 
“River Ganga’, It is unnecessary to 
refer at this stage to the terms and con- 
ditions of the letters of appointment is- 
sued to these two Respondents as they 
have been subsequently superseded by 
service rules framed by the Corporation 
except to state that under the said letters 
of appointment the age of . superanuation 
was fifty-five years unless the Corpora- 
tion agreed to retain them beyond this 


period. The said letters of appoint- 
ment also provided that these Respon- 


dents would be subject to the service 
rules and regulations including the con- 
duct rules. Service rules were framed 
by the Corporation for the first time 
in 1970 and were replaced by new rule 
in 1971. 

9. Weare concerned in these Ap- 
peals with the ‘Central Inland Waiter 


Transport Corporation Ltd. Service 
Discipline and Appeal Rules”’ 
of 1979 framed by the Corporation. 


These rules will hereinafter be referred 
to in shortas ‘‘the said Rules’. The 
said Rules apply to all employees in the 


service of the Corporation in all units 
in West Bengal, Bihar, Assam or in 


other state or Union Territory except 
those employees who are covered by the 
Standing Orders under the Industrial 
Employment (Standing Orders) Act, 
1946, or those employees in respect of 


whom the Board of Directors has issved 
separate orders. Rule 9 of the said 


Rules deals with termination of employ- 
ment for acts other than misdemeanour, 
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The relevant provisions of the said Rule 
9 relating to permanent employees are 
follows: ; 

“9. Termination of Employment 
for Acts other than Misdemeanour. 


(i) The employment of a perma- 
nent employee shall be subject to ter- 
mination on three months, notice on 
either side. The notice shall be in wri- 
ting on either side. The Company may 
pay the equivalent of three months’ basic 
pay and dearness allowance, if any, in 
lieu of notice or may deducta like am- 


ount when the er ployee has failed to. 


give due notice. 


(ii) The services of a permanent 
employee can be terminated on the gro- 
unds of “Services no longer required 
in the interest of the Company” with- 
out assigning any reason. A permanent 
employee whose services are terminated 
under this clause shall be paid 15 days 
basic pay and dearness allowance for 
each completed year of continuous ser- 
vice in the Company as compensation. 
In addition he will be entitled to encash- 
ment of leave at his credit.” 


Under Rule 10, an employee is to 
retire on completion of the age of fifty- 
eight years though in exceptional cases 
and in the interest of the Corporation, 
an extension may be granted with the 
prior approval of the Chairman-cum- 
Managing Director and the Board of 
Directors. Rule 11 provides as follows: 


“11. Resignation.— 


Employees who wish to leave the 
Company’s services must give the Com- 


to be followed in certain cases. This sp 
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pany the same notice as the Comp. 
is required to give them under Rule 9? 


Rule 33 provides for suspension 
an employee where a disciplinary ) 
ceeding against him is contemplated 
is pending or where a case against 
in respect of any criminal offence 
under investigation or trial Rule 34 DI 
vides for payment of subsistence alloy 
nce during the period of suspensi 
Rule 26 sets out the different penalt} 
which can be imposed on an employ 
for his misconduct. These penalt 
are divided into minor and major pen 
ties. Rule 37 is as follows: 


37. Acts of Misconduct— — 4 

Without prejudice to the genei 
meaning of the term ‘misconduct’ { 
Company shall have the right to tern 
nate the services of any employee at @ 
time without any notice if the employ 
is found quilty of any insubordinati¢ i0 
intemperance or other misconduct or 
any breach of any rules pertaining 
service or conduct or non- perce n 
of his duties.” : 

Rule 38 prescribes the procedure fi 
imposing a major penalty and sets 0 
in detail how a disciplinary is to be he 
Rule 31 provides for action to be také 
by the disciplinary authority on the rept 
rt made by the Inquiring Authorit 
Rule 40 prescribes the procedure tot 
followed for imposing minor penaltie 
Rule 43 provides for a special procedl 


| 


r 
msl 


cial procedure consists of dispensif 
with a disciplinary inquiry. alone 
The said Rule 42 provides as follows: 
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43 Special Procedure in Certain 


otwithstanding anything contai- 
1 Rule 38, 39 or 40 the disciplinary 
rity may impose any of the penal- 
specified in Rule 36 in any of the 
ing circumstances : — 

i) The employee has been convic- 
m a criminal charge, or on the stre- 
of facts or conclusions arrived at 
judicial trial; or 

ii) where the disciplinary autho- 
satisfied for reasons to be recor- 
y it in writing that it is not reaso- 
practicable to hold an inquiry in 
anner provided in these Rules; or 
iii) where the Board is satisfied 
in the interest of the security of the 
yoration/Company, it is not expe- 
‘to hold any inquiry in the manner 
ided in these rules.”’ 


Rule-45 provides for an appeal 
ist an order imposing penalty 
the appropriate authority  speci- 
in the Schedule to the said 
s and Rule 45-A provides for a 
Ww. 


10. We are concerned in these 
eals with the validity of clause (i) 
ule 9 only. 

11. So far as Ganguly, the First 
yondent in Civil Appeal No. 4412 
985 is concerned, he was promo- 
0 the post of Manager (Finance) in 
yber 1980 and also acted as Gene- 
Manager (Finance) from November 
| to March 1982. On February 16, 
3a confidential letter was sent to 


Gi> 
C5) 
qc 
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him by the General Manager (Finance), 


who is the Third Appellant in Civil 


Appeal No. 4412 of 1985, to reply 
within twenty-four hours to the allega- 
tion of negligence in the maintenance 
of Provident Fund Accounts, Ganguli 
made a representation as also gave 


a detailed reply to the said show cause 
notice. Thereafter by a letter dated 


February 26, 1983, signed by the Chair- 
man-cum-Managing Director of the 
Corporation, a notice under clause (i) 
of Rule 9 of the said Rules was given 
to Ganguli terminating his service with 
the Corporation with immediate effect. 
Along with the said letter a cheque for 
three months’ basic pay and dearness 
allowance was enclosed. 

12. So far as Sengupta, the First 
Respondent in Civil appeal No. 4413 
of 1985, is concerned, ‘he was promoted 
to the post of General Manager (River 
Services) with effect from January 1, 
1980. His name was enrolled by the 
Bureau of Public Enterprises and he 
was called for an interview for the post 
of Chairman-cum-Director of the Corpo- 
ration by the Public Enterprises Selec- 
tion Board. According to Sengupiéa, 
he could not appear before the Selec- 
tion Board as he received the letter ca- 
lling him for the interview after the 
date fixed in that behalf. According to 
Sengupta, the new Chairman-cum-Ma- 


naging Director who was selected at 
the said interview bore a grudge again- 


st him for having competed against him 
for the said post and on February Il, 
1983, he issued a charge-sheet against 
Sengupta intimating to him thata dis- 
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ciplinary inquiry was proposed to be 
held against him under the said Rules 
and calling upon him to file his written 
statement of defence. By his letter 
dated February 10, 1983, addressed to 
the Chairman-cum-Managing Director, 
Sen gupta denied the charges made aga- 


inst him and asked for inspection of 
documents and copies of statements of 


witnesses mentioned in the said charge- 
sheet. By a letter dated February 26, 
1983, signed by the Chairman-cum- 
Managing Director notice was given to 
Seagupta under clause (i) of Rule 9 of 
the said Rule, 
with the Corporation with immediate 
effect. Along with the said letter a 
cheque for three months’ basic pay and 
dearness allowance in lieu of notice was 
enclosed. 

13. Both Ganguly and Sengupta 
filed writ petitions in the Calcutta High 
Court under Art 226 of the Constitu- 
tion challenging the termination of 
their service as also the validity of the 
said Rule 9 (i). In both these writ 
petitions rule nisi was issued and an ex- 
parte ad interim order staying the ope- 
ration of the said notice of termina- 
tion was passed by a learned single 
Judge of the High Court. The Appe- 
llants before us went in Letters Patent 
Appeal before a Division Bench of the 
said High Court against the said ad 
interim Orders, the appeal in the case 
of Ganguly being F.M.A.T. No. 1604 
of 1983 and in the case of Sen gupta 
being F. M. A. T. No. 649 of 1983. 
On January 28, 1985, the Divisi- 
on Bench ordered in both these Appe- 


terminating his service | 
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als that the said writ petitions sho 
uld stand transferred to and he 
by it along with the said appeals. 7 
said appeals and writ petitions w 
thereupon heard together and by! 
common judgement delivered on Augi 
9, 1985 (reported in 1986 Lab IC a 


the Division Bench held that the Cq 
poration was a State within the m¢ 


ning of Article 12 of the Constituti 
and that the said Rule 9 (i) W 
ultra. vires Article 14 of the Constif 
tion. Consequently the  Divisi 
Bench struck down the said Rt 
9 (i) as being void. It also quash 
the impugned orders of terminati¢ 


dated February 26, 1983. It is again 
the said judgement and orders of ff 


Calcutta High Court that the presé 
Appeals by Special Leave have bet 
filed. 

14. The contentions raised onb 
half of the Corporation at the hearit 
of these Appeals may be thus summal 
zed ° y 
(1) A Government company stan 
ona wholly different footing from 
statutory corporation for while a stat 


tory corporation is established by : 
statute, a Government company is incdl 
porated like any other company B 


obtaining a certificate of incorporatié 
under the Companies Act and, theft 
fore, a Government company can 


come within the scope of the tem“ 
State” as defined in Article 12 of f 


Constitution. | 

(2) A statutory corporation is usl 
ally established in order to create” 
monopoly in the State in respect of 
particular activity. A Governme t cot 


ee oe 


No. 55, p. 09 


s, however, not established for this 
se. 


) The Corporation does not have 
nopoly of inland water transport 

only a trading company as in 
by the objects clause in its Memo- 
m of Association. 


) Assuming a Government com- 
is ‘‘the State” within the meaning 
icle 12, a contract of employm:nt 
d into by it is like any other cont- 
entered into between two parties 
term in that contract cannot be 
down under Article 14 of the 
itution of the ground that it is 
ry or unreasonable or unconscio- 
or one-sided or unfair. At the hear- 
these Appeals the Union of India, 
is the Second Respondent in these 
als, joined in the contentions raised 
> Corporation. 


5. The arguments advanced on 
f of the contesting Respondents in 
| outlines were as follows : 


1) The definition of the expression 
State” given in Article 12 is wide 
zh to include within its scope and 
a Government Company. 


2) A State is entitled to carry on 
activity, even a trading activity, 
gh any of its instrumentalities or 
ies, whether such instrumentality or 
yy be one of the Departments of the 
rnment, a statutory corporation, a 
tory authority or a Government 
any incorporated under the Com- 
s Act. 


3) Merely because a Government 
any carries On a trading activity 


vg i 
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or is authorized to carry on a trading 
activity does not mean that it is excluded 
from the definition of the expression ‘“‘the 
State” contained in Article 12. 


(4) A Government company being 
“the State” within the meaning of Arti- 
cle 12 is bound to act fairly-and reasona- 
bly and if it does not do so, its action 
can be struck down under Article 14 as 
being arbitrary. 


(5) A contract of employment 
stands on a different footing from other 
contracts. A term ina contract of em- 
ployment entered into by a private em- 
ployer which is unfair, unreasonable and 
unconscionable is bad in law. Sucha 
term in a contract of employment entered 
into by the State is, therefore, also bad 
in law and can be struck down under 
Article 14. 


16. During the course of the hear- 
ing of these Appeals the Central Inland 
Water Transport Corporation Officers’ 
Association made an application for per- 
mission to intervence in these Appeals 
and permission to intervence was granted 
to it by this Court. The said Association 
supported the stand taken by the contes- 
ting Respondents. ) 

17. We will now examine the cor- 
rectness of the rival submissions advarce 


at the Bar. | 
18. The word “State” has different 


meanings depending upon the context in 
which it is used. In the sense of being 
a polity, it is defined in the Shorter Ox- 
ford English Dictionary, Third. Edition, 
Volume II, page 2005, as “fa body of 
people occupying a defined territory and 
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organized under a sovereign govern- 
ment”. The same dictionary defines the 
expression “the State” as “the body 
politic as organized for supreme civil 
rule and government ; the political or- 
ganization which is the basis of civil 
government ; hence, the supreme civil 
power and government vested in a coun- 
try or nation”. According to Black’s 
Law Dictionary, Fifth Edition, page 1262, 
“In its largest sense, a ‘state’ is a body 
politic or a society of men’’. According 
to Black, the term “State” may refer 
“either to the body politic of a nation 


ie. g. United States) or to an individual . 


governmental unit of such nation (e. g. 
California). In modern International 
practice, whether a community is deemed 
a State or not depends upon the general 
recognition accorded to it by the exist- 
ing group of other States. A State must 
have a relatively permanent legal organi- 
zation, determining its structure and the 
relative powers of its major governing 
bodies or organs. This legal organiza- 
tional permanence of a State is to be 
found in its Constitution. With rare 
exceptions, such as the United Kingdom, 
most States now have a written Constitu- 
tion. The constitutional structure of a 
State may be either unitary, as when it 
has a single system of government appli- 
cable to all its parts, or federal when it 
has one system of government operating 
in certain respects and in certain matters 
in all its parts and also separate govern- 
ments operating in other respects in 
distinct parts of the whole. In such a 
case the units or sub-divisions having 
separate governments are variously called 
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‘states’ as in India, U. S. A. and Aust 
lia, ‘provinces’ as in Canada, ‘cantons? 
in Switzerland, or designated by off 
names. | 

19. Our Constitution is federal 
structure, Clause (1) of Article 1 of { 
Constitution provides that “India, thaf 
Bharat, shall be a Union of States” q 
clause (2) of that Article provides th 
“The States andthe territories there 
shall be as specified in the First Sch 
dule”. The word “States” used in Af 
cle 1 thus refers to the federating uni 
India itself being a State consisting” 
these units. The term ‘‘States”’ is define 
variously in some of the other Arti¢l 
of the Constitution as the context of ft 
particular Part of the Constitution © 
which it is used requires. Part VI of t 
Constitution is headed ‘The States” at 
provides for the from of three organs: 
a State, namely, the Executive, the Legi 
lature and the Judiciary, Article 15 
which is the opening Article in Part} 
of the Constitution, provides as follows 

152. Definition. — 


In this Part, unless the context othe 
wise requires, the expression ‘State’ d0 
not include the State of Jammu af 
Kashmir.”’ j 


The State of Jammu and Kashmif! 
excluded because that State, though 0 
of the States which constitute the Unid 
of India, had, in pursuance of the prow 


L: 


sions of Article 370 of the Constitut 
(Application to Jammu and Kashif 
order, 1954 (C. O. 48), set up a Constill 
ent Assembly for one internal Constill 
tion of the State and it had framed 
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jtution of Jammu and Kashmir 
was adopted and enacted by that 
ituent Assembly on November 17, 
Article 152 also, therefore, uses 
pression ‘‘State’’? as meaning the 
ting units which constitute the 
of India. Part XIV of the Cons- 
n deals with services under the 
and the States. Article 308 pro- 
s follows: 


308. Interpretation.— 

this Part, unless the context 
ise requires, the expression ‘State’ 
not include the State of Jammu 
ashmir.” 


his definition read with the other 
ions of Part XIV shows that the 
“State”? applies to the federating 
(other than the State of Jummu 
Kashmir for the reason mentioned 
>) which together constitute the 
n of India because in the other 
le of Part XIV wherever the Union 
Jia is referred to, itis described as 
Union”. Article 366 of the Constitu- 
defines certain expression used in 
Sonstitution of India. That Article, 
ver, does not contain any defini- 
of the term ‘‘State.” Under Art 367 
nless the context otherwise requi- 
he General Clauses Act. 1897 (Act 
X of 1897, subject to any adapta- 
any modifications that may be 
therein by the President of Indian 
r Article 372 to bring that Act 
accord with the provisions of the 
titution, applies for the interpreta- 
of the Constitution, Clause (58) of 
on 3 of the General Clauses Act 
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defines the term “‘State”’ as follows : 

“(58) ‘State’. 

(a) asrespects any period before 
the commencement of the Constitution 
(Seventh. Amendment) Act. 1956, shall 
mean a Part A State, a Part B State or 
a Part C State and 


(b) as respects any period after 
such commencement, shall mean a State 
specified in the First Schedule to the 
Constitution and shall include a Union 
territory. 


This definition, therefore, also con- 
fines the term “‘State’’ to the federating 
units which together form the Union of 
India. 


20. We are concerned in these 
Appeals with Article 12. Article 12 
forms part of Part III of the Constitu- 
tion which deals with Fundamental 
Rights and provides as follows: 


12. Definition— 

In this Part, unless the context other- 
wise requires, ‘the State’ includes the 
Government and Parliament of India 
and the Government and the Legisla- 
ture of each of the State and all local 
or other authorities within the territory 
of India or under the control of the 
Government of India’ (Emphasis supp- 
lied). The same definition applies to the 
expression “the State’’ when used in Part 
[IV of the Constitution which provides 
for the Directive Principles of State 
Policy, for the opening Article of Part IV, 
namely, Article 36, provides : 


**36. Definition— 


In this Part, unless the context 
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otherwise requires, ‘the State’ has the 
same meaning as in Part III.” 

the expression “‘local authority” 
defined in clause (31) of section 3 of re 
General Clauses Act as follows: 


«(31) ‘Local authority’ shall mean 
a municipal committee, district Board, 
‘body of port commissioners or other 
authority legally entitled to, or entrusted 
by the Government with, the control or 
management of a municipal or local 
fund.” 


“20> of “the 


Thus, the expression 


State’” when used in Parts IIf and IV 


‘of ‘the Constitution’ is not confined to 
only the federating States or the Union 
_of India or even to both. By the express 
terms of Article 12 the expression “the 
State”? includes— 

(1) the Government of India, 

(2) Parliament of India, 


(3) the Government of each of the 
States which constitute the Union of 
India, 

(4) the Legislature of each of the 
‘States which constitute the Union of 
India, 


(5). all local authorities within the 
territory of India, 
. (6) all local authorities under the 
control of the Government of India, 


(7) all other authorities within the 
territory of India, and 


(8) all other anthorities under the 
control of the Government of India. 

22. There are three aspects of Art. 
12 which require to be particularly noti- 
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ced. ° These’aspects'are °° °° \:jljog 
(i) the definition given in Art, 
is not an explanatory and restrict 
definition but an extensive definition?” 
(ii) it is the definition of the exp 
ssion ‘the State’ and not of the t 


“State” or “States”, and 
(ili) it is inserted in the Const 


tion for the purposes of Parts Ila 


IV thereof. fi 
23. As pointed out in Craies , 


Statute Law, Seventh Edition, page 2] 
where an interpretation clause defines 
word to mean a particular thing, ¢ 
definition is explanatory and prima fac 
restrictive; and whenever an interpret 
tion clause defines a team to inclu 
something, the definition is extensiy 
While an explanatory and _ restricti 
definition confines the meaning of th 
work defined to what is stated in th 
interpretation clause. so that whereve 
the work defined us used in the particu 
lar statute in which that interpretati 
clause occurs, it will bear only that me 
ning unless where, as is usually providec 
the subject or context otherwise, 4 
extensive definition expands or extend 
the meaning of the word defined to if 
clude within it what would otherwis 
not have been comprehended in it whel 
the word defined is used in its ordinat) 
sense. Article 12 uses the word “‘inell 
des”. It thus extends the meaning 
the expression ‘the State” so as i 
include within it also” what otherwis 
may not have been comprehended i 
that expression when used ‘in its ofdh 
nary legal sense. 4 . 

24. Article 12 defines the expre: | 
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e State’? while the other Articles 
Constitution referred to above, 
Article 152 and Article 308, and 
(58) of Section 3 of the General 
s Act define the term “State”. 
eliberate use of the expression 
ate’ in Art. 12 as also in Art. 


ld have normally shown that this 
ion was used to denote the State 


rdinary and Constitutional sense 
independent or sovereign State 
e inclusive clause in Art. 12 
have extended this meaning to 
within its scope whatever has 
xpressly set out in Art. 12. The 
ion of the expression “the State” 
12 is, however, for the purposes 
ts IIand IV of the Constitution. 
contents of these two Parts 
1 show that the expression ‘“‘the 
in Art 12 as also in Art. 36 
| confined to its ordinary and 


itutional sense as extended by the. 


ive portion of Art. 12 but is used 
concept of the State in relation to 
indamental Rights guaranteed by 
III of the Constitution and the 
tive Principles of State Policy con- 
1 in Part IV of the Constitution 
| Principles are declared by Art. 
be fundamental to the governance 
> country and enjoins upon the 
to apply in making laws. 

5. What then does the expression 


State’? in the context of Parts II] 
V of the Constitution mean ? 


6. Men’s concept of the State as 
ity or a political unit or entity and 
the functions of the State are 
1ould be have changed over the 
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years and particularly in the course of 
this century. A man cannot obstinatcly 
cling to the same ideas and concepts all 
his life. As Emerson said in his essay 
on ‘Self. Reliance”. ‘‘A foolish consis- 
tency is the hobgoblin of little minds’. 
Man is by nature ever restless, ever 
discontent, ever seekihg something new, 
ever dissatisfied with what he has. This 
inherent trait in the nature of man 
is reflected in the society in which 
he lives for a society is a conglo- 
merate of men who live in it. Just 
as man by nature is dissatisfied, so 
is society. Just as man seeks something 
new, ever hoping that a change will 
bring about something better, so does 
society. Old values, old ideologies and 
old systems are thus replaced by new 
ideologies, a new set of values and a new 
system; they in their turn to be replaced 
by different ideologies diferent values 
and a different system. The ideas that 
seem revolutionary become outmoded 
with the passage of time and the here- 


sies of today become the dogmas of 
tomorrow. What proves to be adequate 


and suited to the needs ofa society at 
a given time and in particular circums- 
tances turns out to be wholly unsuited 
and inadequate in different times and 
under different times and under diffe - 
rent circumstances. 

27. The story of mankind is punc- 
tuated by progress and retrogression. 
Empires have risen and crashed into the 
dust of history. Civifizations have 
flourished, reached their peak and 
passed away. In the year 1625, Carew, 
C. J., while delivering the opinion of 
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the House of Lords in Re the Earldom 
of Oxford, (1625) W. Jo 96, 101 SC 
(1626) 82 ER 50.53 in a dispute relating 
to the descent of that Earldom, said: 


‘and yet time hath his revolution, 
there must be a period and an end of 
all temporal things, finis retum, an end 
of names and dignities, and whatsoever 
is terrene.” 


The cycle of change and experime- 
nt, rise and fall, growth and decay, and 
of progress and retrogression recurs 
endlessly in the history of man and the 
history of civilization. 
First Chorus from ‘‘The Rock” said: 

“QO. perpetual revolution of configu- 
red stars, 


O. perpetual recurrence of determi- 
ned seasons, 


O. world of spring and autumn, 
birth and dying; 
The endless cycle of idea and action, 


Endless invention, endless experi- 
ment’’, 


18. The law exists to serve the 
needs of the society which is governed 
by it. Ifthe law is to play its allotted 
role of serving the needs of the society, 
it must reflect the ideas and ideologies 
of that society. It must keep time with 
the heart beats of the society and with 
the needs and aspirations of the people. 
As the society changes, the law cannot 
remain immutable, the early nineteenth 
century esSayist and wit, Sydney Smit, 
Said, “When I hear any man talk of an 
unalterable law, 1am convinced that he 
is an unalterable fool.” The law must, 


T. S. Eliot in the — 


-process of Judicial interpretation adaj 
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therefore, in a changing society mag 
in tune with the changed ideas q 
ideologise Legislatures are, howey 
not best fitted for the role of adapti 
the law to the necessities of thea 
for the legislative process is too sl 
and the legislatures often divided by J 
tics, slowed down by periodic electio; 
and overburdened with myriad oth 
legislative activities. A constitutional d 
cument is even less suited to this ta 
for the philosophy and the ideolog 
underlying it must of necessity 
expressed in broad and general tern 
and the process of amending a Constit 
tion is too cumbersome and consumit 
to meet the immediate needs. This tas 
must, therefore, of necessity fall upc 
the courts because the courts can by t 


the law to suit the needs of the society. 

29. A large number of authoriti 
were cited before us to show how th 
courts have interpreted the expressi 
“the State” in Article 12. As thes 
authorities are decisions of this Cour 
we must perforce go through the whol 
gamut of them though we may prefat 
an examination of these authorities W 
the observation that they only 4 
to show how the concepts of t 
Court have changed both with respe 
to Article 12 and Article 14 to kee 
pace with changing ideas and 
red circumstances. Before embarkil 
upon this task we would, task W 
would, however, like, to quote f 
following passage (which has becomé 
classic) from the opening paragraph 0 
Justice Oliver Wendell Holmes’s. Ti 
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on Law’ which contains, the lec- 
delivered by him while teaching 
Harvard and which book was 
ed in 1881 just one year before 
appointed an Associate Justice 
Massachusetts Supreme Judicial 


It is something to show that the 
tency of a system requires a parti- 
esult, but itis not all. The life 
has not been logic: it has been 
ence. The felt necessities of the 
the prevalent moral and _ political 
es, intuitions of public policy, 
d or unconscious, exen the preju- 
which judges share with their 
men, have had a good deal more 
than the syllogism in determining 
les by which men should be gover- 
The law embodies the story ofa 
ns development through many 
ries, and it cannot be dealt with 
t contained only the exioms and 
laries of a book of mathematics. 
Jer to know what it is, we must 
what it has been, and what it 
to become. We must alternately 
It history and existing theories 
gislation. But the most difficult 
r will be to understand the combi- 
n of the two into new products at 
stage. The substance of the law at 
iven time pretty nearly corres- 
s, so faras it goes, with what is 
understood to be convenient; but 
rm and machinery, and the degree 
ich itis able to work out desired 
s, depend very much upon its 


? 


0. We will, briefly 


therefore, 
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sketch the temper of the time in which 
out Constitution was enacted and the 


purposes for Which Parts II{ and IV were 
inserted in our Constitution. 


31. The bombs which. had rained 
down upon the cities of Europe, Africa 
and Asia and the Islands in the Pacific 
had changed, and changed dramatically, 
not only the political but also the socio- 
logical, ideological and economic map 


of the world. A world reeling from the 
horrors of the Second World War and 


seekingto recover fromthe trauma 
caused by its atrocities sought to band 
all nations into one Family of Man and 
for this purpose set up the United 
Nations Organization in order to save 
succeeding generations from the scourge 
of war which had twice in this century 
brought untold sorrow to mankind and 
in order to reaffirm faith in fundamental 
human rights, in the dignity and worth 
of the human person and in the equal 
rights of man and woman and of nations 
large or smal], and thus to give concrete 
shape to the dream of philosophers and 
poets that the war-drums would throb 
no longer and the battle-banners would 
be furled in the parliament of Man and 
the Federation of the world. But much 
had gone before. There was the signi1g 
of the Inter-Allied Declaration of June 


12, 1941, at S. James’s Palace in London 


by the representatives of the United 
Kingdom, the Common-wealth, General 
de Gaulle and the governments in exile 
of the European countries conquered by 
Nazi Cermany; there was the Atlantic 
Charter of August 14, 1941 ; there was 
the declation of the United Nations 
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signed on New Year’s Day of 1942 at 
washington, D.C., by twenty six nations 
who were fighting the Axis; there was 
the Declaration made at the Moscow 
Conference in October 1943 and at the 
Teheran Conference of December 1, 
1943; there was the Dumbarton Oaks 
Conference held in Washington, D. C., 
in August and September 1944; there 
was the Yalta Conference in February 
1945; all these culminating in the adop- 
tion on June 25, 1945, of the Charter 
of the United Nations in the Opera 
House of San Francisco and the affixing 
of signatures thereon the next day in the 
auditorium of the Veterans’ Memorial 
Hall. Thereafter, in pursuance of Article 
68 of the Charter of the United States, 
the Economic and Social Council set up 
the Human Rights Commission in 1946. 
This Commission began its work in 
January 1947 under the chairmanship of 
Mrs. Eleanore Roosevelt, the widow of 
president Franklin D. Roosevelt. The 
Universal Declaration of Human Rights 
prepared by the Commission was adop- 
ted by the General Assembly on Decem- 
ber 10, 1908, at its session held in the 
Palais de Chaillot in Paris. Of the fifty- 
eight nations represented at that Session, 
none voted against it, two were absent, 
and eight abstained from voting. 

32. It was thus in an atmosphere 
surcharged with human suffering and 
yet a firm resolve not to succumb to it 
that the Constituent Assembly which 
was set up to frame the Constitution of 
India embarked upon its task on Decem- 
ber 9, 1946, re assembled after the mid- 
night of August 14, 1947, as the sover- 
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eign Constituent Assembly for Indj 
After partition and fresh election in ¢ 
new provinces of West Begal and Ea 
Punjab, it re-assembled on October 3 
1947, and thereafter on November 
1949, adopted and enacted the Constif 
tion of India. 


33. Before commencing its wor 
Constituent Assembly adopted a Resolt 
tion leaving down its objectives : , 

‘J. This Constituent Assemb 
declares its firm and solemn resolve 
proclaim India as an Independent Sov 
reign Republic and to draw up for he 
future governance a constitution}......... j 


4. Wherein all power and auth 
rity of Sovereign Independent Ind 
its constituent parts and organs of gov 
rnment, are derived from the people ; 
and 7 
5. Wherein shall be guarantee 
and secured toall the people of Indé 
justice, social, economic and political :_ 
equality of status, of opportunity, aid 
before the law; freedom of thought, exp 
ression, belief, faith, worship, vocation 
association, and action, subject to [aw 
and public morality; and i 

6. Wherein adequate safeguards 
shall be provided for minorities, back 
ward and tribal areas, and depressed 
and other backward classes; and j 

7. Whereby shall be maintained 
the integrity of the territory of the Repul 
lic and its sovereign rights on lanG 
sea, and air according to justice and We 
law of civilised nations; and 7 | 

8. This ancient land attains i 
rightful and honoured place in the worlé 
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es its ful and willing contribu- 
€ promotion of world peace and 
re of mankind”. 


In its strict legal sense the ~ 


Constitution ofa country is a 
t which defines the regular 
system of its government, con- 
he rules that directly or indirec- 
the distribution or exercise of 
reign power of the State and it 
ainly concerned with the crea- 
he three organs of the State; the 


e, the legislature and the judi- - 


nd the distribution of govern- 
power among them and the de- 
of their mutual relation (see 
i Prashad Singh Deo v. Union 


, 1952 SCR 89, 106: (AIR SC. 


. Hood Phillips’ “Constitutio- 
Administrative Law.” Sixth Edi- 
icey’s “An Introduction to the 
of the Law of the Constitution.” 
Edition, and Jowitt’s Dictionary 
lish Law, Second Edition, Vol- 


The framers of our Constitu- 
d not, however, want to frame 
Sovereign Democratic Republic 
yas to emerge from their labours 
titution in the strict legal sense. 
ere aware that there were other 
utions which had given expres- 

certain ideals as the goal to- 
which the Country should strive 
hich had defined the principles 
red fundamental to the govern- 
fthe country. They were aware 
events that had culminated in 
varter of the United Nations. 
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They were aware that the Universal 
Declaration of Humau Rights had been 
adopted by the General Assembly of the 
United Nation:, for India was a signa- 
tory toit. They were aware that the 
Universal Declaration of Human Rights 
contained certain basic and fundamental 
rights apperatining to all men. They 
were aware that these rights were born 
of the philosophical speculations of the 
Greek and Roman Stories and nurtured 
by the jurists of ancient Rome. They 
were aware that these rights had found 
expression in a limited form in the 
accords entered into between the rulers 
and their power ful nobles, as for ins- 
tance, the accord of 1188 entered into 
between King Alfonso IX and the Cor- 
tes of Leon, the Magna Cartaof 1215 
wrested from King John of England by 
his barons on the Meadow of Runny- 
mode and to which he was compelled to 
affix his Great Seal ona small island in 
the Thames in Buckinghamshire-still 
called Magna Carta Island, and the 
guarantees which King Andrew II of 
Hungary was forced to give by his 
Golden Bill of 1822. They were aware 
of the international treaties of the mid- 
seventeeth century for safeguarding 
the right of religious freedom and the 
rights of aliens. They were aware of the 
full bloosoming of the concept of Hum- 
an Rights in the writings of the ‘“‘philoso- 
phes” such as Voltaire, Rousseau, Di- 
derot, Rayal, d’ Almbert and others, 
and of the cencrete expression given to 
it in the various Declarations of Rights 
of the American Colonies (particularly 
Virginia) and in the American Decla- 
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ration of Independence. They were 
aware that in 1789, during the early 
years of the French Revolution, the  Fre- 
nch National Assembly had in ‘‘The 
Declaration of the Rights of Man and of 
the Citizen’? proclaimed these rights in 
lofty words and that Revolutionary Fra- 
nce had translated them into practice 
with bloody deeds. They were aware 
of the treaties entered into between vari- 
ous States in the nineteenth: century 
providing protection for religious and 
other minorities. They were aware that 
‘these rights had at last found universal 
recognition in the Universal. Declaration 
of Human Rights. They were aware 
‘that the first ten Amendments to the 
Constitution of the United States of 
America contained certain rights akin 
to Human Rights. They knew that the 
Constitution of Eire contained a chap- 
ter headed ‘‘Fundamental Rights” and 
another headed ‘‘Directive Principles of 
State policy’’. They were aware that 
the Constitution of Japan also contai- 
ned achapter headed “Rights and Du- 
ties of the people.”’ They were aware 
that the major traditional functions of 
the State have been the defence of its 
territory and its inhabitants against ex- 
ternal aggression, the maintenance of 
law and order, the administration of 
justice, the levying of taxes and the 
collection of revenue. They were also 
aware that increasingly, and particularly 
in modern times, several States have 
assumed numerous and wide-ranging 
functions, especially in the fields of edu- 
cation, health, social security, control and 
maintenance of natural resources and 
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natural assets; transport and sol 
tion services, and operation of c@ 
industries communication services, 
operation of certain industries con 
red basic to the economy and growth 
the nation. They were also aware 
Section 8 of Article | of the Constiti 
of the United States of America cot 
ned “a welfare clause” empowering 
federal government to enact laws for 
overall general welfare of the pec 
They were aware that countries suc 
the United States, the United King 
and Germany had passed social wel 
legislation. : 

> 36) The framers of our Com 
tion were men of vision and ideals, 
many of them had suffered in the ( | 
of freedom. They wanted on ideal 
and philosophic base upon which 
raise the administrative superstru 
of the Constitution. They, theref 
headed our Constitution with a pre 
ble which declared India’s goal anc 
serted Parts III and IV in the Cont 
tion. 


37. The Preamble to the Const 
tion, as amended by the Constitut 
(Forty-second Amendment): Act, © 
proudly proclaims : 


“WE, THE * PEOPLE?Gis IN 
having solemnly resolved to const u 
India intoa SOVEREIGN SOCIAL 
SECULAR DEMOCRATIC REPUB) 
and to Secure to all its citizens: 

JUSTICE, social, economic: and 

tical ; 

LIBERTY of thought, expressi0l 

lief, faith and worship ; 4 

- EQUALITY of Status and of 0} op f 
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and to promote among. them 


RATERNITY assuring the dignity 
> individual and the unity and _ inte- 


N OUR CONSTITUENT ASSEM- 
this twentysixth day of November, 
._ do HEREBY ADOPT, ENACT 
’ GIVE TO OURSELVES THIS 


38. Part II of the Constitution gives 
nstitutional mandate for certain Hu- 
Rights-called Fundamental Rights in 
Constitution-adapted to the needs 
requirement of a country only rece- 
freed from foreign rule and desirous 
yrging a powerful nation capable of 
g an equal place among the nations 
ve world. It also provides a Constitu- 
il mode of enforcing them Amongst 
> Rights is the one contained in Arti- 
14 which provides: | 


“14. Equality before law- 


The State shall not deny to any per- 
equality before the law or the equal 
ection of the laws within the territory 


39. Part IV of the Constitution pres- 
s the Directive Principles of State 
*"y. These Directive Principles have 
received the same Constitutional man- 
for their enforcement as the Fun- 
ental Rights have done. 
of the Welfare State which is the goal 
ur Constitution, Articles 37 and 38 
They are as fol- 
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| “37. Application of the EAOEIDIRS 
contained in this Part— | 


The provisions contained in this Part 
shall not be enforceable by any Court, but 
the principles therein laid down are never- 
theless fundamental in the governance of 
the conutry and it shall be the duty of the 
State to apply these principles 1 ID making 
laws.’, — 

‘38. (1) State to secure a social or- 
der for the promotion of welfare of the 
people— 

(1) The State shall strive to pro- 
mote the welfare of the people by secu- 
ring and protecting as effectively as it 
may a social order in which justice, So- 
cial economic and political, shall inform 
all the institutions of the national life.” 
Under Clause (a) of Article 39, the 
State iS, In particular, to direct its policy 
towards securing that the citizens, men 
and women equally, have the right to 
an adequate means of livelihood. Arti- 
cle’ 41 directs that the State shail, 
within the limits of its economic capa- 
city and development, make effec- 
tive provision for securing the ge to 
work. 


40. The difference Seryech Part I I 
and Part IV is that while Part III prohi- 
bits the State from doing certain things 
(namely, from infringing any of the Fun- 
damental Rights), Part IV enjoins upon 
the State to do certain things. This 
duty, however, is not enforceable in 
law but nonetheless the Court cannot 
ignore what has been. enjoined upon the 
State by Part IV, and though the Court 
may not be able actively to enforce 
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the Directive Principles of State Policy 
by compelling the State to apply them 
in the governance of the country or 
in the making of laws the Court can, 
if the State commits a breach of its 
duty by acting contrary to these Di- 
rective Principles, prevent it from doing 
so. 

41. In the working of the Cons- 
titution it was found that some of the 
provisions of the Constitution were not 


adequate for the needs of the country 


or for ushering in a Welfare State and 
the constituent body empowered in 
that behalf amended the Constitution 
several times. By the very first amend- 
ment made in the Constitution, namely, 
by the Constitution (First Amendment 
Act, 1951, Clause (6) of Article 9 was 
amended with retrospective effect. Un- 
der this amendment, sub-clause (g) of 
Clause (1) Article 19 which guarantees 
to all citizens the right to carry on any 
occupation, trade or business, was not 
to prevent the State from making any 
law relating to the carrying on by the 
State, or by a corporation owned or 
controlled by the State, of any trade, 
business, industry or service, whether 
to the exclusion, complete or partial, 
of citizens or otherwise. This amend- 
ment also validated the operation of all 
existing laws in so far as they had made 
similar provisions. Article 298, as ori- 
ginally enacted, provided that the exe- 
cutive power of the Union and of 
each State was to extend, subject to 
any law made by the appropriate Legis- 
lature, to the grant, sale, disposition 
or mortgage of any property held for 
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the purposes of the Union or of such 
State, as the case may be, and to the 
purchase or acquisition of property fo; 
those purposes respectively, and to th 
making of contracts ; and it furth 
provided that all property acquireg 
for the purposes of the Union or of 
a State was to vest in the Union or ip 
such State, as the case may be. Article 
298 was substituted by the Cons 
titution (Seventh Amendment) Aet 
1956. As substituted, it provides ag 
follows : : a 

**298 Power to carry trade, etc. — 


CDi 


ing on of any trade or business and to 
the acquisition, holding and disposal of 
property and the making of contracts for 
any purpose : ' 

Provided that- i 

(a) the said executive power of the 
Union shall, in so for as such trade oF 
business or such purpose is not one with 
respect to which Parliament may make 
laws, be subject in each State to legisla 
tion by the State ; and 4 

(b) the said executive power of each 
State shall, in so far as such trade Of 
business or such purpose is not one with 
respect to which the State Legislature 
may make laws, be subject to legislation 
by Parliament.” t 

Article 298, as so substituted, ther 
fore, expands the executive power of thé 
Union of India and of each of the State 
which collectively constitute the Uniol 
to carry on any trade or business. BY 
extending the executive power of tt 


= 
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and of each of the States to 
trying on of any trade or busi- 
Article 298 does, not, however, 
t either the Union of India or any 

States which collectively form 
nion into a merchant buying and 

goods or carrying on either tra- 
r business activity, for the execu- 
power of the Union and of the 
whether in the field of trade or 
ss or in any other field, is alw- 
bject to Constitutional limitati- 
nd particularly the provisions 
g to Fundamental Rights in Part 
the Constitution and is exercisa- 

accordance with and for the 
rance of the Directive Principles 
te Policy prescribed by Part lV of 
nstitution. . 


2. The State is an abstract en- 
nd it can, therefore, only act thro- 
its agencies or instrumentalities, 
yer such agency or instrumentali- 
e human or juristic. The trading 
business activities of the State 
itute ‘“‘oublic enterprise’. The 
‘ural forms in which the Govern- 
operates in the field of public 
prise are many and varied. These 
consist of Government depart- 
s, statutory bodies, statutory cor- 
ions. Government companies, etc. 
lis context, we can do no better 
cite the following passage from 
rnment Enterprise A Comparative 
”’ by W. Friedmann and J, F. Gar- 


‘The variety of forms in which the 
us States have, at different times, 
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proceeded to establish public enterprises 
is almost infinite, but three main types 
emerge to which almost every public 
enterprise approximates : (1) departmen- 
tal administration; (2) the joint stock 
company controlled completely or par- 
tly by public authority ; and finally (3) 
the public corporation proper, as a dis- 
tinct type of corporation different from 
the private law company. Each of these 
three types will be briefly analysed ina 
comparative perspective. 


As the tasks of Government multi- 
plied, as a result of defence needs, post 
war crises, economic depressions and 
new social demands, the framework of 
civil service administration became 
increasingly insufficient for the handing 
of the new tasks which were often of a 
specialised and highly technical charac- 
ter. At the same, time, ‘bureaucracy 
triumphant.’ In France the Gonfedera- 
tion General du Travail (GGT) had _sta- 
ted in its programme in 1920 that ‘we do 
not wish to increase the functions of the 
State itself nor strengthen a system 
whic would subject the basic industry 
to a civil service regimie, with all its 
lack of responsibility and its basic defe- 
cts,a process which would subject the 
forces of production to a fiscal mono- 
poly. ‘‘This distruct of government by 
civil service, justified or not, was a pow- 
er ful factor in the development of a poli- 
cy of public administration through se- 
perate corporation which would operate 
largely according to business principles 
and be separately accountable. In the com- 
mon law countries, where the Government 
still enjoys considerable immunities and 
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privileges in the fields of legal respon- 
sibility, taxation, or the binding force 
of Statutes, other considerations played 
their part. It seemed necessary to create 
bodies which if they were to compete 
on fair terms in the economic field, had 
to be separated and distinct from the 
Government as regards immunities and 
privileges.” 


43. The immunities and privileges 
possessed by bodies so set up by the 
Government in India cannot, however, 
be the same as those possessed by simi- 
lar bodies established 
sector because the setting up of such 
bodies is referable to the executive power 
of the Government under Article 298 
to carry on any trade or business. As 
pointed out by Mathew, J., in Sukhdeu 
Singh v. Bhagatram Sardar Singh Raghu- 
vanshi (1975) 3 SCR 619: (AIR 1975 SC 
1331 “The governing power wherever 
located must be subject to the funda- 
mental constitutional limitations.” The 
privileges and immunities of these bodies, 
therefore, are, subject to Fundamental 
Rights and exercisable in accordance 
with and in furtherance of the Directive 
Principles of State Policy. 


44. It is in the context of what 
has been stated above that we will now 
review the authorities cited at the Bar. 
When we consider these authorities, we 
will see how as Constitutional thinking 
developed and the conceptual horizon 
widened, new vistas, till then shrouded 
in the mist of conventional Jegal phra- 


seology and traditional orthodoxy 


in the private — 
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opened out to the eye of judicial intg 
pretation, and many different facets q 
several Articles of the Constitutiog 
including Arts 12 and 14, hither 
unperceived, become visible. Ther 
however, still remain vistas yet to 
opened up, veils beyond which we tod, 
cannot see to be lifted, and doors { 


which we still have found no key to} 
unlocked. 
45. In Ram Jawaya Kapur v. Stat 


of Punjab (1955) 2 SCR 225: (AIR 195 
SC 549) the State of Punjab, which use 
to select books published by private pub 
lishers for prescribing them as text 
books and for this purpose used to invi 
te offers from publishers and authors 
altered that practice and amended th 
notification in that behalf so that there: 
after only authors were asked to submil 
their books for approval as text-books. 
The validity of this notification wa 
challenged inter alia on the ground that 
the executive power of a State under 
Article 162 extended only to executing 
the laws passed by the legislature ot 
supervising the enforcement of  sutl 
laws. Under Article 162, subject to the 
provisions of the Constitution, the exe¢t 
tive power of a State extends to the 
matters with respect to which the legis 
latures of the State has power to make 
laws, namely, the matters enumerate 
in the State List (List II) in the sevent ! 
Schedule to the Constitution. Unde 
the proviso to that Article, in any mat 
ter with respect to which the Legislatult 
ofa State and Parliament have powél 
to make laws, that is, the mattefs 
enumerated in the Concurrent List (Lis 


No. 55, p. 23 


the Seventh Schedule to the 
tion, the executive power of the 
to be subject to, and limited 


xecutive power expressly confe- 


e Constitution or by any law 
y Parliament upon the Union or 
ies thereof. Under Article 154 
executive power of the State is 
in the Governor and is to be 
‘d by him either directly or thro- 
cers subordinate to him in accor- 
ith the Constitution. The cor- 
ing provisions 
e power of the Union of India 
tained in Article 73 and Article 
Repelling the above contention, 
jee, C.J., who spoke for the 


ution Bench of the Court obser- 


F SCR): 


modern State is certainly expec- 
engage in all activities necessary 
> peomotion of the social and 
nic welfare of the community.” 


ie following passage (at page 325- 
f SCR): (at Pp. 555-56 of AIR) 
the judgement of the Court in 
ase with respect to the meaning of 
pression “‘executive function”’ is 
tive and requires to be reprodu- 


t may not be possible to frame an 
tive definition of what executive 
yn means and implies. Ordinarily 
scutive power cannotes the residue 
yvernmental functions that remain 
legislative and judicial functions 
cen away. The Indian Constitu- 
is not indeed recognised the doct- 
if separation of powers in its abso- 


as regards the 
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lute rigidity but the functions of the 
different parts or branches of the Govern- 
ment have been sufficiently differentia- 
ted and consequently it can very well 
be said that out Constitution does not 
contemplate accumption, by one organ 
or part of the State, of functions that 
essentially belong to another. She execu- 
tive indeed can exercise the powers of 
departmental or subordinate legislation 
when such powers are delegated to it 
by the legislature. It can also, when so 
empowered, exercise judicial functions 
in a limited way. The executive Govern- 
ment, however, can never go against the 
provisions of the Constitution or of any 
law. This is clear from the provisions 
of Article 154 of the Constitution but, 
as we have already stated, it does not 
follow from this that in order to enable 
the executive to function there must be 
a law already in existence and that the 
powers of the executive are limited merely 
to the carrying out of these laws.” 
| (Emphasis supplied) 
46. In Rajasthan State Electricity 
Board, Jaipur v. Mohan Lal, (1967) 3 
SCR 377: (AIR 1967 SC 1857) a Cons- 
titution Bench of this Court by a majority 
held that the Electricity Board of Rajas- 
than constituted under the Electricity 
(Supply) Act, 1948 (Act No. 54 of 
1948) was “the State’? as defined in 
Atricle 12 because it was ‘“‘other authori- 
ty” within the meaning of that Article. 
The Court held that the expression 
“other authority” was wide enough to 
include within it every authority created 
by a statute, on which powers are confe- 
rred to carry out governmental or quasi- 
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governmental functions and functioning 
within the territory of India or under 
the Control! of the Government of India 
and the fact that some of the powers 
conferred may be for the purpose of 
carrying on Commercial activities is not 
at all material because under Articles 19 
(1) (g) and 298 even the State is empo- 
wered to carry on any trade or business. 
The Court further held that in interpre- 
ting the expression “other authority” the 
principle of ejusdem generis should not 
be applied, because, for the application 
of that rule, there must be distinct genus 
or category running through the bodies 
previously named; and the bodies specially 
named in Article 12 being the Execu- 
tive Government of the Union and the 
States and local authorities, there is no 
common genus running through these 
named bodies, nor could these bodies 
be placed in one singie category on any 
rational basis. 


47. Prage Tools Cerporation V. 
C. V. Imanual, (1969) 3 SCR 773: (AIR 
1969 SC 1306) was a case heavily relied 
upon by the Appellants. Praga Tools 
Corporation was a company incorpora- 
ted under the Companies Act, 1913, and 
therefore, a company within the mean- 
ing of the Companies Act, 1956. At 
the material time the Union of India 
held fifty six per cent of the shares of 
the Company and the Government: of 
Andhra pradesh held thirty-two per cent 
of its shares, the balance of twelve per- 
cent shares being held by private indivi- 
duals. As being the largest shareholder, 
the Union of India had the power to no- 
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minate the Company’s directors. The 
pany had entered into two settle 
with its workmen’s union. These s 
ments were arived at and recorded 1 
presence of the Commissioner of L 
Subsequently, the company entered 
another agreement with the unio 
effect of which was to enable the com 
notwithstanding the earlier two s 
ments, to retrench ninety-two of its 

men. Some of the affected worl 
thereupon filed a writ petition u 
Art. 226 of the Constitution in 
Andhra pradesh High Court challer 
the validity of the subsequent agreer 
A learned Single Judge of the . 
Court dismissed the petition on m 
In appeal, a Division Bench of that. 
Court held that the Company being 
registered under the Companies Act 
not having any statutory duty or f 
tion to perform was not one agi 
which a writ for mandamus or any 
writ could lie. The Division Bence, | 
ever, held that though the writ pet 
was not maintainable the High C 
could grant a declaration in favour o 
petitioners that the impugned agree! 
was illegal and void and granted 
said decleration. In appeal by 
company, a two Judge Bench of 
Court held that the Company bei 
non-statutory body and one incorpo! 
under the Companies. Act there 
neither a statutory nor a_ public — 
imposed on it bya statute in respe 
which enforcement could be soug! 
means Of a mandamus. So far as d 
ration given by the Division Bencl 
the High Court was concerned, 
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purt held (at page 780) (of SCR): (at 
1310 of AIR) : 


“In our view once the writ petition 
s held to be misconceived on the 
ound that it could not lie against a 
mpany which was neither a statutory 
mpany nor one having public duties or 
sponsibilities imposed on it bya sta- 
ite, no relief by way of a declaration as 
invalidity of an impugned agreement 
stween it and its employees could be 
nted. The High Court in these cir- 
mstances ought to have left the work- 
hen to resort to the remedy available 
» them under the Industrial Disputes 
.ct by raising an industrial dispute a 
inder.”” 


Though this case was strongly relied 
pon by the Appellants, we fail to see 
iow it is relevant to the submissions ad- 
anced by the Appellants. The subse- 
luent agreement enabling the company 
0 retrench some of its workmen was 
hallenged on the ground that it was in 
reach of the earlier settlements entered 
nto between the company and the work- 
nen’ sunion. No question of violation 
of any of the Fundamental Rights was at 
Il raised in that case. The only ques- 
ion which fell for determination was 
whether a writ of mandamus can issue 
‘© compel the performance of the earlier 
settlements or to restrain the enforce- 
ment of the impugned subsequent agree- 
ment and the dispute, therefore, was one 
Which fell within the scope of the Indus- 
trial Disputes Act, 1947 (Act No. 14 of 
1947). 


48. In State of Bibar v. Union of 


ged definition of the 


$id 
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India (1970) 2 SCR 522: (AIR 1970 SC 
1446), the State of Bihar filed niné suits 
under Article 131 in connection with 
the delayed delivery of iron and steel 
materials for the construction work of 
the Gandak project. In all these suits 
the first defendant was the Union of 
India while the second defendant in six 
of these suits was the Hindustan Steel 
Ltd. and in the remaining three, the 
Indian Iron and Steel Company Ltd. 
This Court held that the specification 
of the parties in Article 131 was not 
of an extensive kind and excluded the 
idea of a private citizen, a firm or a 
corporation figuring as a disputant either 
alone or even along with a State or the 
Government of India in the category 
of a party to the dispute under Art. 131 
The Court further held that the enlar- 
expression ‘the 
State” given in Parts IIJ and IV of the 
Constitution did not apply to Art. 
131 and, therefore, a body like the 
Hindustan Steel Ltd. could not be con- 
sidered as ‘“‘a State’ for the purpose of 
Art. 131. We failto see in what way 
this decision is at all relevant to the 
point. The question before the Court 
in that case was whether the Hindustan 
Steel Ltd. or the Indian Iron and Steel 
Company Ltd. was a State to enable a 
suit to be filed against it under Art. 
131 and not whether either of these com- 
panies fell within the scope of the defi- 
nition of the expression ‘“‘the State”’ in 
Art. 12 

49. Another authority relied upon 
by the appellants was S. L. Agarwal v. 
General Manager, Hindustan S‘eel Ltd. 
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(1970) 3 SCR 363: (ATR 1970 SC_ 1150). 
The facts of that case and the conten- 
tions raised thereunder show that this 
authority is equally irrelevant. In that 
case an employee of the Hindustan 
Steel Ltd., whose services were termi- 
nated, filed apetition under Art. 226 
claiming that such termination was 
wrengful as it was really by way of 
punishment as the provisions of Art. 
311 (2) of the Constitution had not been 
complied with. This Court held that 


the protection of Cl. (2) of Art. 311. 


was available only to the categories of 
persons mentioned in that clause and 
that though the appellant held a civil 
post as opposed toa military post, it 
was nota civil post under the Union or 
a State and, therefore, he could not claim 
the protection of Art. 311 (2). The con- 
tention which was raised on behalf of the 
appellant was that as Hindustan Steel 
Ltd. was entirely financed by the Go- 
vernment and its management, the post 
was virtually under the Government of 
(India. This contention was rejected by 
the Court holding that the company had 
its independent existence and by law 
relating to corporations it was distinct 
from its members and, therefore, it was 
not a department of the Government nor 
were its employees servants holding 
posts under the Union No. question 
arose in that case whether the company 
was “the State” within the meaning of 
Art. and all that was sought to be con- 
tended was that it wasa department of 
the Government. 

50. In Sabhajit Tewary v. Union 
of India (1975) 3 SCR 616: (AIR 1975 


dustry 
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SC 1329) this Court held that the Co 
cil of scientific and Industrial Resea 
which was a society registered un 
the Societies Registration Act was 

an authority within the meaning of 

12 and, therefore, certain letters writ 
by it to the petitioner with respect 
his remuneration could not be chall 
ged as being discriminatory and vi 
tive of Art. 14. The contention rai 
in that case was that the rules go 
ning the said Council showed that 
was really an agent of the Governme 
This Court. rejected the said cont 
tion in these words (at page 617) 
SCR). 

“This contention is unsound. JT 
Society does not have a statutory cha 
cter like the Oiland Natural Gas Co 
mission, or the Life Insurance Corpo 
tion or Industrial Finance Corporati 
It is asociety incorporated in acc 
dance with the provisions of the Soc 
ties Registration Act. The fact that 1 
Prime Minister is the President or tl 
the Government appoints nominees 
the Governing Body or that the Gove: 
ment may terminate the members! 
will not establish anything more than | 
fact that the Government takes spec 
care that the promotion guidance a 
co-operation of scientific and industi 
research, the institution and financi 
of specific researches, establishment 
development and assistance to spec 
institutions or departments of the e» 
ting institutions for scientific stu 
or problems affecting particular 
in a trade, the utilisati 
of the result of the researcl 
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ucted under the auspices’ of the 
ncil towards the development of 
stries in the country are carried out 
responsible manner.” 
51. We nowcome to a case of 
siderable importance, namely, Sukh- 
}Singh v. Bhagatram Sardar Singh 
huvanshi (1975 (3) SCR 619: AIR 
SC 1331). Two questions fell to 
etermined in this case, namely, (i) 
ther statutory corporations are 
prehended within the expression 
State” as defined in Art. 12 and 
whether the regulations framed by 
atutoty corporation in exercise of 
power conferred by the statute crea- 
the corporation have the force of 
The majority of a Constitution 
ch of this Court answered both 
se questions in the aflirmative. The 
tutory corporations before the Court 
that case were the Oil and Natural 
s Commission established under the 
and Natural Gas Commission Act, 
6, the Life Insurance Corporation 
ablished under the Life Insurance 
rporation Act, 1956, and the Indus- 
11 Finance Corporation § established 
der the Industrial Finance Corpora- 
n Act, 1984. Ray, C.J., speaking 
himself and Chandrachud and Gupta, 
, pointed out (at page 634) (of SCR): 
Pp. 1341-42 of AIR) that ‘The State 
dertakes commercial functions in 
mbination with Government func- 
ns ina welfare State.” The majority 
id that ‘‘the State’’ as defined in Art 
comprehends bodies created for the 
rpose of promoting economic interests 
the people and the circumstance that 
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statutory bodies are required to carry on 
some activities of the nature of trade or 
commerce does not indicate that they 
must be excluded from the scope of the 
expression ‘“‘the State”, for a public 
autority isa body which has public or 
Statutory duties to perform and which 
performs those duties and carries on its 
transactions for the benefit of the public 
and not for private profit and by that 
fact such an authority is not excluded 
from making a profit for the public 
benefit. Mathew, J., in his concurring 
judgement held that a finding of State 
financial support plus an unusual degree 
of control over the management and 
policies might lead one to characterize 
an operation as State action. The lear- 
ned Judge observed (at pages 651-52) 
(of SCR) : 

“Institutions engaged in matters of 
high public interest or performing pub- 
lic functions are by virtue of the nature 
of the function performed government 
agencies. Activities which are too fun- 
damental to the society are by definition 
too important not to be considered 
government function. This demands 
the delineation of a theory which reqires 
government to provide all persons with 
all fundamentals of life and the deter- 
minations of aspects which are funda- 
mental. The State today has an affir- 
mative duty of seeing that all essentials 
of life are made available to all persons. 
The task of the State today is to make 
possible the achievement of a Good life 
both by removing obstacles in the path 
of such achievement and in assisting 
individual in realizing his ideal of self- 


a 
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perfection Assuming that indispensable 
functions are government functions, the 
problem remains of defining the line 
between fundamentals and non funda- 
mentals. The analogy of the doctrine 
of ‘business affected with a public inte- 
rest’ immediately comes to mind.” 


After referring to the relevant pro- 
visions of the Acts under which the 
above statutory bodies were established, 
Mathew, J., continued (at pages 654-5) 
(of SCR): 


“The fact that these corporations 
have independent personalities in the 
eye of law does not mean that they are 
not subject to the control of government 
orthat they are not instrumentalities 
of the government. These corporations 
are instrumentalities or agencies of the 
State for carrying on businesses which 
otherwise would have been runcb by the 
State departmentally. If the State had 
Chosen to carry on these businesses 
through the medium of government 
departments, there would have been no 
question that actions of these depart- 
ments would be ‘State actions’. Why 
then should actions of these corporations 
be not State actions ?......... 


The ultimate question which is 
relevant for our purpose is whether such 
a Corporation is an agency or instrumen- 
tality of the government for carrying 
ona business for the benefit of the 
public. In other words, the question is, 
for whose benefit was the corporation 
carrying on the business? When. it is 
seen from the provisions of that on 
liquidation of the Corporation, its 
assets should be divided among the 
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shareholders, namely, the Central 
State Governments and others, if 
the implication is clear that the b 
of the accumulated income would 
the Central and State Governm 
Nobody will deny that an agent 
legal personality different from th 
the principal. The fact the age 
subject to the direction of the prin 
does not mean that he has no legal 
sonality of his own. Likewise, m 
because a corporation has legal per 
lity of own, it does not follow tha 
corporation cannot be an agent oO 
trumentality of the State, if itis su 
to control of government in all 1 
tant matters of policy. No. doubt, 
might be some distinction between 
nature, of control exercised by prin 
Over agent and the control exercised 
government over public corpora 
That, I think is only a distinction 
degree. The crux of the matter is 
public corporation is a new type of i 
tution which has sprung from the 
social and economic functions of g 
rnment and that it therefore does 
neatly fit into old legal categories. 
stead of forcing it into them, the | 
should be adapted to the needs of cl 
ging ting times and conditions’’. 
(Emphasis supplie 
52. Various aspects of the ques 
which we have to decide were exha 
vely considered by this Court in Ran 
Dayaram Shetty v. International Air 
Authority of India, (1979) 3 SCR 1( 
(AIR 1979 SC 1628). In that case 
Court observed (at p. 1032 of SCR) 
p. 1636 of AIR), ‘Today the Gov 
ment, as a welfare State, is the regul 
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| dispenser of special services and 
vider ofa large number of benefits, 
luding jods, contracts licences, quo- 

mineral rights, etc,’ the ques- 
in that case was whether the Inter- 
ional Airport Authority constitu- 
| under the International Airports 
thority Act, 1971, came within the 
aning of the expression. ‘The State”’ 
Art. 12. Under the Act, the Autho- 
ywas a body corporate having per- 
al succession and a common 
l and was to consist of a Chair- 
In and certain their members appo- 
d by the Central Government. The 
tral Government had the power to 
inate the appointment of or remove 
member from the Board. Altho- 

the Authority had no share capi- 
of its own, capital needed by it 

carrying out its functions was to 
provided only by the Central Go- 
nment- While considering the ques- 
aq whether such a body corporate 
s included within the expression 
e State’’, this Court said 1036 SCR): 


“A corporation may be created in 
> or two ways. It may be either 
ablished by statute or incorporated 
der a law such as the Companies 
t, 1956 or the Societies Registration 
t, 1860. Where a Corporation is 
olly controlled by Government not 
ly in its policy making but also in 
Tying out the functions entrusted to 
by the law establishing it or by the 
arter of its incorporation, there 
1 be no doubt that it would be an ins- 
mentality or agency of Government. 
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But ordinarily where a corporation is 
established by statute, it is autonomo- 
us in its working, subject only to a 
provision, often times made, that it 
Shall be bound by any directions that 
may be issued from time to time by Go- 
vernment in respect of policy matters. 
So also a_ corporation incorporated 
under law is managed by a board of 
directors or committee of management 
in accordance with the provisions of the 
statute under which it is incorporated. 
When does such a corporation become 
an instrumentality or agency of Govern- 
ment?”’ 

(Emphasis supplied) 

After considering various factors 
and the case law on the subject, the 
Court thus summed up the position: 

“It will thus be seen that there are 
several factors which may have to be 
considered in determining whether a 
corporation is an agency or instrumenta- 
lity of Government. We have refe- 
rred to some of these factors and they 
may be summarised as under: Whe- 
ther there is any financial assistance 
given by the State, and if so what is the 
magnitude of such assistance whether 
there is any other from of assistance, 
given by the State, and if so, whether it 
is of the usual kind or it is extraordi- 
nary, whether there is any control of 
the management and policies of the cor- 
poration by the State and what is the 
nature and extent of such control, 
whether the corporation enjoys State 
conferred or State protected monopoly 
status and whether the functions carried 
out by the corporation are public func- 
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tions closely related to governmental 
functions. This particularisation of 
relevant factors is however not exhaus- 
tive and by its very nature it cannot be, 
because with increasing assumption of 
new tasks, growing complexities of mana- 
gement and administration and the 
necessity of continuing adjustment in 
relations between the corporation and 
Government calling for flexibility, adap- 
tability and innovative skills, it is not 
possible to make an exhaustive enumera- 
tion of the tests which would invaria- 
bly and in all cases provide an unfailing 
answer to the question whether a corpo- 
ration is governmental instrumentality 
or agency. Moreover even amongst 
these factors which we have described, 
no one single factor will yield a satis- 
factory answere to the question and the 
Court will have to consider the cumula- 
tive effect of these various factors and 
arrive at its decision onthe basis ofa 
particularised inquiry into the facts and 
circumstances of each case.” 


In the course of its judgement, the 
Court distinguished the case of Praga 
Tools Corporation, (AIR 1969 SC 13uU6) 
as also the decision in S. L. Agarwal v. 
General Manager, Hindustan Steel Ltd. 
AIR 1970 SC 1150) in very much the 
Same manner as we have done. So far as 
the case of Sabhajit Tewary v. Union of 
India, (AIR 1975 SC 1329) is concerned, 
the Court said as follows: 


“Lastly, we must refer to the deci- 
sion in Sabhajit Tewari v. Union of 
India where the question was whether 
the Council of Scientific ard Industrial 
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Research was an ‘authority’ within 
meaning of Art. 12 The Court 
doubt took the view on the basi 
facts relevant to the Constitution 
functioning of the Council that it 
not an ‘authority’ but we do not 
any discussion in this case as toy 
are the features which must be pre: 
before a corporation can be regar 
as an ‘authority’ within the meanin 
Act. 12. This decision dose not 
down any principle or test for the | 
pose of determining when a corporai 
cau be said to be an ‘authority’. 
at all any test can be gleaned from 
decision, it is whether the Corpora 
is “realy an agency of the Governme 
The Court seemed to hold on the f 
that the Council was not an agenc: 
the Government and was, therefore, 
an ‘authority”’. 


53. In Managing Director, U 
Pradesh Warehosing Corporatio: 
Vijay Narayan Vajpayee, (198 
SCR i (AIR 1980 SC 840) 


employee of the corporation  succ 
fully challenged his dismissal ft 
service. The appellant corporat 


was eStablished under the Agricultt 
Produce Development and ware-hc 
ing) Corporation Act, 1956, and - 
deemed to bea Warehousing Corp¢ 
tion for a State under the werehous 
Corporation Act, 1962. In his conc 
ring judgement Chinnappa Reddy, 
said (at page 784 of SCR): (at pp. 5 
46 of AIR) : 


“T find it very hard indeed to « 
cover any distinction, on principle | 
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ween a person directly under the employ- 
ment of the Government and a_ person 
under the employment of an agency or 
instrumentality of the Government or a 
Corporation, set up undera statute or 
incorporated but wholly owned by the 
Government. It is self evident and trite 
to say that the function of the State has 
long since ceased to be confined to the 
preservation of the public peace, the exac- 
tion of taxes and the defence of its fron- 
tiers. It is now the function of the State 
to secure ‘social, economic and _ political 
justice’, to preserve liberety of thought, 
expression, belief, faith and worship’, 
and to ensure ‘equality of status and of 
opportunity”’. f 
(Emphasis supplied) 

54. In Ajay Hasia v. Khalid Mujib 
Sehravardi, (1981) 2 SCR 79: AIR 
1981 SC 487) the Regional Enginee- 
ring College which was established and 
administered and managed by a society 
registered under the Jammuand Kash- 
mir Registration of Societies Act, 
1898, was held to be “the State’’ with- 


in the meaning of Art. 12. In that 
case the Court said (at p. 94 of 
SCR) : 


“It is undoubtedly true that the cor- 
poration is a distinct juristic entity 
with a corporate structure of its own and 
it carries on its functions on business 
principles with a certain amount of auto- 
nomy which is necessary as well as use- 
ful from the point of view of effective 
business management, but behind the 
formal ownership which is cast in cor- 
porate mould, the reality is very much 
the deeply pervasive presence of the 
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Government. It is really the Govern- 
ment which acts through the instrumen- 
tality or agency of the corporation end 
the juristic veil of corporate persona- 
lity worn for the purpose of convenie- 
nce of management and administration 
cannot be allowed to obliterate the true 
nature of the reality behind which is 
the Government. Now it is obvious 
that if a corporation is an instrumen- 
tality or agency of the Government, 
it must be subject to the same limita- 
tions in the field of constitutional law’ 
as the Government itself, though in the 
eve of the law it would be a distinct and 
independent legal entity. If the Govern- 
ment acting through its officers is sub- 
ject to certain constitutional limita- 
tions, it must follow a fortiorari that the 
Government acting through the instru- 
mentality or agency ofa corporation 
should equally be subject to the same 
limitations.” 
(Emphasis supplied) 
After referring to various authorities, 
the Court summarized the relevant tests 
which are to be gathered from the Inter- 
national Airport Authority of India’s 
case, (AIR 1979 SC 1628) as follows 
of SCR : 


(1) ‘One thing is clear that if the 
entire share capital of the corporation 1s 
held by Government it would goa long 
way towards indicating that the Corpo- 
ration is an instrumentality or agency of 
Government.” 

(2) where the financial assistance 
of the State is so much as to meet almost 
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entire expenditure of the corporation, it 
would afford some indication of the cor- 
poration being impregnated with govern- 
mental character.’ 

(3) ‘It may also be a relevant factor 
RRNA whether the corporation enjoys 
monopoly status which is the State con- 
ferred or State protected.’ 


(4) ‘Existence of deep and perva- 
sive State control may afford an indica- 
tion that the Corporation is a State age- 
ncy or instrumentality.’ 


(5) ‘Ifthe functions of the corpo- — 


ration are of public importance and clo- 
sely related to governmental functions, it 
would be a relevant factor in classifying 
the Corporation as an instrumentality or 
agency of Government’’. 


55. The right, title and interest of 
the Burmah Shell Oil Storage and Distri- 
buting Company of India Limited in 
relation to its undertakings in India 
were transferred to and vested in the 
Central Government under S. 3 of the 
Burmah Shell (Acquisition of Underta- 
kings. in India) Act, 1975. Thereafter, 
under S. 7 of the said Act, the right, title, 
interest and liabilities of the said com- 
pany which had become vested in the 
Central Government, instead of conti- 
nuing so to vest in it, were directed to 
be vested ina Government company, as 
defined by S. 617 of the Companies Act, 
1956, namely, Bharat Petroleum. In Som 
Prakash Rekhi v. Union of India, (198!) 
2SCR 111: (AIR 1981 SC 212) this 
Court held that Bharat Petroleum fell 
within the meaning of the expression 
“the State” used in Art. 12. The follo- 
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wing passage of SCR: (at p. 218 
AIR) from the judgement in that c 
is instructive and requires to be repr 
duced : 


“For purposes of the Compan 
Act, 1956, a government company bh 
a distinct personality which cannot 
confused with the State Likewise, 
statutory corporation constituted 
carry on a commercial or other activi 
is for many purposes a distinct juris 
entity not drowned in the sea of Sta 
although, in substance, its existence m 
be but a projection of the State. Wh 
we wish to emphasise is that merely b 
cause a company or other legal pers 
has functional and jural individuali 
for certain purposes and in certain are; 
of law, it does not necessarily follow th 
for the effective enforcement of fund. 
mental rights under our constitution 
scheme, we should notscan the re 
character of that entity; and if it is four 
to bea mere agent or surrogate of tt 
State, in fact owned by the State, in trut 
controlled by the State constitution 
lawyers must not blink at these facts an 
frustrate the enforcement of fundamei 
tal rights despite the inclusive definitic 
of Art. 12 that any authority controlle 
by the Government of India is _itse 
State. Law has many dimensions ar 
fundamental facts must govern the appl 
cability of fundamental rights in a_ give 
situation,”’ 

(Emphasis suppliec 

56. At the first blush it may a] 


pear that the case of S.S. Dhane 
v. Municipal Corporation, Delhi, (198 
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C 431 runs counter to the trend 
in the authorities cited above but 
closer scrutiny it turns out not 
€ So. The facts in that case were 
the Co-operative Store Limited, 
ch was a society registered under 
Bombay Co-operative Societies Act, 
5, had established and was manag- 
Super Bazars at different places in- 
ing at Connaught Place in New 
hi. Under S. 23 of the said Act, 
society was a body. corporate. by 
name under which it was registered, 
perpetuat succession a:d a com- 
seal. The Super Bazars were not 
ed by the Central Government but 
e owned and managed by the said 
iety, though pursuant to an agree- 
t excuted between the said _ socie- 
and the Union of India, the Cen- 
|Government had advanced a loan 
rupees forty lakhs to the said 
jety for establishing and managing 
yer Bazars and it also held more 
n ninety-seven percent of the 
res of the said society. The appe- 
it who was a member of the In- 
n Adminstrative Service was sent 
deputation as the General Manager 


the Super Bazar at Connaught 
ce. He along with other officials 


the Super Bazar was prosecuted un- 
‘the Prevention of Food Adultera- 
n Act, 1954. He raised.a preli inary 
ection before the Metropolitan 
wistrate, Delhi, before, whom _ he 
$ summoned to appear that no 
mnizance of the alleged offence could 
taken by him for want of sanction 
der S. 197 of the Code of Criminal 
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Procedure, 1973. On his contention 
being rejected, he appealed to this 
Court. Under the said section 197, 
when any person who is or was inter 
aliea public servant not removable 
from his office save by or with the 
sanction of the Government is accu- 
sed of any offence alleged to have 
been committed by him while acting 
or purporting to act in the discharge 
of his official duty, no Court is to take 
cognizanc> of such offence except with 
the previous sanction in the case of 
a person whois employed or, as_ the 
case may be, was at the time of com- 
mission of the alleged offence emplooed 
in connection with the affairs of the 
Union or of the Central Government. 
As stated in the opening paragraph of 
the judgement in the said case, the ques- 
tion before the Court was whether the 
appellant was a public servant within 
the meaning of Clause Twelfth of S. 
21 of the Indian Penal Code for purpo- 
ses of Section 197 of the Code of Crimi- 
nal Procedure. The relevant provi- 
sions of Clause Twelfth of S. 21 are 
as follows : 

‘21. . Public servant.— 

The words ‘public servant’ denote 
a person falling under any of the des- 
criptions hereinafter following, name- 
ly :— 

X Xx Xx 

Twelfth — Every person— 

(a) in the service or pay of the 
Government or remunerated by fees or 
commission for the performance of any 
public duty the Government : 

(b) in the service or pay of a local 


9? 
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authority, a corporation established by 
or undera Central, Provincial or State 
Act ora Government company as defined 
in S. 617 of the Companies Act, 1956.” 
The Court pointed out that Clause 
Twelfth did not use the words ‘‘body 
corporate” and, therefore, the question 
was whether the expression ‘“corpora- 
tion” contained therein taken in collo- 
cation of the words “established by or 
under a Central or Provincial or State 
Act” would bring within its sweep a 


co-operative society. The Court said — 


(of SCR): 

“In our opinion, the expression 
‘corporation, must, in the context, mean 
a corporation created by the legislature 
and not a body or society brought into 
existence by an act ofa group indivi- 
duals. A co-operative society is there- 
fore, not a corporation established by 
or under an Act of the Central or state 
legislature.” 

The Court then proceeded to point 
out that a corporation is an artificial 
being created by law, having a legal 
entity entirely separate and distinct from 
the individuals who compose it, with 
the eapacity of continuous existence and 


succession. The Court hald that corpo- 
" rations established by or under an Act 


of Legislature can only mean a body 
corporate which owes its existence, and 
not merely its corporate status. to the 
Act. An association of persons consti- 
tuting themselves into a company under 
the Companies Act ora society under 
the Societies Registration Act owes its 
existence not to the Act of Legislature 
but to acts of parties, though it may owe 
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its status as a body corporate to 
Act of Legislature. The observat 
of the Court in that case with resp 
to companies were not intended by it 
apply to Government companies as 
fined in S. 617 of the Companies 
1956, for by the express terms of s 
clause (b) of Clacse Twlfth of S. 21 
the Indian Penal Code every person 
the service or pay of a Government co 
pany as defined in S. 617 of the Com 
nies Act, 1956, is a public servant. 
second part of the question which t 
Court was called upon to decide in tk 
case was whether the appellant can be se 
to be a person who was employed in co 
nection with the affairs of the Union. T 
Court held that the Super Bazar was n 
an instrumentality of the State and, th 
refore, it could not be said that the apr 
llant was employed in connection wi 
the affairs of the Union within the me 
ning of the S. 197 of the Code of Crin 
nal Procedure. This observation w 
again made with reference to the arg 
ment that the appellant was employed 
connection with the affairs of the Unio 
He undoubledly was not employed 
connection with the affairs of the Uni 
just as a person employed in a corporati¢ 
is not and cannot be said to be holding 
Civil post under the Union or a State 
held by this Court in S. L. Agarwal 
General Manager Hindustan Steel Lt 
(AIR 1970 SC 1150). In S. S. Dhano 
case (AIR 1981 SC 1395) the Court w 
not called upon to decide and did n 
decide whether a Government compa! 
was an instrumentality or agency of tl 
State for the purposes of Part III at 
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of the Constitution and thus, ‘“‘the 
te’ within the meaning of that expre- 
nas used in Art. 12 of the Constitu- 
n. 
57. The Indian Statistical Institute 
society registered under the Societies 
gistration Act, 1869, and is governed 
the Indian statistical Institute Act, 
9, under which its, control completely 
sts in the Union of India. The society 
lso wholly financed by the Union of 
ia. In B.S. Minbas v. indian Statis- 
1 Institute, (1983) 4 SCC 582: (AIR 
4 SC 363) this Court, following Ajay 
sia’s case (AIR 1981 SC 487), held 
it the said society was an ‘‘authority”’ 
hin the meaning of Art 12 and hence 
yrit petition under Art 32 filed agai- 
-it was competent and maintainable 
Manmohan Singh Jaitla v. Commr., 


ion Territory of Chandigarh, (1984) © 


pp SCC 540: (AIR 1985 SC 364) 
s Court once again following Ajay 
sia’s Case held that an aided school 
ich received a Government grant of 
jety-five per cent was an ‘“‘authority”’ 
thin the meaning of Art. 12 and, 
srefore, amenable to the Writ Jurisdi- 
on both of this Court and the High 
urt. 

58. In Workmen of Hindustan 
sel Ltd, v. Hindustan Steel Ltd., (1984) 
pp SCC 554, 500: (AIR 1985 SC 26! 
p. 255) the Court held that the Hin- 
stan Steel Ltd. was a public sector 
dertaking and, therefore, was “other 
thority” within the meaning of that 
pression in Art 12. 

59. In P.K. Ramachndra Iyer v. 
nion of India, (1984) 2 SCC 141, once 


> 
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again following Ajay Hasia’s case (AIR) 
1981 SC 487), the Court held that the 
Indian Council of Agricultural Research 
which was a society registered under the 
Societies Registration Act was an instru- 
mentality of the State falling under the 
expression “‘other authority” within the 
meaning of Art. 12. The said Council 
was wholly financed by the Government. 
Its budget was voted upon as part of the 
expenses incurred in the Ministry of 
Agriculture. The control of the Govern- 
ment of India permeated through all its 
activities Since its inception, it was 
set up to carry out the recommendations 
of the Royal Commission on Agriculture. 
According to this Court, these facts were 
sufficient to make the said Council an 
instrumentality of the State. 

- 60. In A.L. Kalra v. Project and 
Equipment Corporation of India Ltd. 
(1984) 3 SCC 316, 319, 325 the said 
Corporation was held to be an instru- 
mentality of the Central Government 
and hence falling within Art. 12. The 
Project and Equipment Corporation of 
India Ltd. Wasa wholly owned subsi- 
diary company of the State Trading 
Corporation but was separately in 1976 
and thereafter functioned asa Govern- 
ment of India undertaking. The finding 
that it was an instrumentality of the 
Central Government was, however, 
based upon concession made by the said 
Corporation. 

61. In West Bengal State Electri- 
city Board v. Desh Bandhu Ghosh, 
(1985) 3 SCC 116 the West Bengal State 
Electricity Board was held to be an 
instrumentality of the State. 


‘n\> 
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62. As pointed out earlier, the 
Corporation which is the First Appe- 
llant inthese Appeals is not onlya 


Government company as defined in S. 
617 of the Companies Act, 1956, but is 
wholly owned by three Governments 
jointly. {tis financed entirely by these 
three Governments and is completely 
under the control of the Central Govern- 
ment, and is managed by the Chairman 
and Board of Directors appointed by 
the Central Government and remova- 
ble by it. In every respect it is thus 
a veil behind which the Central Govern- 
ment operates through the instrumen- 
tality of a Government company. The 
activities carried on by the Corporation 
are of vital national importance. The 
Fifth Five Year plan 1974-79 
states that the ‘‘outlay of Rs. 14.73 
crores for the next two years includes 
development of Rajabagan Dockyard 
and operation of the Central Inland 
Water Transport Corporation and 
operation of river scrvices on the 
Ganga; According to the Sixth Five 
Year Plan, 198u-85, inland water trans- 
port is recognized as the cheapest mode 
of transport for certain kinds of commo- 
dities provided the points of origin and 
destination are both located on _ the 
water front, that it is one of the most 
energy efficient modes of transport and 
has considerable potetial in limited 
areas which have a net-work of water- 
ways. This plan further emphasises that 
in the North-Eastern Region where 
other transport infrastructure is severely 
lacking and more expensive, inland 
water transport has an additional impor- 
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tance as an instrument of developme 
The said plan goes on to state, “In t 
Central Sector, an outlay of Rs. 

crores has been made for IWT. T 
most important programme relates 

the investment proposal of Cent 
Inland Water Transport Corporati 
(CIWTC)”. The Annual Plan 1984- 
of the Government of India Planni. 
Commission states as follows in pal 
graph 10.23: 


“Inland Water Transport 

Against the approved outlay of R 
12 crores in 1983-84, the revised expe 
diture in the Central Sector is estimat 
at Rs. 10.40 crores. Bulk of the alloc 
tion was for the scheme of Centr 
Inland Water Transport Corporati 
(CIWTC) for acquisition of vesse 
development of Rajabagan Dockyar 
creation of infrastructural facilities etc 


The Annual Report 1984-85 of t 
Government of India, Ministry of Shi 
ping and Transport, states in paragra 
6.1.2 as follows : 


“The Inland water Transport Dire 
torate is an attached office of this Mini 
try headed by a Chief Engineer-cu 
Administrator. It has a compleme 
of technical officers who are charg 
with the responsibility for planning « 
techno-economic studies on waterwa 
and conducting hydrographic survey 
The Directorate has a Regional offi 
at Patna Two sub-offices of this Regi 
nal office have also been  sanctionet 
One of the sub-offices has been set u 
at Gauhati and arrangements are undé 
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to set up the other at Varanasi. The 
istry has also under its control a 


lic sector undertaking, namely, the 
tral Inland Water Transport Corpo- 
n which is the only major com- 
in inland water transport in the 
try”’. 
(Emphasis supplied) 
As shown bythe Statement of Ob- 
and Reasons to the Legislative 
which when enacted became the 
ional Waterway (Allahabad-Halda 
tch of the Ganga-Bhagirathi-Hoog- 
River) Act, 1982 (Act No. 49 of 
), published in the Gazette of India 
aordinary, Part II, S. 2, dated May 
982, at page 15, the Central Govern- 
t had set up various committees in 
of the advantages in the mode of 
nd water transport such as its low 
of transport, energy efficiency, gene- 
on of employment among weaker 
ions of the cormmunity and less pol- 
yn. These committees had recom- 
ided that the Central Government 
uld declare certain waterways as 
onal waterways and assume respon- 
lity for their development. A begin- 
y in respect of this matter was thus 
le by the enactment of the said Act 
49 of 1982. Under the said stretch 
declared to bea national waterway 
it was the responsibility of the Cen- 
Government to regulate and develop 
national waterway and to secure its 
ient utilization for shipping and 
igation. Inthe Demands for Grant 
the Ministry of Shipping and Trans- 
t 1985-86 additional provision was 
le for an overall increase in Budget 
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Estimates 1985-86 mainly for equity parti- 
Cipation/investment in the Corporation. 
The activities carried on by the Corpora- 
tion were thus described in the said De- 
mands for Grant : 


“Central Inland Water Transport 
Corporation. - CIWTC runs river servi- 
ces between Calcutta and Assam and 
Calcutta and Bangladesh. It undertakes 
movement of oil from Haldia to Budge- 
/Paharpur for the Indian Oil Corpora- 
tion. It also undertakes lighterage steve- 
doring operations, ship building, ship 
repairing and other engineering services. 
To meet case losses over riverine and 
engineering opperations, construction of 
vessels and for purchase of machinery/ 
equipment etc, budget estimates 1985-86 
provide Rs. 1350 crores for loan and Rs. 
15.41 crores for equity investment in the 
Corporation’. 

Last year Parliament passed the In- 
land Waterways Authority of India Act, 
1985 This Act received the assent of 
the President on December 30, 1985. 
Under this Act, an Authority called the 
Inland Waterways Authority of India is 
to be constituted and it is to bea body 
corporate by the name aforesaid, having 
perpetual succession and a common seal, 
with power, subject to the provisions of the 
said Act, to acquire, hold and dispose 
of property, both movable and immo- 
vable, and to contract and to sue and 
be sued by the said name. It is to con- 
sist of a Chairman, a Vice-Chairman 
and other persons not exceeding five. 
The Chairman, Vice-Chairman and other 
persons are to be appointed by the Cen- 


es 


RO 
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tral Government. The term of office and 
other conditions of service of the mem- 
bers of the Authority are to be prescri- 
bed by the rules. The Central Govern- 
ment has also the power to remove any 
member of the Authority or to suspend 
him pending inquiry against him. Under 
the said Act, the Authority is, in the dis- 
charge of its functions and duties, to be 
bound by such directions on questions of 
policy as the Central Government may 
give in writing to it from time to time. 
63. It may be mentioned that nei- 


ther the said Act nor Act No. 49 of 1982. 


appears to have been yet brought into 
force. 

64. There can thus be no doubt 
that the Corporation isa Government 
undertaking inthe public sector. The 
Corporation itself has considered that it 
isa Government of India undertaking. 
The complete heading of the said Rules 
is “Central Inland water Transport Cor- 
poration Limited (A Government of In- 
dia Undertaking) Service, Discipline & 
Appeal Rules, 1979”’. 

65. In the face of so much evidence 
itis ridiculous to describe the Corpora- 
tion as a trading company as the Appe- 
llants have attempted to do. What has 
been set out above is more than sufficient 
to show that the activities of the Corpo- 
ration are of great importance to public, 
interest, concern and welfare and are 
activities of the nature carried on by a 
modern State and particularly a modern 
Welfare State. 

66. It was, however, submitted on 
behalf of the Appellants that even though 
the cases, out of those referred to above, 
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upon which the Appellants had re 
upon were either distinguishable or 
applicable for determining the ques 
whether a Government company 
“the State” or not, the case of A 
Kalra v. Project and Equipment Cor 
ration of India Ltd. (AIR 1984 SC 13 
relied upon by the Respondents 
based upon a concession and there 
thus no direct authority on the point 
issue. It was further submitted that 
the other cases in which various bo 
were held to be ‘“‘the State’? Art. 12 w 
those which concerned. either a statut 
authority or a corporation established 
a Statute. 

67. Itis true that the decision 
A.L. Kalra v. Project and Equipm 
Corporation of India Ltd., (AIR 15 
SC 1367) was based upona concessi 
made by the respondent corporation | 
the case of Workmen of Hindus 
Steel Ltd. v. Hindustan Steel Ltd., (A 
1985 SC 251) was that of a Governm 
company for Hindustan Steel Limit 
is a Government company as defin 
by S. 617 of the Companies Act as po 
ted out in Gurugobinda Basu v. Sz 
kari Prasad Ghosal, (1964) 4SCR 3 
315. The case of the Workmen of H: 
dustan Steel Ltd. related toa questi 
whether a disciplinary inquiry was vé 
dly dispensed with under Standing (¢ 
der No. 32 of the Hindustan Steel Lin 
ted. Under that Standing Order, wh 
a workman had been convicted { 
a criminaloffence in a Court of |; 
or where the General Manager ¥v 
satisfied, for reasons to be recorded 
writing, that it was inexpedient or ag 
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the interest of security to continue 
mployee the workman, the workman 
be removed or dismissed from 
ice without following the procedure 
holding a disciplinary inquiry laid 
nin Standing Order No.31. The 
tr of removal from service of the 
cerned workman did not set out any 
on for the satisfaction arrived at by 
disciplinary authority but merely 
ed that such authority was satisfied 
it was no longer expedient to 
loy the particular workman any 
her and the order then proceeded to 
ove him from the service of the 
npany. In these circumstances, this 
irt held that the order of removal 
m service was bad in law. In the 
rse of its judgement, this Court ob- 
yed as follows (of 1984 Suppl SCC: 


“It is time fore such a_ public 
or undertaking as Hindustan Steel 
.to recast S. O. 32 and to bring 
1 tune with the philosophy of the 
istitution failing which it being 
er authority and therefore a_ State 
ler Art. 12 in an appropriate procee- 
g,the vires of S. O. will have to be 
mined. Itis not necessary to do so 
the present case because even on 
terms of S. O. 32 the order made 
the General Manager is unsustaina- 
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The only reason given by the Court 
holding that Hindustan Steel Li- 
ed was “other authority” and there- 
e, “‘the State” under Art. 12 was 
fact that it was a public sector 
lertaking. In the entire jndgement, 
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there is no other discussion on this point 
except what is stated in the passage 
quoted above. Thus, to the extent that 
there is on authority of this Court in 
which the question, namely, whether a 
Government company is “the State” 
within the meaning of Art. 12 has been 
discussed and decided, the above submis- 
sion is correct. 


68. Does this, therefore, make 
any difference? There is a basic fallacy 
vitiating the above submission. That 


fallacy lies in the assumption which 
that submission makes that merely be- 
cause a point has not fallen for de- 
cision by the Court, it should, there- 
for not be decided at any time. Were 
this assumption true, the law would 
have remained static and would have 
never advanced the whole process 
of judicial interpretation lies in exten- 
ding or applying by analogy the ratio 
decidendi of an earlier case toa sub- 
sequent case which differs from it in 
certain essentials, so as to make the 
principle laid down in the earlier case 
fitin with the new set of circumstan- 
ces. The sequitur of the above assum- 
ption would be that the Court sho- 
uld tell the suitor that there is no pre- 
cedent governning his case and, there- 
fore, it cannot give him any relief. 
This would be to do gross injustice. 
Had this not been done the law would 
have never advanced. For instance, 
had Rylands v. Fletcher (1888) 3 HL 
330 not been decided in the way in 
which it was, an owner or occupier of 
land could with impunity have  brou- 
ght and kept on his land anything 
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likely to do mischief if it escaped and 
would. have himself escaped all liabi- 
lity for the damage caused by such 
escape if he had not been negligent. 

Similarly, but for Donoghue v. Steven- 
son (1932) AC 562 manufacturers would 
have been immune from liability to the 
ultimate consumers and users of their 
products. 

' .69. What is the position before, 
us? Is it only one case decided ona 
concession and another based upon an 
assumption that a Government com- 
pany is “the State’: under Art 12? 
That is the position in fact but not 
in substance, As we have seen, autho- 
rities constituted under, and corpo- 
rations established by, statutes have 
been held to be instrumentalities and 
agencies of Government in a long 
catena of decisions of this Court. 
The observations in several of these 
decisions, which have been emphasised 
by us in the passages extracted from 
the judgements in those cases, are gene- 
ral in their nature and take in their 
sweep all instrumentalities and agen- 
cies of the State, whatever be the form 
which such instrumentality or agency 
may have assumed. Particularly rele- 
vant in this connection are the obser- 
vations of Nlathew, J., in Sukhdev 
Singh v. Bhagatram Sardar Singh 
Reghuvanshi, (AIR 1975 SC 1331) of 
Bhagwati, J., in the International Air- 
port Authority’s case, (AIR 1979 SC) 
1628) and Ajay Hasia’s case, (AIR 1981 
SC 487), and of Chinnappa Reddy, 
J.,in Uttar Pradesh Warehousing Cor- 
poration’s case (AIR 198) SC 840). If 
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there is an instrumentality or agency 
the State which has assamed the garb 
a Government company as defined 

S. 617 of the Companies Act, it do 
not follow that it thereby ceases to be 
instrumentality or agency of the State. F 
the purposes of Art. 12 one must nec 
ssarily see through the corporate veil 

ascertain whether behind that veil is t 
face of an instrumentality or agency 
the State. The Corporation, which is tl 
Appellant in these two Appeals befo 
us, squarely falls within these observat 
ons and it also satisfies the various tes 
which have been laid down. Mere 
because it has so far not the monop 
ly of inland water transportation 

not sufficient to divest it of its chara 
ter of an instrumentality or agent 
of the State. It is nothing but tk 
Government, operating behind a co 
porate veil, carrying out a_ gover 
mental activity and governmental fun 
tions of vital public importance. The 
can thus be no doubt thrt the Corp 
ration is ‘‘the State’ within the me 
ning of Art. 12 of the Constitution. 


70. We now turn to the secon 
question which falls for determi 
these namely Appeals, whether an uf 


conscionable term in a contract 
employment entered into with t 
Corporation, which is “the State 


within the meaning of the expressio 
in Art. 12, as being violative of Ar 
14 What is challenged under head th 
is Clause (i) of Rule 9 of the said Rule 
This challenge levelled by the Respo 
dent in each of these two Appeals suc 
eeded in the High Court. 
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71. The first point which falls for 
nsideration on this part of the case is 
ether Rule 9 (i) is unconscionable. 
order to ascertain this, we must first 
amine the facts leading to the making 
the said Rules and then the setting in 
ich Rule 9 (i) occurs. To recapitulate 
iefly, each of the contesting Respon- 
nts was inthe service of the Rivers 
eam Navigation Company Limited. 
eir services were taken over by the 
rporation after the Scheme of Arrange- 
ent was sanctioned by the Calcu- 

High Court. Under the said Sche- 
e of Arrangement, if their services 
d not been taken over, they would 
ve been entitled to compensation 
yable to them, either under the 
dustrial Disputes Act, 1947, or other- 
ise legally admissible, by the said com- 
any, and the Government of India 
as to provide to the said company the 
nount of such compensation. Under 
e letters of appointment issued to 
ese Respondents, the age of superan- 
lation was fifty-five. Thereafter, Service 
ules were framed by the Corporation 
1970 which were replaced in 1979 by 
»w rules namely, the said Rules. The 
id Rules did not apply to employees 
yvered by the Industrial Employment 
tanding order) Act, 1946, that is, to 
orkmen or to those in respect of whom 
e Board of Directors had issued sepa- 
te orders. At all relevant times, these 
espondents were employed mainly ina 
anagerial capacity. No separate orders 
ere issued by the Board of Directors 
‘their case. These Respondents were, 
erefore admittedly governed by the 
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said Rules. Under Rule 10 of the said 
Rules. they were to retire from the 
service of the Corporation on comple- 
tion of the age of fifty-eight years 
though in exceptional cases and in the 
interest of the Corporation an extension 
might have been granted to them with 
the prior approval of the Chairman- 
cum-Managing Director and the Board 
of Directors of the Corporation. The 
said Rules, however, provide four diffe- 
rent modes in which the services of the 
Respondents could have been termina- 
ted earlier than the age of superannua- 
tion, namely the completion of the 
age of fifty-eight years. These modes 
are those provided in Rule 9 (i), Rule 
9 (ii), sub-clause (iv) of clause (b) of 
Rule 36 read with Rule 38, and Rule 
37. Of these four modes, the first two 
apply to permanent employees and the 
other two apply to all employees. Rule 
6 classifies employees as either Perma- 
nent or Probationery or Temporary or 
Casual or Trainee. Clause (i) of Rule 
6 defines the expression ‘“‘permanent era- 
ploye.”’ as meaning employee whose ser- 
vices have been confirmed in writing 
according to the Recruitment and pro- 
motion Rules’. Under Rule 9 (i) which 
has been extracted above, the employ- 
ment of a permanent employee is to be 
subject to termination on three month’s 
notice in writing on either side. If the 
Corporation gives such a notice of 
termination, it may pay tothe emplo- 
yee the equivalent of three month’s 
basic pay and dearness allowance, if 
any, in lieu of notice, and where a 
permanent employee terminates the 
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employment without giving due notice 
the Corporation may deduct a_ like 
amount from the amount due or paya- 
ble to the employee. Under Rule 11, 
an employee who wishes to leave the 
service of the Corporation by resign- 
ing therefrom, is to give to the Corpo- 
ration the same notice as the Corpo- 
ration is required to give to him under 
Rule 9, that is, a three month’s notice 
in writing. Under 9 (ii), the services of 
a permanent employee can be termi- 
nated on the ground of ‘Services no 
longer required in the interest of the 
Company” (that is, the Corporation). 
In such acase, a permanent employee 
whose service is terminated under 
this clause is to be paid fifteen days’ 
basic pay and dearness allowance for 
each completed year of continuous ser- 
vice in the Corporation and he is also 
to entitled to encashment of leave to 
his credit. Rule 36 prescribes the penal- 
ties which can be imposed, “for good 
and sufficient reasons and as_herein- 
after provided’’ in the said Rules, on 
an employee for his misconduct. Clause 
(a) of Rule 36 sets out the minor penal- 
ties and clause (b) of Rule 36 sets out 
the major penalties. Under sub-clause 
(iv) of Clause (b) Rule 36, dismissal from 
Service 1S a major penalty. None of 
the major penalties including the penalty 
of dismissal is to be imposed except 
after holding an inquiry in occordance 
with the provisions of Rule 38 and_ until 
after the inquiring authority, where it 
is not itself the disciplinary authority, 
has forwarded to the disciplinary autho- 
rity the records of the inquiry toge- 
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ther with its report, andthe dis 
nary authority has taken its decisio 
provided in Rule 39, Rule 40 presc 
the procedure to be followed in 1 
sing minor penalties. Under Rule 
notwithstanding anything containe 
Rule 38, 39 or 40, the disciplinary au 
rity may dispense with the disc 
nary inquiry in the three cases set 
in Rule 43 and impose upon an 
ployee either a major or minor pené 
We have reproduced Rule 43 ear 
Rule 45 provides for an appeal aga 
an order imposing any of the pena 
specified in Rule 36. Under Rule 
the Corporation has the right to ter 
nate the service of any employee at 
time with-out any notice if the emple 
is found guilty of any insubordinatior 
other misconduct or of any breach of 
rules partaining to service or conduc 
non-performance of his duties. The g 
Rules do not require that any disci 
nary inquiry should be held bef 
terminating an employee’s service un 


Rule 37. 
72. Each of the contesting Resp 


dents in these Appeals was asked 
submit his written explanation to 
various allegations made against h 
Ganguly, the First Respondent 
Civil Appeal No. 4412 of 1985, g 
a detailed reply to the said show ca 
notice Sengupta, the First Respond 
in Civil Appeal No. 4413 of 1985, 
nied the charges made against him g 
asked for inspection of the docume 
and copies of statement of witnes 
mentioned in the charge-sheet ser! 
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yon him to enable him to file his written 
atement. Without holding any inquiry 
to the allegations made against them, 
e services of each of them were termi- 
ited by the said letter dated February 
9, 1983, under Rule 9 (i). The action 
as not taken either under Rule 36 or 
ule 37 nor was either of them dismissed 
ter applying to his case Rule 43 and 
spensing with the disciplinary inquiry. 

72A. It was submitted on _ behalf 
' the Appellants that. there was noth- 
g unconscionable about Rule 9 (i), 
at Rule 9 (i) was not a nudum pactum 
r it was supported by mutuality in- 
much as it conferred an equal right 
90n both parties to terminate the con- 
act of employment, that the grounds 
hich render an agreement void and un- 
iforceable are set out in the Indian 
ontract Act, 1872 (Act No IX of 1872), 
at unconscionability was not mentio- 
>d in the Indian Contract Actas one 
‘the grounds which invalidates an ag- 
ement, that the power conferred by 
ule 9 (i) was necessary for the proper 
ynctioning of the administration of the 
orporation, that in the case of 
e Respondents this power was 
cercised by the Chairman-cum- 
fanaging Director of the Corporation, 
nd that a person holding the highest 
ffice in the Corporation was not likely 
) abuse the power conferred by 
‘ule 9 (i). 

73. The submissions, on the other 
and, were that the parties did not stand 
man equal footing and did not enjoy 
he same bargaining power, that the 
ontract contained in the service rules 


es 
x) 
Jon 
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was one imposed upon these Respon- 
dents, that the power conferred by rule 
9 (i) was arbitrary and uncanalized as 
it did not set out any guidelines for the 
exercise of that power and that even 
assuming it may not be void asa con- 
tract; in any event it offended Art 14 
as it conferred an absolute and arbitrary 
power upon the Corporation. 

74. As the question before us is 
of the validity of clause (i) of Rule 9, 
we will refrain from expressing any 
opinion with respect to the validity of 
clause (ii) of Rule 9 or Rule 37 or 40 
but will confine ourselves only to Rule 
9 (i). 

75. The said Rules constitute a 
part of the contract of employment 
between the Corporation and its emplo- 
yees to whom the said Rules apply, and 
thus from a part of the contract of em- 
ployment between the Corporation and 
each of the two contesting Respondents. 
The validity of Rule 9 (i) would, there- 
fore, first fall to be tested by the princi- 
ples of the law of contracts. 


76. Under S. 19 of the Contract 
Act, when consent to an agreement Is 
caused by coercion, fraud or misrepre- 
sentation, the agreement is a contract, 
voidable at the option of the party 
whose consent was so caused. It 1s not 
the case of either of the contesting. 
Respondents that there was any coet- 
cion brought to bear upon him or that 
any fraud or misrepresentation had 
been practised upon him. Under section 
19A, when consent to an agreement is 
coused by under influence, the agree- 
ment is a contract voidable at the 


432 
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- option of the party whose consent was 
- go caused and the Court may set aside 
any such contract either absolutely or 
if the party who was entitled to avoid 
it has received any benefit there-under, 
upon such terms and conditions as to 
the Court may seem just. Sub-sec (1) 
of S. 16 defines ‘“‘Undue influence” as 
follows : 

“16. Undue influence’ defined.— 

(1) A contract is said to be indu- 
ced’ by ‘undue influence’ where the 


relations subsisting between the parties 


are such that one of the parties is ina 
position to dominate the will of the 
other and uses that position to obtain 
an unfair advantage over the other.” 


The material provisions of Sub-sec. 
(2) of S. 16 are as follows : 


‘(2) In particular and _ without 
prejudice to the generality of the forego- 
ing principle, a person is deemed to be 
in position to dominate the will of ano- 
ther — 


(a) where he holds a real or appa- 
rent authority over the other.................. +3 
We need not trouble ourselves with 

the other sections of the Contract Act 
except Ss. 23 and 24. Section 23 states 
that the consideration or object of an 
agreement is lawful unless inter alia the 
Court regards it as opposed to public 
policy. This section further provides that 
every agreement of which the object or 
consideration is unlawful is void. Under 
S. 24, if any part of a single consideration 
for one or more objects, or any one or 
any part of any one of several conside- 
Tations fora single object is unlawful, 
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the agreement is void. The agree 
is, however, not always void in its 
rety for it is well settled that if se 
distinct promises are made for one 
the same lawful consideration, and 
or more of them be suchas the 
will not enforce, that will not of i 
prevent the rest from being enfor 
ble. The general rule was stated 
willes, J, in Pickering v. Ilfraco 
Ry. Co. (1868) 3 CP 235 (at page 
as follows : 


“The general rule is that, w 
you cannot sever the illegal from 
legal part of a covenant, the cont 
is altogether void; but where you 
sever them, whether the illegality be c 
ted by statute or by the common] 
you may reject the bad part and ret 
the good”’. 


77. Under which head would 
unconscionable bargain fall? If it f 
under the head of undue influence 
would be voidable but if it falls un 
the head of being opposed to pu 
policy, it would be void. No case 
the type before us appears to have fa 
for decision under the law of contr 
before any court in India nor has | 
case On all fours of a Court in any ot 
country been pointed out to us. 
word “‘unconscionable”’ is defined in 
Shorter Oxford English  Diction 
Third Edition, Volume II, page 22 
when used with reference to actions, 
as “‘showing no regard for consciel 
irreconcilable with what is right or reé 
nable’”. An unconscionable _ barg 
would, therefore, be one which is irrec 
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e with what is right or reasona- 


78. Although certain types of con- 
s were illegal or void, as the case 
ibe, at Common Law, for instance, 
contrary to public policy or to 
it a legal wrong such as a crime or 
t, the general rule was of freedom 
ntract. This rule was given full 
in the nineteenth century on the 
nd that the parties were the best 
s of their own interests, and if they 
and voluntarily entered into a con- 
, the only function of the Court was 
force it. It was considered imma- 
that one party was economically 
stronger bargaining position than 
ther; and if such a party introduced 
fications and exceptions to his liabi- 
a clauses which are today known 
exemption clauses” and the other 
/ accepted them, then full effect 
d be given to what the parties 
>d. Eduity, however, interfered in 


y cases of harsh or unconscionable 
ains, such as in the law relating to 


Ities, forfeitures, and mortgages. 
30 interfered to set aside harsh or 
mscionable contracts for salvage 
ces rendered toa vessel in distress, 
aconscionable contracts with expec- 
heirs in which a person, usually a 
ey-lender, gave ready cash to the 
in return for the property which he 
cts to inherit and thus to get such 
erty at a gross undervalue. It also 
fered with harsh or unconscionable 
racts entered into with poor and 
rant persons who had not received 
pendent advice (See Chitty on Con- 


$s 
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tracts, Twenty-fifth Edition, Volume I, 
paragraphs 4 and 516). 

79. Legislation has also interfered 
in many cases to prevent one party to 
acontract from taking undue or unfair 
advantage of the other. Instances of this 
type of legislation are usury laws, debt 
relief laws and laws regulating the hours 
of work and conditions of service of 
workmen and their unfair discharge from 
service, and control orders directing a 
party to sella particular essential com- 
modity to another. 

80. In this connection, it is useful 
to note what Chitty has to say about the 
old ideas of freedom of contract in 
modern times. The relevant passages 
are to be found in Chitty on Contracts. - 
Twenty-fifth Edition, Volume I, in para- 


graph 4, and are as follows: 
' “These ideas have toa large extent 


lost their appeal today Freedom of 
contract,’ it has been said, ‘“‘is a reaso- 
nable social ideal only to the extent that 
equality of bargaining power between 
contracting parties con be assumed, 
and no injury is done to the economic 
interests of the community at large.” 
Freedom of contract is of little value 
when one party has no alternative betwe- 
en accepting a set of terms proposed by 
the other or doing without the goods or 
services offered Many contracts entered 
into by public utility undertakings and 
others take the form ofa set of terms 
fixed in advance by one party and not 
open to discussion by this other. These 
are called ‘contracts dadhesion’ by 
French lawyers. Traders frequently 
contract, not on individually negotiated 


y 


43 
Report No. 55, p. 46 


terms, but on those contained in a stan- 
dard form of contract settled by a trade 
association. And the terms of on emplo- 
yee’s contract of employment may be 
determined by agreement between his 
trade union and his employer, or by a 
statutory scheme of employment. Such 
transactions are nevertheless contracts 
notwithstanding that freedom of contract 
is to a great extent lacking. 

Where freedom of contract is 
absent, the disadvantages to consumers 
or members of the public have to some 
extent been offset 
procedures for consultation and by 
legislation. Many statutes introduce 
terms into contracts which the parties 
are fordibben to exclude, or declare that 
certain provisions in a contract shall 
be void. And the Courts have develo- 
ped a number of devices for refusing to 
implement exemption clauses by the 
economically stronger party on the 
weaker, although they have not recog- 
nised in themselves any general power 
(except by statute) to declare broadly 
that an exemption clause will not be 
enforced unless it is reasonable. Again, 
more recently, certain of the judges 
appear to have recognised the possibi- 
lity of relief from contractual obligati- 
Ons on the ground of ‘inequality of barg- 
aining power’”’ 

What the French call ‘contracts 
dadhesion’’, the American call “‘adhesion’ 
contracts” or ‘‘contracts of adhesion’. 
An ‘adhesion contract” is defined in 
Black’s Law Dictionary, Fifth Edition, 
at page 38 as follows: 


*“Adhesion contract” Standar- 


by administrative - 
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dized contract form offered to consum 
of goods and s rvices on essentially ‘ta 
it or leave it? basis without affordini 
consuer realistic opportunity to bargé 
and under such conditions that consum 
cannot obtain desired product or servic 
except by acqyiescing in form contra 
Distinctive feature of adhesion contr 
is that weaker party has no _ realis 
choice as to its terms not every su 
contract is unconscionable’’. 


81. The position under the An 
rican Lawis stated in ‘‘Reinstateme 
of the Law-Second’’ as adopted a 
promulgated by the American Li 
Institute, Volume II which deals wi 
the law of contracts, in section 208 
page 107 as follows: 


“S. 208. Unconscionable Contre 
or Term. 


“If a contract or term thereof 
unconscionable at the time the contré 
is made Court may refuse to enforce t 
contract, or may enforce the remainder 
the contract without the unconsional 
term, or may so limit the application 
any unconscionable term as to avoid a 
unconscionable result.” 


In the Comments given under th 
section it is stated at page 107: 


“Like the obligation of good fai 
and fair dealing (S. 205), the policy agé 
nst unconscionable contracts or tert 
applies to a wide variety of types of co 
duct. The determination that a co 
tract or tern: is or is not unconscioni 
ble is made in the light of its sett 
purpose and effect. Relevant facto 
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de weaknesses in the contracting 
ss_ like those involved in more 
fic rules as to contractual capacity, 
and other invalidating causes; the 
y also overiaps with rules which 
er particular bargains or terms 
forceable on grounds of public 
y. Policing against unconscionable 
acts or terms has sometime been 
plished by adverse construction 
pguage, by manipulation’ of the 
of offer and acceptance or by 
minations that the clause is con- 
to public policy or to the domi- 
purpose of the contract’. Uni- 
Commercial Code S. 2—302 Com 
Bg fd. d; : 
A bargain is not unconscionable 
ely because the parties to it are une- 
in bargaining position, nor even 
use the inequality results in an 
ation of risks to the weaker party. 
gross inequality of bargaining 
er, together with terms  unreaso- 
y favourable to the stronger party 
‘confirm indications that the tran- 
ion involved elements of deception 
ompulsion, or may show that the 
ker party had no meaningful choice, 
eal alternative, or did not in fact 
nt or appear to assent to the unfair 


(Emphasis supplied) 

There is a statute in the United 
es called the Universal Commercial 
le which is applicable to contracts 
ting to sales of goods. Though 
statute is inapplicable to con 
ts not involving sales of goods, it 
proved very influential in, what 
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are called in the United States, ‘non- 
sales” cases. It has many times been 
used either by analogy or because it 
was felt to embody a general accepted 
social attitude of fairness going beyond 
its statutory application to sales of goods. 
In the Reporter’s Note to the said section 
208, it is stated at page 112: 

“It is to be emphasized that a con- 
tract of adhesion is not unconscionable 
per se, and that all unconscionable con- 
tracts are not contracts of adhesion. 
Nontheless, the more standardized the 
agreement and the less a party may bar- 
gain meaningfully, the more suscep- 
tible the contract or a term will be to 
a claim of unconscionability.”’ 


os) 


(Emphasis supplied) _ 


The position has been thus summed 


up by John R. Peden in “The law of | 


Unjust Contracts” published by But 
terworths in 1982, at pages 28-29 : 


1h....A988. Unconscionability repre- 
sents the end ofa cycle commencing 
with the Aristotelian concept of jus- 


tice and the Roman law laesio enormis, 
which in turn formed the basis for 
the medieval church’s concept of a just 
price and condemnation of usury. 
These philosophies permeated the exre- 
cise, during the seventeenth and eighte- 
enth centuries, of the Chancery court’s 
discretionary powers under charge which 
it upset all kinds of unfair transactions. 
Subsequently the movement towards 
economic individualism in the ninete- 
enth century hardened the exercise of 
these powers by emphasizing the free 
dom of the parties to make their own 
contract. While the principle of pacta 


QI 
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Sunt Servanda held dominance, the con- 
sensual theory still recognised exceptions 
where one party was overborne by a fidu- 
ciary or entered a contract under duress 
or as the result of fraud. However these 
exceptions were limited and had to be 
strictly proved. 


It is suggested that the judicial and 
legislative trend during the last 30 
years in both civil and common law 
jurisdictions has almost brought the 
wheel full circle. Both Courts 
and Parhaments have provided 
ter protection for weaker parties 
from harsh contracts. In several 
jurisdictions this included a 
general power to grant relief from 
unconscionable contracts, thereby pro- 
viding a launching point from which 
the courts have the opportunity to 
Gevelop a modern doctrine of uncon- 
scionability. American decisions on 
article 2302 of the UCC have alrea- 


by gone some distance into this new | 


The expression “laesio enormis’ used 
in the above passage refers to ‘“‘laesio 
ultra dimidium vel enormis’’ which in 
Roman law meant the injury sustai- 
ned by one of the parties to an 
Onerous contract when he had been 
overreached by the other to the extent 
of more than one-half of the valve of 
the subject-matter, as for example, 
when a vendor had not received half 
the value of property sold, or the 
purchaser had paid more than double 
value. The maxim “pacta sunt ser- 


vanda’”’ referred to in the above pas- 


grea- 
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sage means “‘contracts are to be kept”, 


82. It would appears from cert 
in recent English cases that the Cou; 
in that country have also begun 
recognize the possibility of an unco 
scionable bargain which could be br 
ught about by economic duress ev 
between parties who may not in econ 
mic terms be situate differently (Se 
for instance, Occidental Worldwi 
Investment Corpn. v. Skibs A/S Av 
nti (1976) 1 Lloyd’s Rep. 293, Nor 
Ocean Shipping Co. Ltd. v. Hyund 
Construction Co. Ltd. (1979) QB 70 
Pao On v. Lan Yin Long (1980) A 
614and Universe Tankships of Mo 
rovia v. International Transport Worke 
Eederation (1981) ICR 129,  reverss 
in (1982) 2 WLR 803, and the con 
mentary on these cases in Chitty ¢ 
Contracts, Twenty-fifth Edition, Volun 
I, paragraph 486). : 


83. Another jurisprudential coi 
cept of comparatively modern origi 
which has affected the law of contre 
ctsis the theory of “distributive ju 
tice’. According to this  doctrin 
distributive fairness and justice in th 
possession of wealth and property ca 
be achieved not only by taxation bt 
also by regulatory control of privat 
and contractural transactions even thé 
ugh this might involve some sacrific 
of individual liberty. In Lingap 
Pochanna Appelwar v. State of Mahé 
rashtra, (1985) 1 SCC 479: (AIR 198 
SC 389), this Court, while 
the constitutionality of the 
tra Restoration of Lands to Schedule 
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e Act, 1974, said. 
“The present legislation is a typical 
tration of the concept of distribu- 
justice, as modern jurisprudents 
w it. Legislators, Judges and admi- 
ators are now f miliar with the 
ept of distributive justice. Our 
stitution permits and even directs 
State to administer what may be 
ed ‘distributive justice’. The con- 
of distributive justice in the sphere 
law making connotes inter alia, 
removal of economic inequalities 
rectifying the injustice resulting 
m dealings or transactions between 
quals in society. Law should be 
d as an instrument of distributive 
ice to achieve a fair division of 
Ith among the members of soci- 
based upon the principle: ‘From 
1 according to his capacity, to each 
ording to his needs’. Distributive 
ice comprehends more than achie- 
z lessening of inequalities by diffe- 
tial taxation, giving debt relief or 
ribution of property owned by one 
many who have none by imposing 
ing on holdings, both agricultural 
/ urban, or by direct regulation 
contractual transactions by fordi- 
ng certain transactions and, perhaps, 
requiring others. I[t also means that 
se who have been deprived of 
ir properties by unconscionable bar- 
ns should be restored their pro- 
ty. All such laws may take the 
m of forced redistribution of wealth 
a means of achieving a fair divi- 


n of material resources among 
- members of society of there may 
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be legislative control of unfair agree- 
ments.” 
(Emphasis supplied) 

When our Constitution states that 
itis being enacted in order to give to 
all the citizens of India ‘‘JUSTICE’ so- 
cial, economic and _ political”, when 
clause (1) of Art. 38 of the Constitution 
directs the State to strive to promote the 
welfare of the people by securing and 
protecting as effectively as it may be 
social order in which social, economic 
and political justice shall inform all the 
institutions of the national life, when 
clause (2) of Art. 38 directs the State, in 
particular, to minimize the inequalities 
in income, not only amongst individuals 
but also amongst groups of people resid- 
ing in different areas or engaged in diffe- 
rent vocations, and when Art: 39 directs 
the State that it shall, in particular, 
direct its policy towards securing that 
the citizens, men and women equally, 
have the right to an adequate means of 
livelihood and that the operation of the 
economic system does not result in the 
concentration of wealth and means of 
production to the common detriment and 
that three should be equal pay for equal 
work for both men and women, it is the 
doctrine of distributive justice which is 
speaking through these words of the 
Constitution. 

84. Yet another theory which. has 
made its emergency in recent years in 
the sphere of the law of contracts is the 
test of reasonableness or fairness of a 
clause in a contract where there is inequa- 
lity of bargaining power. Lord Denn- 
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ing, M.R., appears to have been the 
propounder, and perhaps the originator 
as Sea at least in England, of this 
theory. In Gillespie Brothers & Co. Ltd. 
v. Roy Bowles Transport Ltd., (1973) 
1 QB 400. Where the question was 
whether an indemnity clause ina con- 
tract, on its true construction, relieved 
the indemnifier from liability arising to 
the indemnified from his own negli- 
gence, Lord Denning said (at pages 
415-6) : 

‘“‘The time may come when this pro- 
cess of ‘construing’ the contract can be 
pursued no further. The words are too 
clear to permit of it. Are the courts 
then powerless ? Are they to permit the 
party to enforce his unreasonable, clause, 
even when itis so unreasonable, or ap- 
plied so unreasonably, as to be uncons- 
cionable ? When it gets to this point, I 
would say, as I said many years ago : 

‘there is the vigilance of the common 
law which, while allowing freedom of 
contract, watches to see that it is not 
abused’: John Lee & Son (Grantham) 
Ltd. v. Railway Executive (1949)2 All 
ER 581, 584 it will not allow a party to 
exempt himself from his liability at_ com- 
mon law when it would be quite uncons- 
cionable for him to do so.” 

(Emphasis supplied) 

In the above case the Court of Ap- 
peal negatived the defence of the indem- 
nifier that the indemnity clause did not 
cover the negligence of the indemnified. 
It was in Loyds Bank Ltd. v. Bundy, 
(1974) 3 All ER 757 that Lord Denning 
first clearly enunciated his theory of 

“inequality of bargaining power’. He 
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began his discussion on this part o 
case by stating (at page 762): 
“There are cases in our book 
which the courts will set aside a cont 
ora transfer of property, when the 
ties have not met on equal terms, \ 
the one is so strong in bargaining pi 
and the other so weak that,asa m 
of common fairness, it is not right 
the strong should be allowed to pust 
weak to the will. Hither to those ex 
tional cases have been treated each 
separate category in itself. ButIt 
the time has come when we should | 
to find a principle to unite them. | 
on one side contracts or transact 
which are voidable for fraud or misre 
sentation or mistake. All those 
governed by settled principles. I go: 
to those where there has been inequ 
of bargaining power, such as to merit 
intervention of the Court.’ 
(Emphasis supp! 
He than referred to various cat 
ries of cases and ultimately dedu 
thereform a general principle in tI 
words (at page 765) : 
“Gathering all together, I we 
suggest that through all these insta 
there runs a single thread. They resi 
inequality of bargaining power’. 
virtue of it, the English law gives r 
to. one who, without independent ad\ 
enters intoa contract on terms wi 
are very unfair or transfers prop 
for a consideration which is grossly 
adequate, when his bargaining powel 
grievously impaired by reason of 


own needs or desires, or. by his ¢ 
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orance of infirmity, coupled with 
due influences or pressures brought 
bear on him by or for the benefit of 
e other. When I use the word ‘undue’ 
o not mean to suggest that the princi- 
e depends on proof of any wrong do- 
g. The one who stipulates for an 


fair advantage may be moved solely 
his own self-interest, unconscious 


the distress he is bringing to the other 
ave also avoided any reference to the 
ll of the one being. ‘dominated’ or 
ercome’ by the other. One who is in 
tremis need may knowingly consent 
a most improbident bargain, solely to 
lieve the straits in which he finds 


mself. Again, I do not mean to 
ggest that every transaction is saved 


y independed advice. But the absence 

‘it may be fatal. With these explana- 

yns, I hope this principle will be 
und to reconcile the cases.” 

(Emphasis supplied) 

85. Though the House of Lords 

yes not yet appear to have unanimo- 


ly accepted this theory, the observa- 
yns of Lord Diplock in A. Schroeder 


usic Publishing Co. Ltd. v. Macaulay 
‘formerly Instone) (1974) 1 WLR 1308 
eaclear pointer towards this direc- 
yn. In that case a song writer had 
tered into an agreement with a music 
iblisher in the standard form whereby 
e publishers engaged the song writer’s 


cclusive services during the term of the 
rreement, which was _ five years. 


nder the said agreement, the song 
riter assigned to the publisher the full 
ypyright for the whole world in his 
usical compositions during the said 
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term. By another term of the said agree - 
ment, if the total royalties during the 
term of the agreement exceeded ponds 
5,000 the agreement was to stand auto- 
mitically extended by a further period 
of five years. Under the said agreement, 
the publisher could determine the agree- 


ment at any time by one month’s writ- 
ten notice but no corresponding right 


was given to the song writer. Further, 
while the publisher had the right to as- 
sign the agreement, the song writer 
agreed. not to assign his rights without 
the publisher’s prior written consent. 
The song writer brought an action clai- 
ming inter alia, a declaration that the 


agreement was contrary to public policy 
and void. Plowman, J., who heard the 


action granted the declaration which was 
sought and the Court of Appeal affirmed 
his judgement. An appeal filed by 
the publishers against the judgement of 
the Court of Appeal was dismissed by 
the House of Lords. The law Lords held 
that the said agreement was void as it 
was in restraint of trade and thus contr- 
ary to public policy. In his speech Lord 
Diplock, however, outlined the theory 
of reasonableness or fairness of a barga- 
in. The follwing observations of his 
on this part of the case require to be 
reproduced in extenso : 

“My Lords, the contract under con- 
sideration in this appeal is one 
whereby the respondent accepted 
restrictions upon the way in_ which 
he would exploit his earning power 
as a song writer for the next ten years. 
Because this can be classified asa 
contract in restraint of trade the rest been 
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been doing has been to assess the rele- 
tive bargaining power of the publisher 
and the song writer at the time the con- 
tract was made and to decide whether 
the publisher had used his superior bar- 
gaining power to exact from the song 
writer promises that were unfairly one- 
rous to him. Your Lordships have not 
been concerned to ingire whether the 
public have in fact been deprived of the 
fruit of the song writer’s talents by rea- 
son of the restrictions, nor to assess the 
likelihood that they would be deprived 


in the future if the contract were permi- 


tted to run its full course. 


It is, in may view, salutary to ack- 
nowledge that in refusing to enforce pro- 
visions of a contract whereby one 
party agrees for the benefit of the other 
party to exploit or to refrain from exploi- 

ting his own earning power, the public 
policy which the Court is implementing 
ig not some 19th century economic theory 
about the benefit to the general public of 
freedom of trade, but the protection of 
those whose bargaining power is weak 
against being forced by those whose 
bargaining power is stronger to enter 
into bargains that are unconscionable. 
Under the influence of Bentham and of 
laissez faire the Courts in the 19th cen- 
tury abandoned the practice of applying 
the public policy against unconscionable 
bargains to contracts generally, as they 
had formerly done to any contract con- 
sidered to be usurious; but the policy 
survived in its application to penalty 
clauses and to relief against for feiture 
and also to the special Category of cont- 
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racts in restraint of trade. If one look 
the reasoning of 19th century judge 
cases about contracts in restraint 
trade one finds lip service paid to curr 
economic theories, bit if one lo» 
at what they said inthe light of wl 
they did, one finds that they stru 
down a bargain if they though it y 
unconscionable as_ between the part 


to itand upheld it if they though tl 
it was not. . 


So I would hold that the questi 
to be answered as respects a contr 
in restraint of trade of the kind w 
which this appeal is concerned | 
“‘was the bargain fair?” The test of fa 
ness 18s, no doubt, whether the restr 
tions are both reasonably necessary | 


the protection of the legitimate intere 
of the promisee and commensurate w: 


the benefits secured to the promi 
under the contract. For the purpose 
this test all the provisions of the cc 
tract must be taken into consideratior 
(Emphasis supplie 

Lord Diplock than proceeded 
point out that there are two kinds— 


standard froms of contracts. The fi 
is of contracts which contain standa 


clauses which ‘‘have been settled ot 
the years by negotiation by represé 
tatives of the commercial interests inv 
ved and have been widely adopt 
because experience has shown that th 
facilitate the conduct of trade.” 1] 
then proceeded to state, “If fairness 
reasonableness were relevant to th 
enforceability the fact that they wide 
used by parties whose bargaining pow 
is fairly matched would raise a stro 
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sumption that their terms are fair and 
sonable”. Referring to the other kind 
standard form of contract Lord Dip- 
said (at page 1316): 


“The same presumption, however, 
s not apply to the other kind of 
dard form of contract. This is of 
paratively modern origin. It is the 
It of the concentration of particular 
ds of business in relatively few hands. 
ticket cases in the 19th century 
vide what are probably the first ex- 
ples. The terms of this kind of stan- 
dform of contract have not been the 
ject of negotiation between the part- 
to it, or approved by any organisa- 
representing the interests of the 
aker party. They have been dictated 
that party whose bargaining power 
her exercised alone or in conjunc- 
n with others providing similar goods 


services, enables him to say: 
you want these goods or services 
all, these are the only terms on 


ich they are obtainable. Take it 
leave it’. To beina position to 
opt this attitude towards a party 
sirous of entering into a contract to 
tain goods or services provides a 
issic instance of superior bargaining 
wer. 


(Emphasis Supplied) 


86. The observations of Lord De- 
ing, M.R., in Lavison v. Patent 
sam Carpet Co. Ltd. (1978) 1 QB 
, are also useful and require to be 
loted. These observations are as fo- 
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llows (at page 79): 


“In such circumstances as here the 
Law Commission in 1975 Commission 
in 1975 recommended that a term which 
exempts the stronger party from his or- 
dinary common law liability should not 
be given effect except when it is rea- 
sonable; see The Law Commission and 
the Scottish Law Commission Report, 
Exemption Clauses, Second Report 
(1975) (August 5, 1975), Law Com, 
No. 69 (H.C. 605), pp. 62, 174; and 
there is a bill now before parliament 
which gives effect to the test of rea- 
sonableness. This a gratifying piece 
of law reform: but Ido not. think we 
need wait for that bill to be passed 
into law. You never know what may 
happen toa bill. | Meanwhile the co- 
mmon law has its own principles re- 
ady to hand. In Gillespie Bros. & 
Co. Ltd. v. Ray Bowles Transport 
Ltd. (1973) I QB 400, 416. I sugge- 
sted that an exemption or limitation 
Clause should not be given effect if it 
was unreasonable, or if it would be un- 
reasonable to apply it in the circumsta- 
neces of the case. I see no reason why 
this should not be applied today, at any 
rate in contracts in standard forms 
where there is inequality of bargaining 
power’. 


87. The Bill referred to by Lord 
Denning in the above passage, when ena- 
cted, became the Unfair Contract Te- 
rms Act’ 1977. This statute does not 
apply to all Contracts but only to cer- 
tain Classes of them. It also does not 
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apply to contracts entered into before 
the date on which it came into force. 
namely, February 1, 1978; but subject 
to this it applies to liability for any loss 
or damage which is suffered on or after 
that date, strikes at clauses excluding or 
restricting liability in certain classes of 
contracts and torts and introduces in 
respect of clauses of this type test of 
reasonableness and prescribes the guide- 
lines for determining their reasonable- 
ness. The detailed provisions of this 


statute do not concern us but they are — 


worth a study. 


_ 88. In Photo Production Ltd. v. 
Securicor Transport Ltd., (1980) AC 
827,a case before the Unfair Contract 
Terms Act, 1977, was enacted, the House 
of Lords upheld an exemption clause in 
a contract on the defendants’ printed 
form containing standard conditions. 
The decision appears to proceed on 
the ground that the parties were busi- 
nessmen and did not possess unequal 
bargaining power. The House of Lords 
did not in that case reject the test of 
reasonableness or fairness of a Clause 
in a contract where the parties are not 
equal in bargaining position. On the 
contrary, the speeches of Lord Wilber- 
force, Lord Diplock and Lord Scarman 
would seem to show that the House of 
Lords in a fit case would accept that 
test. Lord Wilberforce in his speech, 
after referring to the Unfair Contract 
Terms Act, 1977, said (at page 843); 


“This Act applies 
contracts and 


to consumer 
those based on - stan- 
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dare enables exception clauses to 
applied with regard to what is j 
and reasonable. It is significant th 
Parliament refrained from legislati 
over the whole field of contract. Af 
this Act, in commercial matters ge 
rally, when the parties are not of ur 
qual bargaining power, and wh 
risks are normally borne by insuran 
not only is the case for judicial int 
vention undemonstrated, but there. 
everything to be said, and this see 
to have been Parliament’s  intenti 
for leaving the parities free to appd 
tion the risks as they think fit ands 
respecting their decisions’, : 


(Emphasis supplie 


Lord Diplock said (at pages 850-5] 

“Since the obligations implied | 
law ina commercial contract are tho 
which by judicial consensus over tl 
years or by _—_ Parliament in passing 
statute, have been regarded as oblig 
tions which a reasonable businessm: 
would realise that he was accepting wh 
he entered into a contract of.a partic 
lar kind, the court’s view _ of the re 
sonableness of any departure from t 
implied obligations. which would | 
involved in construing the expre 
words of an exclusion clause in ot 
sense that they are capable of bearit 
rather than another, isa relevant co 
sideration in deciding what meani 
the words were intended by the par 
es to bear.”’ 


(Emphasis supplie 
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Scarman, while agreeing with 
Wilberforce, described (at page 853) 
ction out of which the appeal be- 
the House had arisen as “‘a commer- 
ispute between parties well able to 
after themselves’? and then added, 
such a situation what the parties 
d (expressly. or impliedly) is what 
ers; and the duty of the courts isto 
true their contract according to its 


9 


r. 
89. As seen above, apart from 
ial decisions,,the United States and 
United Kingdom have statutorily 
nized, at least in certain areas of 
aw of contracts, that there can be 
asonableness (or lack of fairness, 
ne prefers that phrase) in a contract 
clause ina contract where there is 
uality of bargaining power betwecn 
parties although arising out of circu- 
mces not within their control or as 
sult of situations not of their creation. 
r legal systems also permit judicial 
w of a contractual transaction 
red into in similar circumstances. 
example, section 138 (2) of the Ger- 
Civil Code provides that transaction 
id “when a person’ exploits ‘the 
essed situation, inexperience, lack of 
mental ability, or grave weakness 
ill of another to obtain the grant 
omise of pecuniary advantages......... 
n are obviously disproportionate 
1e performance given in return.” 
position according to the French 


s very much the same. 
Should then our courts not adva- 
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Ce with the times? Should they still con- 
tinue to cling to outmoded concepts and 
outworn ideologies? should we not ad- 
just our thinking caps to match the 
fashion of the day? Should all jurispru- 
dential development pass us by, leaving 
us floundering in the sloughs of nine- 
teenth-century theories? Should the strong 
be permitted to push the weak to the wall? 
Should they be allowed to ride rough- 
shod over the weak? Should the courts 
sit back and watch supineiy while the 


strong trample under foot the rights of 


the weak? We have a Constitution for 
Our country. Our judgesare bound by 
their oath to “uphold the Constitution 
and the laws”. The Constitution was 
enacted to secure to all the citizens of 
this country social and economic justice. 
Article 14 of the Constitution guarantees 


to all persons equality beforce the law 


and the equal protection of the laws. The 
principle deducible from the above dis- 
cussion on this part of the case is in con- 
sonance with right and reason, intended 
to secure social and economic justice 
and conforms to the mandate of the great 
equality clause in Art. 14. This prin- 
ciple is that the courts will not enforce 
and will, when called upon todo so, 
strike down an unfair and unreasonable 
contract, or an unfair and unreasonable 
clause in a contract, entered into bet- 
ween parties who are not equal in _bar- 
gaining power. It is difficultto give an 
exhaustive list of all bargains of this type. 
No court can visualize the different 
situations which can arise in the affairs 
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of . men. One can only attempt 
to give some illustration. For instance, 
the above principle will apply where the 
inequality of bargaining power is the 
result of the great disparity in the econo- 
mic strength of the contracting parties. 
It will apply where the inequality is the 
result of circumstances, whether of the 
creation of the parties or not. It will 
apply to situations in which the weaker 
party is ina position in which he can 
obtain goods or services or means of 
livelihood only upon the terms imposed 
by the stronger party or go without 
them. It willalso apply where a man 
has no choice, or rather no meaningful 
choice, but to give his assent toa con- 
tract or to sign on the dotted line in a 
prescribed or standard form‘or to accept 
aset of rules as part of the contract, 
however unfair, unreasonable and un- 
conscionable a clause in that contract 
or form or rules may be. This principle, 
however, will not apply where the 
bargaining power of the contraction 
parties is equal or almost equal. This 
principle may not apply where both 
parties are businessmen and the contract 
isacommercial transaction. In today’s 
complex world of giant corporations 
their vast infra-structural organizations 
and with the State through its instru- 
mentalities and agencies entering into 
almost every branch of industry and 
commerce, there can be myriad situa- 
tions which result in unfair and un- 
reasonable bargains between parties 
possessing wholly disproportionate and 
unequal bargaining power. These cases 
can neither be enumerated nor fully 
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illustrated. The Court must judge 
case on its own facts and circumsta 


91. Itis notas if our civil co 
have no power under the existing 
Under section 31(1) of the Specific Ry 
Act, 1963 (Act No. 47 of 1963), 
person against whom an instrumen 
void or voidable, and who has reas 
ble apprehension that such instrum 
if left outstanding, may cause him 
ous injury, may sue to have it adjud 
void or voidable, and the court n 
in its discretion so adjudge it ando 
it to be delivered up and cancelled. — 


92. Isacontract of the type m 
tioned above to be adjudged voidabl 
void? If it was induced by undue in 
ence, then under section 19A of 
Indian Contract Act, it would be voi 
ble. It is, however, rarely that contr; 
of the types to which the prince 
formulated by us above applies” 
induced by undue influence as defi 
by us 16(1) of the Contract Act, ¢ 
though at times they are between par 
one of whom holds a real or appal 
authority over the other. In the} 
majority of cases, however such ¢ 
tracts are entered into by the wea 
party under pressure of circumstan 
generally economic, which result 
inequality of bargaining power. SI 
contracts will not fall within the f 
corners of the definition of ‘un 
influence” given in section 16(1) F 
ther the majority of such contracts 
in a standard or prescribed form 
consist of a set of rules. They are | 
contracts between individuals conté 
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terms meant for those individuals 
e. Contracts in prescribed or 
dard forms or which embody a set 
ules as part of the contract are 
ered into by the party with superior 
gaining power with a large number 
ersons who have far less bargaining 
er or no bargaining power at all. 
h contracts which affect a large 
ber of persons or a group or groups 
ersons, if they are unconscionable, 
air and unreasonable, are injurious 
he public interest. To say that such 
ntract is only voidable would do to 
pel each person with whom the 
ty with superior bargaining power 
contracted to go to court to have 
contract adjudged voidable. This 
uld only result in multiplicity 
litigation which no court’ should 
Sourage and would also not be in the 
Dlic interest. Such acontract or such 
lause ina contract ought, therefore, 
be adjudged void. While the law 
contracts in England is mostly judge 
ide, the Jaw of contracts in India is 
acted in a statute, namely, the Indian 
yntract Act, 1872. In order that such 
‘ontract should be void, it must fall 
der one of the relevant sections of the 
jian Contract Act. The only relevant 
vision in the Indian Contract Act 
‘ich can apply is S. 23 when it states 
it “The consideration or object of an 
‘eement is lawful, unless...the court 


ards it as..opposed to public 
licy.”’ 
93. The Contract Act does not 


fine the expression ‘“‘public policy” or 
pposed to public policy”’. From the 
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very nature of things, the expressions 
“public policy’, ‘‘opposed to public 
policy” or “contrary to public policy’ 
are incapable of precise definition. 
Public policy, however, is not the policy 
of a particular government. It cannotes 
some matter which concerns the public 
good and the public interest. The con- 
cept of what is for the public good or 
in the public interest or what would 
be injurious or harmful to the public 
good or the public interest has varied 
from time to time. As new concepts 
take the place of old, transactions which 
were once considered against public 
policy are now being upheld by the 
courts and similarly where there has 
been a well-recognized head of public 
policy, the courts have not shirked 
from extending it to new transactions 
and changed circumstances and have at 
times not even flinched from inventing 
a new head of public policy. There are 
two schools of thought —“the narrow 
view” school and ‘the broad view” 
school. _ According to the former, 
courts cannot create new heads of 
public policy whereas the latter counte- 
nance judicial law-making in this area. 
The adnerents of ‘‘the narrow view” 
school would not invalidate a contract 
onthe ground of public policy unless 
that particular ground had been well 
established by authorities. Hardly ever 
has the voice of the timorous spoken 
more clearly and loudly than in these 
words of Lord Devey in Janson v. Drie- 
fontein Consolidated Mines, Limited 
(1902) Act 484, 500, “‘public policy is al- 
ways an unsafe and treacherous ground 
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for legal decision.” That was in the 
year 1902. Seventy-eight years earlier, 
Burrough, J., in Richardson v. Mellish 
(1824) 2 Bing 229, 252 SC 130 ER 
294, 303, and (1824, 34) All ER Reprint 
258, 266, described public policy as “a 
very unruly horse, and when once you 
get astride it you never know where it 
will carry you.” The Master of the 
Rolls, Lord Denning, however, was not 
aman to shy away from unmanageable 
horses and in words which enjure up 
before our eyes the picture of the 
young Alexander the Great 
Bucephalus, he said in Enderby Town 
Football Club Ltd. v. Football Associa- 
tion Ltd. (1971) Ch 591, 606, “‘Witha 


good man inthe saddle, the unruly 
horse can be kept in control. It can 
jump over obstacles” Had _ the timo- 


rous always held the field, not only the 
doctrine of public policy but even the 
Common Law or the principles of 
Equity would never have evolved. Sir 
William Holdsworth in his ‘History 
of English Law,” Volume III, page 55, 
has said : 

‘In fact, a body of law like the 
common law, which has grown up 
gradually with the growth of the 
nation, necessarily acquires some fixed 
principles, and if it is to maintain 
these principles it must be able, on the 
ground of public policy or some other 
like ground, to suppress practices which, 
under ever new disguises, seek to wea- 
ken or negative them.”’ 

It is thus clear that the principles 
governing public policy must be and are 
capable, on proper occasion, of expan- 
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sion or modification. practices wh 
were considered perfectly normal at 
time have today become obnoxi 
and oppressive to public conscien 
If there ison head of public — po 
which covers a case, then the co 
must in consonance with public co 
cience and in keeping with public go 
and public interest declare such pr 
tice to be opposed to public poli 
Above all, in deciding any case whi 
may not be covered by authority o 
courts have before them the beac 
light of the Preamble to the Constit 
tion. Lacking precident, the court 
always be guided by that light and 
principles underlying the Fundament 
Rights and the - Directive Princip! 
enshrined in our Constitution. 

94. The normal rule of Comm 
Law has been that a party who seeks 
enforce an agreement which is oppos 
to public policy will be non-suited. T 
case of A. schroeder Music Publishii 
Co. Ltd. .v. Macaulay (1974 1 WL 
1308), however, establishes that whe 
a contract is vitiated as being contra 
to public policy, the party adverse 


— 


affected by it can sue to-have it de 
Jared void. The case may be differe 
where the purpose of the contra 
is illegal or immoral. In kedar Na 


Motani v. Prahlad Rai (1960) 1 SC 
861 : (AIR 1960 SC 213) reversing f 
High Court and: restoring the decr 
passed by the trial court declaring # 
appellants’ title to the lands in suit at 
directing the respondents who were tl 
appellants’ benamidars to restore poss 
ssion, this Court, after discussing # 
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sh and Indian law on the subject, 
& 

‘The correct position in law, in our 
on, is that what one has to see Is 
her the illegality goes so much to 
oot of the matter that the plaintiff 
t bring his action without relying 
the illegal transaction into which 
ad entered. If the illegality be 
1 or venial, as stated by williston 
the plaintiff is not required to rest 
se upon that illegality, then public 
demands that the defendant sho- 
ot be allowed to take advantage of 
Osition. A strict view, of course, 
be taken of the plaintiff’s conduct, 
he should not be allowed to circum- 
the illegality by resorting to some 
srfuge or by misstating the facts. 
owever, the matter is clear and the 
lity is not required to be pleaded 
‘oved as part of the cause of action 
the plaintiff recanted before the 
| purpose was achieved, then unless 
of sucha gross nature as to outra- 
the conscience of the Court, the 
of the defendant should not pre- 


The types of contracts to which the 
iple formulated by us above applies 
ot contracts which are tainted with 
lity but are contracts which contain 
s which are so unfair and unreaso- 
» thatthey shock the conscience of 
court. They are opposed to public 
y and require to be adjudged void. 


95. We will now test the validity of 
(i) by applying to it the principle 
ulated above. Each of the contest- 


D. P. Madon 
Judge 


Supreme Court of India 


ing Respondents was in the service of 
the Rivers Steam Navigation Company 
Limited and on the said Scheme of 
Arrangement being sanctioned by the 
Calcutta’ High Court, he was offered 
employment in the Corporation which 
he had accepted. Even had these Res-. 
pondents not liked to work for the Cor- 
poration, they had not much of a choice 
because all that they would have got 
was “‘all legitimate and legal compensa- 
tion payable to them either under the 
Industrial. Disputes Act or otherwise 
legally Admissible’. These Respon- 
dents were not covered by the Industrial 
Disputes Act for they were not workmen 
but were officers of the said company. 
It is, therefore, difficult they visualize 
what compensation they wouid have 
been entitiled to get unless their contract 
of employment with their previous 
employers contained any provision in 
that behalf. So far as the original terms 
of employment with the Corporation 
are concerned, they are contained in 
the letters of appointment issued to the 
contesting Respondents. These letters 
of appointment are ina stereotype form 
Under these letters of appointment, the 
Corporation could without any previ- 
ous notice terminate their service, if 
the Corporation is satisfied on medical 
evidence that the employee was unfit 
and was likely for a considerable time 
to continue to be unfit for the discharge 
of his duties. The Corporation could 
also without any previous notice dis- 
miss either of them, if he was guilty of 
any insubordination, intemperance or 
other misconduct, or of any breach of 
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any rules pertaining to his service or 
conduct or non-performance of his du- 
ties. The above terms are followed by 
a set of terms under the heading ‘Other 
Conditions”. One of these terms stated 
that “You shall be subj-ct to the service 
rules and regulations including the con- 
duct rules”. Undoubtedly, the contes- 
ting Respondents accepted appointment 
with the Corporation upon these terms. 
They had, however, no real choice be- 
fore them. Had they not accepted the 
appointments, they would have at the 
highest received some compensation 
which would have been probably meagre 
and would certainly have exposed them- 
selves to the hazard of finding another 
jab. 

96. It was argued before us on be- 
half of the contesting Respondents that 
the term that these Respondents would 
be subject to the service rules and regu- 
lations including the conduct rules, since 
it came under the heading “Other Con- 
ditions” which followed the clauses 
which related to the termination of 
service, referred only to service rules 
and regulations other than those pro- 
viding for termination of service ard, 
therefore, Rule 9(i) did not apply to 
them. It is unnecessary to decide this 
question in the view which we are incli- 
ned to take with respect to the validity of 
Rule 9 (i). 

97. The said Rules as also the 
earlier rules of 1970 were accepted by 
the contesting Respondents without 
demur. Here again they had no real 
choice before them. They had risen 
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higher in the hierarchy of the Co 
ration. If they had refused to ac 
the said Rules it would have rest 
in termination of their service’ and 
consequent anxiety, harasment and 
certainty of finding alternative emg 
ment. 

98. Rule 9(i) confers upon 
Corporation the power to terminate 
service of a permanent employee 
giving him three months’ notice in — 
ting or in lieu thereof to pay him 
equivalent of three months’ basic. 
and dearness allowance. A similar re 
lation framed by the West Bengal § 
Electricity Board was described by 
Court in West Bengal State Electr 
Board v. Desh Bandhu Ghosh, (I 
SOUACULYO : 
ate a naked ‘hire and fire’ t 
the time for banishing which altoge 
from employer-employee relation 
is fast approaching. Its only par 
is to be found in the Henry | 
PELE so familiar to administrative I 
yers.”” 

As all lawyers may not be fam 
with administrative law, we may as _ 
explain that ‘“‘the Henry VIII clat 
is a provision occasionally found 
legislation conferring delegated legi 
tive power, giving the delegate 
power to amend the delegating Act 
order to bring that Act into full op 
tion or otherwise by Order to rem 
any difficulty, and at times giving | 
wer to modify the provisions of ot 
Acts also. The Committee on Mi 
ters’ Powers in its report submitted 
1932 (Cmd. 4C60) pointed out that $ 
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vision had been nicknamed ‘“‘the 
VIII clause’ because “that king 
rded popularly as the impersona- 
f executive autocracy”. The Com- 
’s Report (at page 61) criticised 
clauses as a temptation to slips- 
york in the preparation of bills 
ecommended that such provisions 

be used only where they were 
d before Parliament on compell- 
rounds. Legislation enacted by 
ment in the United Kingdom 
1932 does not show that this re- 
endation had any particular effect. 


9. No apter description of Rule 
can be given than to call it “the 
; VIII Clause”. It confers ad- 
and arbitrary power upon the 
oration. It does not even state 
on behalf of the Corporation is 
srcise that power. It was submitted 
half of the Appellants that it would 
e Board of Directors. The impu- 
letters of termination, however, do 
2fer to any resolution or decision of 
oard and even if they did, it would 
elevant to the validity of Rule 9 (i). 
» are no guidelines whatever laid 
.to indicate in what circumstances 
yower given by Rule 9 (i) is to be 
ised by the Corporation. No oppor- 
y whatever of a hearing is at all to 
forded to the permanent employee 
e service is being terminated in 
exercise of this power. It was 
1 that the Board of Directors 
d not exercise this power arbi- 
y or capriciously as it consists of 
ynsible and highly placed persons. 
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This submission ignores the fact that 
however highly placed a person may 
be, he must necessarily possess human 
frailties. It also overlooks the well- 
known saying of Lord Action, which 
has now almost become a maxim, in 
the Appendix to his “Historical Essays 


_ and Studies’, that ‘“‘power tends to cor- 


rupt, and absolute power corrupts ab- 
solutely.” As we have pointed out 
earlier, the said Rules provide for four 
different modes in which the services 
of a permanent employee can be termi- 
nated earlier than his attaining the 
age of superannuation, namely R. 9 (i), 
R. 9 (ii), sub-cl. (iv) of Cl. (b) of R. 
36 read with R. 38 and R. 37. Under 
R. 9 (ii) the termination of service is 
to be on the ground of “services no 
jonger required in the interest of the 
Company”. Sub-cl. (iv) of Cl. (v) of 
R. 36 read with R. 38 provides for 
dismissal on the ground of miscon- 
duct. Rule 37 provides for termination 
of service at any time without any 
notice if the employee is found guilty 
of any of the acts mentioned in that 
Rule. Rule 9 (i) is the only Rule which 
does not state in what circumstances 
the power conferred by that Rule is 
to be exercised. Thus, even where the 
Corporation could proceed under Rule 
36 and dismiss an employee on _ the 
ground of misconduct after holding a 
regular disciplinary inquiry, it is free 
to resort instead to R.9 (1) in order 
to avoid the hustle of an inquiry. Rule 
9 (i) thus confers an absolute arbit- 
rary and unguided power upon the 
Corporation. It violates one of the 


god 


Report No. 55, p. 62 


two great rules of natural justice - the 
audi alteram partem rule. It is not 
only in cases to which Art. 14 applies 
that the rules of natural justice come 
into play. As pointed out in Union 
of India v. Tulsiram, Patel, (1985) 3 
SCC 398 (at page 463): (AIR 1985 SC 
1416 at p. 1451). “The principles of 
natural justice are not the creation of 
Art. 14. Art. 14 is not their begetter but 
their constitutional guardian. ‘‘That case 
has traced in some detail the origin and 
development of the concept of principles 
of natural justice and of the audi alteram 
partem rule (at pages 463-480) (of 1985) 
3 SCC) : (at pp. 1451-1463 of AIR). They 
apply in biverse situations and not only 
to cases of State action. As pointed out 
by O. Chinnappa Reedy, J., in Swade- 
shi Cotton Mills v. Union of India, 
(1981) 2 SCR 533 591 : (AIR 1981 
SC 818, 846-47) they are implicit in 
every decision-making function, whe- 
ther judicial or quasi-judicial or adminis- 
trative. Undoubtedly, in certain 
circumstances the principles of natu- 
ral justice can be modified and, in ex- 
ceptional cases, can even be excluded 
as pointed out in Tulsiram Patel’s case 
(AIR 1985 SC 1416). Rule 9 (i), how- 
ever, is not covered by any of the situa- 
tions which would justify the total ex- 
clusion of the audi alteram partem 
rule. 

100. The power conferred by Rule 
9 (i) is not only arbitrary but is also 
discriminatory for it enables the Cor- 
poration to discriminate between emp- 
loyee and employee. It can pick up one- 
employee and apply to him Clause (1) 
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It can pick up a 
employee and apply to him 

(ii) of Rule 9. It can pick 

another employee and apply t 
sub-clause (iv) of clause (b) of 
36 read with Rule 38 and toy 
ther employee it can apply Ru 
All this the Corporation can do 
the same circumstances exist as 
justify the Corporation in holdi 
der Rule 38a regular disciplinar 
the alleged misconduct of the emp 
Both the contesting Respondents 
in fact, been asked to submit 
explanation to the charges made 
inst them. Sengupta had been — 
med that a disciplinary inquiry 
proposed to be held in his case. 
charges mode against both the Re 
dents were such that a discipl 
inquiry could easily have been hek 
was, however, not held but insteac 
ort was had to Rule 9 (i). | 


of rule 9. 


101. The Corporation is a 
organization. It has offices in ve 
parts of West Bengal, Bihar and A 
as shown by the said Rules, an 
ssibly in other States also. The 
Rules form prrt of the contrat 
employment between the Corpor 
and its employees who are not ¥ 
men. These employees had no po 
ful workmen’s Union to support t 
They had no voice in the framif 
said Rules. They had no choice 
to accept the said Rules as pat 
their contract of employment. 1 
is gross disparity between the C 
ration and its employees, whether 
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e workmen or officers. The Corpora- 
ion can afford to dispense with the 
ervices of an officer. It will find hun- 
reds of others to take his place but 
n officer cannot afford to lose his job 
ecause if he does so, there are not 
undreds of jobs waiting for him. A 


lause suchas clause (i) of Rule 9 is 
gainst right and reason. It is wholly 
nconscionable It has been entered 


nto between parties between whom 
here is gross inequality of bargaining 
ower. Rule 9(i) isaterm of the con- 
ract between the Corporation and ail 
ts officers. It affects a large number 
f persons and it squarely falls within 
he principle formulated by us above. 
everal statutory authorities have a 
lause similar to Rule 9 (1) in their 
contracts of employment. As appears 
rom the decided cases, the West Ben- 
zal State Electricity Board and Air 
india International have it. Several 
Government companies apart from the 
Corporation (which is the First Appe- 
lant before us) must be having it. 
There are 970 Government companies 
with paid-up capital of Rs. 16,414,9 
crores as stated in the written arguments 
submitted on behalf of the Union of In- 
jia. The Government and its agencies and 
nstrumentalities constitute the largest 
employer in the country. A clause 
such as Rule 9(i) in a contract of em- 
ployment affecting large sections of the 
public its harmful and injurious to the 
public interest for it tends to create 
a sense of insecurity in the minds of 
those to whom it applies and conse- 
quently it is against public good. Such 
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a clause, therefore, is opposed to public 
policy and being opposed to public poli- 
cy, itis void under section 23 of the 
Indian Contract Act. 

102. It was, however, submitted 
on behalf of the Appellants that this 
was a contract’ entered into by the 
Corporation like any other contract 
entered into by it in the course of its 


trading activities and the Court, the- 
refore, ought not to interfere wiih it. 


It is not possible for us to equate 


employees with goods which can be 
bought and sold. It is equally not 
possible for us to equate a contract 


of employment with a mercantile tran- 
saction between two businessmen and 
much less to do so when the contract 
of employment is between a powerful 
employer and a week employee. 

1U3. It was also submitted on be- 
half of the Appellants that Rule 9 (i) 
was supported by mutuality inasmuch 
as it conferred an equal tight upon 
both the parties, for under it just as 
the employer could terminate the em- 


ployee’s service by giving him 
three months’ notice or by pay- 
ing him three months’ basic pay 


and dearness allowance in lien thereof, 
the employee could leave the service by 
giving three months’ notice and when 
he failed to give such notice, the Corpo- 
ration could deduct an equivalent amo- 
unt from whatever may be payable to 
him. It is true that there is mutuality 
in clause 9(i) the same mutuality as in 
a contract between the lion and the 
lamb that both will be free to roam 
about in the jungle and each will be at 


ants J 
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Report No. 55, p. 64 


liberty to devour the other. When one 
considers the unequal position of the 
Corporation and its employees, the 
argument of mutuality becomes laugh- 
able. 

104. The contesting Respondents 
could, therefore, have filed a civil suit 
for a declaration that the termination 
of their service was contrary to law on 
the ground that the said Rule 9 (i) was 
void. In sucha suit, however, they 
would have got a declaration and posi- 
bly damages for wrongful termination 
of service but the civil court could not 
have ordered reinstatement as it would 
have amounted to granting specific per- 
formance of acontract of personal 
service. As the Corporation is ‘the 
State’, they, therefore, adopted the far 
-more efficacious remedy of filing a writ 
petition under Article 226 of the Consti- 
tution. 


105. As the Corporation is ‘“‘the 
State”’ within the meaning of Article 
12, It was amenable to the writ jurisdic- 
tion of the High Court under Article 
226. It is now well established that an 
instrumentality or agency of the State 
being “the State” under Article 12 of 
the Constitution is subject to the Cons- 
titutional limitations, and its actions 
are State actions and must be judged 
in the light of the Fundamental Rights 
guaranteed by Part III of the Consti- 
tution (see, for instance, Sukhdev Singh 
v. Bhagatram Sardar Singh Raghu- 
vanshi, (AIR 1975 SC 1331). The Inter- 
national Airport Authority’s case (AIR 
1975 SC 1628) and Ajay Hasia’s case 
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(AIR 1981 SC 487). The actions ¢ 


instrumentality or agency of the Stat 
must, therefore, be in conformity wit 


Art. 14 of the Constitution. The pri 
gression of the judicial concept of Ar 
14 froma prohibition against discrim 
natory class legislation to an invalidatin 
factor for any discriminatory or arb 
trary State action has been traced i 
Tulsiram Patel’s case (1985) 3 SCC 39 


(at pages 473-476) : (AIR 1985 SC 141 
at pp. 1458-1460). The principles o 


natural justice have now come to b 
recognized as being a part of the Const 
tutional guarantee contained in Art. 1 
In Tulsiram Patel’s case his Court said 

‘The principles of natural justic 
have thus come to be recognized a 
being a part of the guarantee containe 
in Article 14 because of the new ant 
dynamic interpretation given by thi 
Court to the concept of equality whick 


is the subject-matter of that Article 
Shortly put, the syllogism runs_ thus| 


violation of a rule of natural justice resu- 


the result 
violation 


violation of 


of State action, iti 
of Article 14; therefore, ¢ 
a principle of natura 


violating them will be struck dowa 
The principles of natural justice, howe¥ 
er, apply not only to legislation ant 
State action but also where any tribunal 
authority or boby of men, not comifg 
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n the definition of ‘State’ in Article 
charged with the duty of deciding 
tter’. | 
106. As pointed out above, Rule 9 
both arbitrary and unreasonable 
it also wholly ignores and sets aside 
audi alteram partem rule it, there- 
violates, Art. 14 of the Constitu- 


107. On behalf of the appellants 
ce was placed upon the case of 
akrishna Agarwal v. State of Bihar 
) 3 SCR 249. The facts in that 

were that a contract. called a 
e’’, tocollect und exploit sal seeds 
a forest area was entered into bet- 

the State of Bihar and the appe- 
s in that case. Under one of the 
es of the said contract, the rate of 
Ity could be revised at the expiry of 
y three years in consultation with 
essee and was to be binding on the 
e. The State unilaterally revised 
ate of royalty payable by the appe- 
and thereafter cancelled the lease. 
Patna High Court dismissed the 
petition filed by the appellants and 
appellants’ appeal to this Court was 
dismissed. In that case it was held 
when a State acts purely in its exe- 
ye capacity, it is bound by the obli- 
yns which dealings of the State with 
vidual citizens import into every 
saction entered into in exercise of 
constitutional powers, but this is 
at the time of entry into the filed of 
sideration of persons with whom the 
ernment could contract and after 
State or its agents have entered into 
field of ordinary contract relations 


es 
qo] 
ee 
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are no Jongar governed by the constitu- 
tional provisions but by the legally valid 
contract which determines rights and 
obligations of the parties inter se. The 
Court then added (at page 255) (of 
SCR) : 

“No question arises of violation of 
Article 14 or of any other constitutional 
provision when the State or its agents, 
purporting to act within this field, per- 
form any act In this sphere, they can 
only claim rights conferred upon them 
by contract and are bound by the terms 
of the contract only unless some statute 
steps in and confers some special statu- 
tory power or obligation on the State in 
the contractual field which is apart from 
contract.” 

108. We fail to see what relevance 
that decision has to the case before us. 
Employees of a large organization form a 
separate and distinict class and we are 
unable to equate a contract of employ- 
ment in a stereo type form entered into 
by ‘“‘The State’ with each of such emplo- 
yees with the “lease’”’ executed in Radha- 
krishna Agarwal’s case. Further, the 
contract or the lease between the rarties 
in that case was a legally valid contract. 
In that case what the appellants were 
doing was to complain of a breach of 
contract committed by the State of Bihar 
acting through its officers. The contes- 
ting Respondents are not complaining of 
any breach of contract but their conten- 
tion is that Rule 9 (i) whichisa term 
of their contract of employment is void. 
They are not complaining that the action 
of termination of their service is in 
breach of Rule 9 (i). Their complaint 
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is not merely with respect to the State 
action taken under Rule 9 (i) but also 
with respect to the action of the State 
in entering into a contract of employ- 
ment with them which contains such a 
clause or rather forcing upon them a 
contract of employment containing such 
a clause. As we have held earlier, Rule 
9(i) is void even under the ordinary 
law of contracts. 


109. We must now turn to two 
decision of the Bombay High Court as 


each party has relied strongly upon one 


of them, namely, S. S. Muley v. J. R. D. 
Tata; 1980 Lab IC 11: (1979) 2 Serv 
LR 438 and Manohar P. Kharkar v 
Raghuraj (1981) 2 Lab LJ 459: (1983 
Lab IC 350), commonly known as the 
““Makalu case’’ as it related to certain 
cables which were damaged in an air- 
craft named ‘Makalu’ belonging to Air 
India International. The decision in 
Muley’s case (1980 Lab IC 1)) (Bom) 
was relied upon by the Respondents 
while the decision in Makalu’s case 
(1983 Lab IC 350) (Bom) was relied 
upon by the Appellants Both the cases 
related to Regulation 48 of the Air India 
Employees’ Service Regulations framed 
by Air India International. Air India 
International is a corporation establi- 
shed under the Air Corporations Act, 
1953 (Act No. 27 of 1953) and it is 
indisputably ‘‘The State’ within the 
meaning of Article 12 of the Constitu- 
tion. Under clause (a) of the said Regu- 
lation 48, the services of a permanent 
employee can be terminated “without 
assigning any reason” by giving him 
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thirty days, notice in writing or pay| 
lieu of notice. In both these cag 
the services of the concerned emp 
yees were terminated under Regulati 
48 (a). The said Regulations also py 
vided for dismissal of an employ 
who was found guilty of misconduct! 
a disciplinary inquiry held accordj 
to the procedure prescribed in 
said Regulations. In Muley’s case} 
learned single Judge of the Bomb 
High Court, Sawant, J. held the sg 
Regulation 48 (a) to be void as inffi 
ging Article 14 of the Constitutie 
In West Bengal State Electricity Boar 
case (AIR 1985 SC 722) this Cot 
stated (at page 119) (of SCC) “T 
learned Judge struck down Regulati 
48 (a) and we agree with his reasoni 
and conclusion.” The reasoning up 
which Sawant, J., reached his conclusi 
was that there was no guidance gi¥ 
anywhere in the impugned Regulati 
for the exercise of the power confer 
by it, that it placed untrammelled pow 
in the authorities, that it was an arl 
trary power which was conferred and 
did not make any difference that it W 
to be exercised by high ranking officia 
In the Makalu case (1983 Lab IC 35 
contrary view was taken by a Divisi 
Bench of the Bombay High Court. 1 
Division Bench rightly held that t 
employees of a statutory corporatil 
did not enjoy the protection conferf 
by Article 311 (2). It however, furth 
held that the phrase “without assignil 
any reason” used in the said Regulatit 
48 only meant a disclosure of the reas0 
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e emploee concyerned’ vyjter going 
the facts which had been pleaded 
ir India International to justify the 
ination of service of the petitio- 


in the case, the Division Bench 
that the impugned order were 


ed. It further held Regulation 
as not a onesided regulation 
under Regulation 49 the emplo- 
was also permitted to resign with- 
assigning any reason by giving the 
e prescribed therein. The Division 
h applied to the said Kegulation 
e analogy of the ordinary law of 
er and servant under which no 
nt can claim any security of tenure. 
lso brought in it the analogy of the 
to compulsorily retire an employee 
ea provision in that behalf is made 
he Service Rules. The Division 
oh further held that it was difficult 


onceive of any authority, which 
“the State’ under Article 12 of 
Constitutional guarantees contai- 


in part IIf of the Constitution, 
inating the services of its em- 
ees without reason or  arbitra- 

It further held that the  exis- 
e of relevant reasons was a sine 
non for exercising the power un- 


Regulation 48. It went on to 
. that because of the complexity 


nodern administration and the un- 
ictable exigencies which may arise 
he course thereof, it was necessary 
an employer to be vested with 
ers such as those conferred by 
ulation 48. The Division Bench 
great pains to discern in some 
he sections of the Air Corpora- 
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tions Act guidelines for the exercise of 
the power conferred by Regulation 48. 
According to the Division Bench, the 
choice of Air India International to 
proceed under Regulation 48 would 
have to be dictated for the purpose 
of the needs and exigencies of its ad- 
ministration and if that power was 
exercised arbitrarily, the Court would 
Strike down the — action taken under 
Regulation 48. 


110. We have invited by learned 
counsel for the Appellants to peruse the 
judgement in that case and we did so 
with increasing astonishment. Though 
the said judgement bears the date Sep- 
tember 18, 1981, we were unable to make 
out whether it was a judgement given 
in the year 1981 orin the year 1881 or 
even earlier. We find ourselves wholly 
unable to agree with the view taken by 
the Division Bench. /part from the 
factual aspects of the case, as to which 
we say nothing, we find every single 
conclusion reached by the Division 
Bench and the reasons given in support 
thereof to be wholly erroneous. The 
Division Bench overlooked that it was 
not dealing witha case of a non-spea- 
king order but with the validity of a 
regulation. The meaning given by it 
to the expression without assigning 
any reason” was wrong and _ untena- 
ble. Starting with this wrong pre- 
mise, it has gone from one wrong pre- 
mise to another. Inthe light of what 
we have said earlier about the princi- 
ples of public policy evolved, and 
tested by the principle which we have 
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formulated, the said Regulation 48 (a) 
coule never have been sustained. In 
West Bengal State Electricity Board’s 
case, a three-Judge Rench of this Court 
said as follows: 

“The learned counsel for the appe- 
lant relied upon Manohar P. Kharkhar 
v. Raghuraj (1983 Lab IC 350) (Bom) to 
contend that Regulation 48 of the Air 
India Employees’ Service Regulations 
was valid. It is difficult to agree with 
the reasoning of the Delhi High Court 


that because of the complexities of | 


Modern administration and the unpre- 
sentable exigencies arising in the course 
of such administration it is necessary for 
an employer to be vested with such 
powers as those under Regulation 48. 
We prefer the reasoning of Sawant, J. 
of the Bombay High Court and that of 
the Calcutta High Court in the judgement 
under appeal to the reasoning of the 
Delhi High Court.”’ 


The mention of the Delhi High 
Court in the above passage isa slip of 
the pen for it was the Bombay High 
Court which decided the case. We are in 
respectful agreement with what has been 
stated in the above passage. The Makalu 
case was wrongly decided and requires 
to be overruled. We are, inhowever, 
informed that an appeal against that 
judgement is pending in this Court and 
rather than overrule it here, we leave it 
to the Bench which hears that appeal to 
reverse it. 


I11. We would like to observe 
here that as the definition of “the 
State” in Article 12 is for the purpo- 
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ses of both Part III and Part IV of th 
Constitution, State actions, includig 
actions of the instrumentalities aq 
agencise of the State, must not only t 
in conformity with the Fundament 
Rights guaranteed by Part HI but my 
also be in accordance with the Diret 
tive Principles of State of Policy pre 
cribed by Part IV. Clause (a) of Art 
cle 39 provides that the State shall, 
particular, direct its policy towards “‘secl 
ring that the citizens, men and womet 
epually have the right to adequate mean 
of livelihood.” Article 41 requires th 
State, within the limits economic capaci 
and development, to “make effectiy 
provision for securing the right to work’ 
An adepuate means of livelihood canne 
be secured to the citizens by taking awa 
without any reason the means of livel 
hood. The mode of making “effecti 
provision for securing the right to won 


— 


1 
| 


cannot be by giving employment to 
person and then without any reas¢ 
throwing him out of employment 
The action of an_ instrumentality 
agency of the State, if —_it frames 
service rule such as clause (a) of Rul 
9 orarule analogous thereto woul 
therefore, not only be violative of Atti 
cle 14 but woule also be contrary to th 
Directive Principles of State  Poli¢ 
contained in clause (a) of Art. 39 a 
‘ 


Article 41. 


112. The Calcutta High Couf 
was, therefore, right in quashing t 
impugned order dated February 
1983, terminating the services of th 
contesting Respondents and cirectia 
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Corporation to reinstate them 
to pay them all arrears of _ salary. 
High Court was, however, not 
in declaring clause (i) of Rule 9 
entirety as ultra vires Art. 14 of 
onstitution and in striking down 
ing void the whole of tbat clause. 
n the Calcutta High Court over- 
ed was that Rule 9 also confers 
a permanent employee the right 
sign from the service of the Cor- 
tion. Bye entering into a contra- 
employment a person does not 
a bond of slavery and a permane- 
mployee cannot be deprived of 
right to resign. A resignation by 
mployee would, however, norma- 
quire to be accepted by the emp- 
in order to be effective. It can 
hat in certain circumstances an 
loyer would be justified in refusing 
ccept the employee’s resignation 
Or instance, when an _ employee 
ts to le.ve in the middle of a work 
-h is urgent or important and for 
completion of which his presence 
participation are necessary. An 
loyer can also refuse to accept the 
mnation when there isa disciplinary 
liry pending against the employee 
uch a case, to permit an employee 
2sign would be to allow him to go 
y from the service and escape the 
sequences of an adverse finding 
nst him in such an inquiry. There 
also be other ground on which 
mployer would be justified in not 
pting the resignation of an emplo- 
The Corporation ought to make 
ible provisions in that behalf in 
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the said Rules. Therefore, while the 
judgement of the High Court requires 
to be confirmed, the declaration given 
by it requires to be suitably modified. 

113. In the result, both these Appeals 
failand are dismissed substituting for 
the declaration given by it a declaration 
that clause (i) of Rule 9 of the “Service, 
Discipline and Appeal Rules 1979” 
of the Central Inland Water Transport 
Corporation Limited is void under S. 
23 of the Contract Act, 1872, as being 
Opposed to public policy and is also 
ultra vires Art. 14 of the Constitution 
to the extent that it confers upon the 
Corporation the right to terminate the 
employment of a permanent employee 
by giving him three months’ notice in 
writing or by paying him the equivalent 
of three months’ basic pay dearness allo- 
wance in lieu of such notice. 

114. By interim orders passed 
in the Petitions for Special Leave to 
Appeal filed by the Corporation, we 
had granted pending the disposal of 
these Petitions a stay of the order of 
the Calcutta High Court in so far as 
it directed the reinstatement of the 
contesting Respondents. At that stage 
the Corporation had undertaken to pay 
to the said Respondents all arrears of 
salary and had also undertaken to pay 
thereafter their salary from month to 
month before the tenth day of each 
succeeding month until the disposal of 
the said Petitions. We hereby vacate 
the stay order of reinstatement passed 
by us and direct the Corporation forth- 
with to reinstate the First Respondent 
in each of these Appeal and to _ pay to 


Lm Qe 
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him within six weeks from today all 
arrears of salary and allowances payable 
to him, if any still remain unpaid. 


115. The First Appellant in both 
these Appeals, namely, the Central In- 
land Water Transport Corporation Limi- 
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ted, will pay to the First Responde 
in each of these Appeals the costs ¢ 
the respective Appeals. The other pa 
ties to these Appeals and the Interven 
will bear and pay their own costs of tl 


Appeals. 
Appeals dismisse 
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OBSERVATION 


A) U.P. Co-operative Societies Act (11 of 1966). S. 122 (1)—U.P. Co-opera- 
Societies Employees Service Regulations (1975) Regus. 17, 18—Employee 
. P. Co-operative Sugar Factories Federation—Continuing in post after 
pletion of maximum period of probation provided under Regulations— He 
ds confirmed—His reversion to lower post by treating him on probation— 
legal. Decision of Allahabad High Court, Reversed. 


(B) U.P. Co-operative Societies Act (11 of 1966), Ss. 122, 121—U. P. Co- 
ative Societies Employees Service Regulations (1975), Regn. 1. U.P. Co- 
ative Sugar Factories Federation service Rules (1976), R. 1—Provisions of 
ice Rules of 1976 do not override service Regulations of 1975—Services of 
loyee of U, P, Co-operative Sugar Factories Fedration are regulated by Ser- 
Regulations of 1975. 


OBSERVED BY 


Mr. O. Chinnappa Reddy 
and Mr. K. N. Singh 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeal No. 491 of 1985 decided on 9-5-1986 in the case of Om Prakash Mau- 
Appellant v. U. P. Co-operative Sugar Factories Federation, Lucknow and others, 
yondents. 


TEXT 


Singh, J.—This appeal is directed rintendent, he was selected for promo- 
nst the order of the High Court of tion to the post of Commercial Officer 
habad (Lucknow Bench) dismiss- and by Order dt. August 29,1980 app- 


the appellant’s writ petition made ointed on probation for one year agai- 
er Art. 226 of the Constitution chal- ast a regular vacancy with a condition 
ing the Order dt. 2-9-1983 reverting that his probationary may be exten- 
appellant from the post of Commer- ded further and during the period 
Officer to that of Superintendent. of probation he could be reverted to the 
2. The appellant joined service in post of Office Superintendent without 
an Sahkari Chini Mills Ltd, Bisal- any notice. On 2-7-1981 the appellant 
District Pilibhit, a sugar factory run was transferred from Bisalpur to Majo- 
managed by the Uttar Pradesh Co- hla Sugar Factory where he continued 
rative Mills Federation. | While the to work as Commercial Officer. By an 


ellant was working as Office Supe- Order dt. 2-10-1981 the appellant’s pro- 
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bationary period was extended for one 
year till 4-9-1982, the period so exten- 
ded expired on 4-9-82 but no further 
order either extending the probationary 
period or confirming him on the post 
was issued, and the appellant continued 
to work as Commercial Officer. The 
Managing Director of the U. P. Co-ope- 
rative Sugar Mill Federation Ltd a 
“Co-operative society” registered under 
the U. P. Co-operative Societies Act, 


1965, which runs and manages a num- | 
sugar factories in the State of | 


ber of 
Uttar Pradesh issued order on 2-9-8] 
(1983?) reverting the appellant to the post 
of Office Superintendent. The appellant 
challenged the validity of the reversion 
order before the High Court on the sole 
ground that on the expiry of the proba- 
tionary period he stood confirmed, and 
he could not be reverted treating him on 
probation. The High Court held that 
on the expiry of the probationary period 
the appellant could not be deemed to be 
confirmed as there was no rule prohibi- 
ting the extension of probationary period. 


3. The U. P. Co-operative Institu- 
tional Service Board constituted by the 
State of Uttar Pradesh in accordance 
with sub-sec. (2) of S. 122 of the U. P. 
Co-operative Societies Act, 1965 has 
framed the U. P. Co-operative Societies 
Employees Service Regulations 1975 
which regulate the condition of service 
of employee of all the co-operative soci- 
eties placed under the purview of the 
Institutional Service Board by the Gov- 
ernment Notification No. 366-C/XIIC-3 
36-71 dt. March 4, 1972. These  re- 
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gulations contain provisions for reeru 
ment, probation, confirmation, se 


ority and disciplinary control. Regu 
tion 17 provides for probation, it I 


down that all persons on appointm 
against regular vacancies shall be 7 


on probation fora period of one ye 
Proviso to the Regulation lays down th 
the appointing authority may, in indiy 
dual cases, extend the period of prob 
tion in writing for further period not @ 
ceeding one year, as it may deem ff 
Clause (ii) of the Regulation provid 
that if, at any time, during or at the en 
of the period of probation or the extet 
ded period of probation, it appears | 
the appointing authority that the mi 


yee placed on probation, has not mad 
sufficient use of the opportunity offere 


to him, or has otherwise failed to gr 
satisfaction, he may be discharged frot 
service, or reverted to the post heldb 
him substantively, if any, immediatel 
before such appointment. Regulatio 
18 provides for confirmation of an eff 
ployee on the satisfactory completio 


of the probationary period. Regulatiot 
17 and 18 read together, provide thé 


appointment against a regular vacane 
is to be made on probation for a perio 
of one year, this probationary perid 
can be extended for a period of one yea 
more. The proviso to Regulation I 
restricts the power of the appointint 
authority in extending period of probs 
tion beyond the period of one yeah 
An employee appointed against & 
regular vacancy cannot be placed Of 
probation fora period more than two 
years andif during the  periodd 
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bation the appointing authority is of 
opinion that the employee has not 
e use of opportunity afforded to 
he may discharge him from service 
revert him to his substantive post 
he has no power to extend the 
iod of probation beyond the period 
two years Regulation 18 stipulates 
firmation of an employee by an 
ress order on the completion of the 
bationary period. The regulations 
not expressly lay down as to what 
Id be the status of an employee on 
expiry of maximum period of proba- 
) where no order of confirmation is 
ied and the employee is allowed to 
tinue in service Since Regulation 
does not permit continuation of an 
ployee on probation for a period 
re than two years the necessary 
ult would follow that after the expiry 
two years probationary period, the 
ployee stands confirmed by implica- 
1. This implicit in the scheme of 
ulations 17 and 18. In State of 
\jab v. Dharam Singh, (1968) 3 SCR 1 
onstitution Bench of this Court 
= 

‘‘Where as in the present case, the 
vice rules fix a certain period of time 
ond which the probationary period 
not be extended, and an employee 
jointed or promoted toa post on 
bation is allowed to continue in 
t post after completion of the 
ximum period of probation without 
express order of confirmation, he 
not be deemed to continue in that 
tas a probationer by implication. 
»reason is that suchan implication 
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is negatived by the service rule forbidd- 
ing extension of the probationary period 
beyond the maximum period fixed by 
it. In sucha case, it is permissible to 
draw the inference that the employee 
allowed to continue in the post on 
completion of the maximum period of 
probation has been confirmed in the 
post by implication.” 

4. In the instant case the order 
of appointment promoting the appellant 
on the post of Commercial Officer 
merely indicated that his probationary 
period could be extended and he 


could be reverted to the post 
of Office Superintendent without 
any notice. Stipulation for extension 


of probationary period in the appoint- 
ment order must be considered in accor- 
dance with the proviso to Regulation 
17 (1) which means that the probationary 
period could be extended for a_ period 
of one year more. Undisputably on 
the expiry of the appellant’s initial pro- 
bationary period of one year, the appo- 
inting authority extended the same 
for another period of one year which 
also. expired on 4-9-82. During the 
period of probation appellant’s services 
were neither terminated nor was he re- 
verted to his substantive post instead 
he was allowed to continue onthe post 
of Commercial Officer. On the expiry 
of the maximum probationary period of 
two years, the appellant could not be 
deemed to continue Probation instead 
he stood confirmed in the post by 
implication. The appellant acquired 
the status of a confirmed employee on 
the post of Commercial Officer and 
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the appointing authority could not leg- 
ally revert him to the lower post of 
Superintendent. 


5. Learned Counsel appearing for 
the U. P. Co-operative Sugar Factories 
Federation urged that the U.P. Co- 
operative Societies Employees Service 
Regulations 1975 do not apply to the ap- 
pellant as he was an employee of the 
U.P. Co-operative Sugar Factories Fede- 
ration as the condition of service of the 
appellant and other employees of the 
U.P. Co-operative Sugar Factories Federa- 
tion are regulated by the U.P. Co-opera- 
tive Sugar Factories Federation Service 
Rules 1976 framed by Cane Commissioner 
in exercise of his powers under sub-sec. 
(1) of S. 121 of the Act published in the 
U.P. Gazette dt. September 4, 1976. Rule 
3 of the U.P. Co-operative Sugar Facto- 
ries Federation Service Rules 1976 
(hereinafter referred to as the Federa- 
tion Service Rules) provides that these 
Rules shall apply to all the employees 
of the Federation. Rule 5 provides that 
every employee shall be appointed on pro- 
bation for such period as the authority 
appointing may specify and the period of 
probation may be extended by the ap- 
pointing authority from time to time, 
the rule does not prescribe any limit on 
the extention of the probationary period. 
Rule 6 provides that upon satisfactory 
completion of probationary period an 
employee shall be eligible for confirma- 
tion. Placing reliance on rule 5 learned 
counsel for the respondents urged that 
since there was no order 
tion the appellant’s probationary period 


of confirma- _ 
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stood extended, therefore, he could 
reverted atany time to his substantiy 
post. It is true that rule 5 of the Federa : 
tion Service Rules does not place an 
restriction on the appointing authority’ i 
power to extend the probationary period 


it may extend the probationary periog 
for an unlimited period and in the abe 


nce of Confirmation Order the employe 
shall continue to be on probation fo 
indefinite period. It is well settled that 
where appointment on promotion jg 


made on probation fora specific period 
and the employee is allowed to continu 


in the post after expiry of the probation 
ary period without any specific order of 
confirmation he would be deemed to con- 
tinue on probation provided the Rules 
do not provide contrary to it. If Rule5 
applies to the appellant he could not 
acquire the status of a confirmed em- 
ployee in the post of Commercial Officer 
and he could legally be reverted to his 
substantive post. L: 

6. There are two sets of rules ; 


Federation Renplovees s 
1976. The question is which of rules 
apply to the employees of the Co-opera- 
tive Sugar Factories Federation. Whilé 
considering this question it is necessaty 
to advert to the relevant provisions of 
the Act and the Rules framed there 
under and the Notifications issued frofil 
time to time. Section 121 of the Act 
confers power on the Registrar, (an off 
cer appointed as such by the State 
Government under S. 3) to frame regula" 
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to regulate the emoluments and 
itions of service of employees in a 
perative Society or class of Co-ope- 
Societies, Section 3 (2) confers 
r on the State Government to ap- 
t officers to asist the Registrar and 
onfer on them all or any of the 
rs of the Registrar. An officer on 
powers of Registrar are conferred 
he State Government, has authority 
rame rules regulating condition of 
ce under S. 121 (1) of the Act. Sec- 
122 (1) confers power on the State 
ernment to constitute an authority 
he recruitment, training and discipli- 
control of the employees of the 
perative Societies or class of co- 
ative societies and it may further 
ire such authority to frame regula- 
s regarding recruitment, emolu- 
ts, terms and conditions of service 
iding disciplinary control of such 
loyees. Regulations so framed re- 
e approval of the State Government 
2r sub-sec. (2) Once approval is 
ted, the regulations take effect from 
date of publication. The State Go- 
iment in exercise of its powers un- 
S. 122 (1) issued a Notification No. 
C/XIIC-3-36-71, dt. march 4, 1972 
stituting the U. P. Co-operative Ins- 
ional Service Board as an autho- 
for the recruitment, training and dis- 
nary contro] of the employees of the 
x Level Societies, Central or Prima- 
Societies, and it further conferred 
er on the Institutional Service Board 
frame regulations regarding recruit- 
it, emoluments, terms and conditi- 
of service of the employees of the 
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co-operative societies of the Apex Level 
Societies, Central or Primary Societies. 
In pursuance thereof the Institutional 
Service Board framed the U.P. Co- 
Operative Societies Employees Service 
Regulations 1975 regulating the conditi- 
ons of service of the employees of these 
Co-operative Societies which were pla- 
ced under the purview of the Institutio- 
nal Board by the Government Notifica- 
tion No. 336-C/XIII. C-3-36-71, dt. 
March 4, 1972. This Notification states 
that the Board shall have authority to 
frame regulations for the recruitment, 
training and disciplinary control of the 
employees of the Apex Level Societies, 
Central or Primary Societies Section 2 
(a-4) which defines ‘Apex Level Socie- 
ties’, expressly specifies the U. P. Co- 
operative Sugar Factories Federation 
Ltd. asan Apex Level Society. Since 
the Institutional Service Board was con- 
ferred power to frame regulations regu- 
lating the conditions of service of the 
employees of Apex Level Societies, the 
regulations framed by the Board apply 
to the employees of the U. P. Co-ope- 
rative Sugar Factories Federation Ltd. 
The respondents have failed to place 
any Notification before the Court to 
show that the power of the Institutional 
Serviee Board to frame regulations, regu- 
lating the conditions of service of the 
employees of Apex Level Societies inclu- 
ding that of U. P. Co-operative Sugar 
Factories Federation Ltd. was ever with- 
drawn. 

7. The U. P. Co-operative Sugar 
Factories Federation Service Rules 
1976 have been framed by the Cane 


= Bs 
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Commissioner under sub-sec (1) of S. 
122 of the Act. These Rules provide 
that they shall apply to all the employees 
of the U. P. Co-operative Sugar Facto- 
ries Federation Ltd-, but the question is 
whether rules so framed by the Cane 
Commissioner would override the Service 
Regulations 1975. As noted earlier, the 
Institutional Service Board was constitu- 
ted an authority under S. 122 (1) of the 
Act and authorised to frame regulations 
regulating the conditions of service of 
employees of the Co-operative Societies 


including those of Apex Level Societies. — 


Sub-section (2) of S. 122 provides that 
on approval of the Regulations by the 
State Government any rule or regulations 
framed by the Registrar in exercise of 
its powers under S. 121 (1) would stand 
superseded. Sub-section (1) of S. 121 
confers power on the Registrar which 
may include any other subordinate offi- 
cer or authority to frame rules regulating 
the condition of service of employees of 
Co-operative Societies, such rules do not 
require approval of the State Govern- 
ment. While a regulation framed by an 
authority constituted under sub-sec. (1) 
of S. 122 requires approval of the State 
Government and on such approval the 
regulation so framed supersedes any 
rules made under S. 121. The scheme of 
S. 121. The scheme of S. 121 and S. 122 
postulates that primacy has to be given 
to regulations framed by the authority 
under S. 122 of the Act. If there are 
two sets of rules regulating the condi- 
tions of service of employees of co- 
operative societies the regulation framed 
under S. 122 and approved by the State 
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tive Sugar Factories Federation S 
vice Rules 1976 do not override . 
Regulations of 1975. It appears k 


and Cane Development Department | 
authority under sub-sec. (1) ofS. J 
for the recruitment, training and dis 
plinary control of employees of ¢ 


Ltd. d 
8. The learned counsel for the re 


pondent urged that since the Gover 
ment had constituted the Commission 
and Secretary of the Cane Devel 
ment Department as the compete 
authority for framing regulations | 
the recruitment, training and discip 
nary control of the employees of f 
U. P. Co-operative ‘i 
Federation Ltd. 1975 / 
framed by the Institutional Servi 
Board do not apply. We find no mé 
in this submission. Firstly, the Not 
cation dt. August 6, 1977 merely desl 


nates the Commissioner and Secreta 
Sugar Industry and cane Developme 


Department as the authority for # 
recruitment, training and _ disciplina 
control of the employees of the Us 
Co-operative Sugar Factories Fedef 
tion, it does not confer power on fl 
authority to frame any rules or reg 
lations regulating the conditions of sé 
vice of the employees of the Sug 
Factories Federation Ltd. But ev¥é 
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y such power can be inferred, admi- 
ly norules or regulations regulating 


conditions of service of the emplo- 
of the Co-operative Sugar Factories 


eration have as yet been framed. 
rned counsel for the respondenis 
ceded that draft service regulations 
e been prepared but those have not 
n approved by the Government as 
uired by sub-sec (2) of the Act. In 
ence of approval of the State Govern- 
tas required by sub-sec. (2) of S. 
, regulations, if any, framed by the 
missioner and Secretary Sugar Indu- 
and Cane Development Department 
not acquire any legal force. In this 
w 1975 Regulations framed by the 
titutional Service Board continue to 
ly to the employees of the U. P. Co- 
rative Sugar Factories Federation Ltd. 


9. In view of the above discussion 
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it is manifestly clear that the appellant 
services were regulated by the U. P. Co- 
Operative Societies Employees Service 
Regulations, 1975. Since under those 
regulations appellants probationary peri- 
od could not be extended beyond the 
maximum period of two years, he stood 
confirmed on the expiry of maximum 
probationary period and thereafter he 
could not be reverted to a lower post 
treating him on probation. The order of 
reversion is illegal. We accordingly all- 
ow the Apreal, set aside the order of the 
High Court and quash the order of rever- 
sion dt. 2-9-1983 and direct that the 
appellant shall be treated in service and 
paid his wages and other allowances. 
The appellant is entitled to his costs 
which is quantified as Rs. 1,000/-. 


Appeal allowed. 
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OBSERVATION 


irect recruitment—Age limit for candidates specified—_Determination of 
f candidate Mode—Candidate attains the specified age not on the anni- 
ry of his birthday but on day preceding the anniversary of his birth day 
stitution of India, Art. 309—Rajas‘han State and Subordinate (Direct 
uitment by Competitive Examination) Rules (1962), R. 115. 


OBSERVED BY 


Mr. A. P. Sen and 
Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India 


ivil Appeal No. 531 of 1986 (In S. L. P. No. 12608/85), decided on 28-8-1986 
case of Prabhu Dayal Sesma, Appellant v. State of Rajasthan and another, Res- 


ents. 


TEXT 


A. P. Sen, J.:— The short point in- 
d in this appeal by special leave 
ins to the determination of age at 
rticular point of time. The ques- 
is whether the appellant having his 
of birth as January 2, 1956 had 
ned the age of 28 years on January 
984 and was therefore disqualified 
| being considered for direct recruit- 
t to the Rajasthan Administrative 
ice underR. 11Bof the Rajasthan 
> and Subordinate Service (Direct 


uitment by Competitive Exami- 
yn) Rules, 1962 (for short ‘the 
s:). 


2. Put very briefly, the essential 
; are these. The Rajasthan Public 
ice Commission invited applications 
jirect recruitment to the Rajasthan 


Administrative Service and allied servi- 
ces of the Government of Rajasthan by a 
competitive examination to be held in 
1983. Under the directions issued by 
the Commission, the minimum age pres- 
cribed for candidates was 21 years and 
the maximum 28 years. It was prescri- 
bed that the candidate should have attai- 
ned the age of 21 yearson January 1, 
1984 and should not have attained the 
age of 28 years i.e. on the first day of 
January next following the last date fixed 
for receipt of application. The appellant 
was allowed to appear in the written exa- 
mination, but by an order dated June 12, 
1984, the Assistant Secretary to the Com- 
mission intimated the appellant that his 
candidature was rejected on the ground 
that he had attained the age of 28 years 
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on January 1, 1984 and was therefore 
ineligible for consideration. Feeling ageri- 
eved, the appellant moved the High 
Court under Art. 226 of the Constitution 
and contended that his date of birth was 
January 2, 1956and that he had not attai- 
ned the age of 28 years on January 1}, 
984. His claim was contested by the 
respondents who pleaded that the appe- 
llant had attained the age of 28 years on 
January 1, 1984 and therefore his form 
was properly rejected. During the pen- 
dency of the writ petition, the High 


Court by an interim order dated Septem- — 


ber 14, 1984 directed the Commission to 
interview the appellant if he was other- 
wise eligible for being considered except 
on the ground of age. The appellant was 
accordingly interviewed but the result 
was withheld. A learned single Judge by 
his judgement and order dated January 
19, 1985 held that if the date of birth of 
the appellant was January 2, 1956 he 
would complete the age of 28 years only 
at the end of the day of January 1, 1984 


and therefore he could not be said to | 


have attained the age of 28 years on that 
date. He accordingly held that the Com- 
mission was not justified in rejecting the 
candidature of the appellant on the gro- 
und that he had attained the age of 28 
years on January 1, 1984 and therefore 
was not eligible for consideration. 

3. On appeal, a Division Bench dis- 
agreed with the view expressed by the 
learned Single Judge and reversed _ his 
judgement on the ground that the words 
used in R. 11-B of the Rules are, ‘must 
not have attained the age of 28 years on 
the first day of January next following 
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the last date fixed for receipt of applig 
tion’ and not that he should have cg 
pleted the age of 28 years on that dg 
They relied upon the undisputed fact th 
the first day of January next followi 
the last date fixed for receipt of applid 
tion in this case was January 1, 19§ 
Accordingly, they held that the appella 
was born on January 2, 1956 and, suc 
he had attained the age of 28 years ; 
soon as the first day of January 19 
commenced. They further held that fj 
appellant had not only attained the a 
of 28 years, but had also completed ff 
same at 12 O’ clock in the midnight ‘ 
January 1, 1984. According to the lea 
ned Judges, on January 2, 1984, the aj 
pellant would be one day more than 4 
years and, as such, he was disqualified 
appear at the examination under R. IF 
of the Rules. The conclusion of the lea 
ned Judges may best be stated in the 
Own words : 

“In calculating a persons’s age, 
day of his birth must be counted as 
whole day and he attains the specifi 
age on the day preceding, the anniversa 
of his birth-day.” is 

4. In coming to that conclusi 
the learned Judges relied upon f 
language of R. 11-B of the Rub 
which prescribes the age limit for tl 
said examination and also referred | 
S. 4 of the Indian Majority Act, 187 
They have relied on certain decisi0t 
of different High Courts, particularly 7 
that in G. Vatsala Rani y.  Selecti¢ 


Committee for Amission to Medié 
Colleges, Bangalore, AIR 1967 
135 and to some English decisi 


ET pe ee ce 
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down the priaciple for determi- 
n of age. 


5. It is argued that the learned 
es were in error in introducing the 
concept of the age of majority as 
own in S. 4o0f the Indian Majority 
1875 for the purpose of interpre- 
R. 11B. Itis said that the purpose 
11B framed by the Government 
to prescribe the maximum and 
mum age limits for entry into the 
sthan Administrative Service and 
services of the Government of 
sthan. It is submitted that as com- 
ly understood, a person attains a 
cular age after he has completed. a 
number of years. It is said that 
is no reason why the words of R. 
‘must have attained the age of 2i 
s and must not have attained the 
of 28 years’ should not be under- 
d in the ordinary sense. At first 
1, the contention advanced appears 
ye rather attractive but on deeper 
ideration it cannot prevail. 


6. Learned counsel for the appe- 
drew our attention tothe fact that 
Union Public Service Commission 
been interpreting the words ‘must 
- attained the age of 21 years and 
t not have attained the age of 26 
s onthe first day of August next 
wing’ in the way the appeilant 
ends for. These words are taken 
1R.4o0f the Indian Administrative 
ice (Appointment by Competitive 
mination) Regulations, 1955 framed 
he Central Government in pursua- 
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nce of R. 7 of the Indian Administrative 
service (Recruitment) Rules, 1954. pre- 
sumably, there would be similar provi- 
sions laying down the qualification as 
to age in other central services as well 
R 4 insofar as material reads: 


“4, Conditions of Eligibility— 


In order to be eligible to compete at the 
examination, a candidate must satisfy 
the following conditions, namely : 


(i) x xX X x x 


(ii) Age-He must have attained 
the age of 21, and not attained the age 
of 28 on the first day of August of the 
year in which the examination is held: 
Provided that the upper age limit may 
be relaxed in respect of such categories 
of persons as may from time to time, be 
notified in this behalf by the Central 
Government, to the extent and subject 
to the conditions notified in respect of 
each category.” 

7. Undoubtedly, the Union Public 
Service Commission, has been interpre- 
ting the provision as to attainment of 
age in a like manner. This would be 
clear from the advertisement issued by it 
on December 8, 1984 which is in these 
terms : 


“Age limit: (Ka). The candidate 
should have attained the age of 21 years 
on Ist August, 1985 but should not have 
attained the age of 26 years, that is, he 
should not have born before the 2nd 
August, 1959 and after the Ist Aug- 
ust, 1964’’, 


We are afraid, the interpretation of 
R. 11B of the Rules cannot proceed 
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upon the basis adopted by the Union 
Public Service Commission. 


Rule 11B of the Rules provides : 


**11-B, Age. Notwithstanding any- 
thing contained regarding age limit 
in any of the service Rules governing 
through the agency of the commission 
to the posts in the State Service and in 
the Subordinate Service mentioned in 
Schedule I and in Schedule II respec- 
tively, a candidate for direct recruitment 
to the posts to be filled in by combined 


competitive examinations conducted by — 


the Commission under these Rules must 
have attained the age of 21 years and 
must not have attained the age of 28 
years on the first day of January next 
following the last date fixed for receipt 
of application.” 


8. It is plain upon the language 
of R. 11B that a candidate ‘must have 
attained the age of 21 years and must 
not have attained the age of 28 years 
on the first day of January next following 
the last date fixed for receipt of applica- 
tion’. Last day fixed for receipt of 
application in this case, was January l, 
1983 First day of January next following 
that day would be January 1, 1984. The 
object and intent in making R. 11B was 
to prescribe the age limits upon which 
the eligibility of a candidate for direct 
recruitment to the Rajsthan Administra- 
tive Service and other allied services is 
governed. At first impression, it may 
seem that person born on January 2, 
1956 would attain 28 years of age only 
on January 2, 1984 and not on January 1, 
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1984. But this is not quite accurate. | 
calculating a person’s age, the day of 
birth must be counted as a whole 
and he attains the specified age on f 
day preceding, the anniversary of | 
birth day. We have to apply well _ 
rules for computation of time. Of 
such rule is that fractions of a day y 
be omitted in computing a period ( 
time in years or months in the sens 
that a fraction of a day will be treate 
asa full day. A legal day commen¢e 
at 12 O’clock midnight and continu 
until the same hour the followin 
night. There is a popular misconcef 
tion that a person does attain a part 
cular age unless and until he has compk 
ted a given number of years. In th 
absence of any express provision, it! 
well-settled that any specified age in la 


on the day preceding the anniversary ‘ 
the birth day. . 


3rd edn. Vol. 37, para 178 at p. 100, h 
law was stated thus: 


when counted in years 0 
no regard is_ generally 


any rate, 
months, 


whole day:and he attains a a ec 
age on the day next before the annivel 
ssary of his birth day.” i 
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10. We have come across two Eng- 
decision on the point. In Rex v. 
in, (1930) I. K.B. 741 the question 
whether the accused had or had 
ompleted 21 years of age. S. 10 (1) of 
‘riminal Justice Administration Act, 
provides that a person might be sent 
Irstal if it appears to the Court that 
not more than 21 years of age. The 
sed was born on February 17, 1969. 
| Hewart, C. J. held that the accused 
sleted 21 years of age on February 
930 and that he was one day more 
21 years of age on February 17, 193v 
h was the Commission day of Man- 
ter Assizes. | 


1]. In Re, shurey v. Shurey (1918) 1 
63 the question that arose for deci- 
was this: Does a person attain a spe- 
1 age in law on the anniversary of his 
or birthday, cr on the day preceding 
anniversary? After reviewing the 
er decisions, Sargant, J. said that law 
snot take cognizance of part of day 
the consequence is that person 
ns the age of twenty-one years or of 
ity-five years, or any specified age, 
he cay preceding the anniversary of 
twenty-first or twenty-fifth birthday 
ther birthday, as the case may be. 


12. From Halsbury’s Laws of Eng- 
|, 4th edn., Vol. 45 para 1143 at p. 550 
ypears that S. 9ofthe Family Law 
orms Act. 1969 has abrogated the old 
mon law rule stated in re. Shurey, 
ory v. Shurey (supra). 


13. It is in recognition of the diffe- 
se between how a _ person’s age is 
lly construed and how it is under- 


> 
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stood in common parlance. The Legisla- 
ture has expressly provided in S. 4 of 
the Indian Majority Act, 1875 that how 
the age of majority is to be computed. It 
reads: 


“4. Age of majority how computed— 


In computing the age of any person, 
the day on which he was born is to be 
included as a whole day, and he shall be 
deemed to have attained majority, it he 
falls within the first paragraph of S. 3, 
at the beginning of the twentyfirst anni- 
versary of that day, and if he falls within 
the second paragraph of S 3, at the begi- 
nning of the 18th anniversary of that 
day.” 


The Section embodizs that in com- 
puting the age of any person, the day on 
which he was born is to be included asa 
whole day and he must be deemed to 
have attained majority at the beginning 
of the eighteenth anniversary of that day. 
As already stated, a legal day commences 
at 12 O’ clock midnight and continues 
until the same hour the following night. 
It would therefore appear that the appe- 
lant having been born on January 2, 
1956, he had not only attained the age of 
28 years but also completed the same at 
12 O’ clock on the midnight of January 1, 


— 1984, On the next day i. e on January 2, 


1984, the appellant would be one day 
more than 28 years. The learned Judges 
were therefore right in holding that the 
appellant was disqualified for direct 
recruitment to the Rajasthan Adminis- 
trative Service and as such was not 
entitled to appear at the examination 
held by the Rajasthan Public Service 


pera 
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Commission in 1983. We affirm the 
view taken by the learned Judges as also 
the decision in G. Vatsala Rani’s case, 
(AIR 1967 Mys 135), (supra). 


14. Before parting with the case 
we shall be failing in our duty if we do 
not advert to the undue hard-ship caused 
to the appellant. The appellant had not 
only qualified at the written examination 
held by the Rajasthan Public Service 
Commission but was also called for an 
interview under the directions of the 
High Court. 
terview, it would imply that the appellant 
would fail to secure entry into the Rajas- 
than Administrative Service just by one 
day because of the interpretation placed 
on R. 11B of the Rajasthan State and 
Subordinate Services (Direct Recruitment 


In case he cleared the in- | 
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by Competitive Examination) Ruk 
1962. We wish the Government woy 
consider the question of relaxing {j 
upper age limit in the case of appella 
in order to mitigate the hardship, if othe 
wise permissible. There is need for 
provision like the proviso to R. 4 off 
Indian Administrative Service (Appoin 
ment by Competitive Examination) R 
gulations, 1955, conterring the power 
relaxation on the State Governmet 
under certain conditions without which 
candidate though deserved woul | 
ineligible for appointment. 


15. The result is that the ap 


must fail and is accordingly dismissec 


There shall be no order as to costs. 
% 


Appeal dismissed 


oo " 
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OBSERVATION 


ontempt of Courts—Mere impression of a view or suggestion in noting 
oes not come witbin the view of contempt of court— Expression of a 
is only a part of the thinking process preceding governmental action. 


OBSERVED BY 


Mr. V. Khalid and 
Mr. G. L. Oza 
Hon’ble Judges, Supreme Court of India 


7. Khalid, J.—These appeals are 
red against the Judgement of a 
ion Bench of Patna High Court 
sc, case No. 356 of 1985. Appeal 
71 of 1986 is by the State of Bihar, 
al No. 916 jointly by Srideo Mishra, 
ial Commissioner, Ranchi (at the 
int time, Secretary-cum- Legal Rem- 
rancer, Department of Law, Gover- 
t of Bihar, Patna) and Mrs. Radha 
, Commissioner, Ranchi Division, 
hi (atthe relevant time Additional 
ition Commissioner, Patna), Appeal 
33, by Subh Chandra Jha, Public 
ion Officer, Irrigation Department’ 
coment of Bibar, Patna and Appeal 
1178 by Birkeshwar prasad Singh, 
Professor and Head of Department 
ical Science, Magadh University 
aber, Bihar Public Service Commis- 


Patna at the relevant time). The 
ants have been convicted by the 


ivil Appeal No. 871 of 1986 etc. decided on 28th April, 1987 in the case of State 
nar and others, Appellants v. Kirpalu Shankar and others, Respondents. 


TEXT 


High Court for contempt of its order and 
have been sentenced to a fine of Rs. 50/- 
in default to suffer simple imprisonment 
for two weeks. The High Court had 
issued contempt notice against some 
Others also. Those notices were dischar- 
ged against them. 

2. The background facts necessary 
can be now stated in brief as follows :— 

In the Irrigation Department of the 
State of Bihar, there existed a post of 
Public Officer. This post became 
vacant some time in 1979. One Arun 
Kumar Verma was appointed to that 
post for six months. At that time one 
Kripalu Shanker was discharging the 
functions of Public Relation Officer. 
He laid claim to that post. He did not 
succeed. The Secretary to the Depart- 
ment did not accede to his request. 
Therefore, he filed C. W. J. C. No. 3632 
of 1979. When the case came up for 
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hearing, it was represented on behalf 
of the State that Shri Verma was appoin- 
ted only on ad hoc basis for a_ period 
of six months and that after the expiry 
of six months, the matter would be refe- 
trred to the Public Service Commission 
for consideration and at that stage the 
case of Kripalu Shankar also will be 
considered. It is submitted that on this 
assurance by the State, the petition was 
allowed to be withdrawn as per order 
dated 10-12-1979. It appears that this 


assurance was not respected, no refe- 


rence was made to the Public Service 
Commission for regular appointment 
and the matter was kept in abeyance 
for a long time. It is stated that in 
April, 1983, by which time Dr. Jagan- 
nath Mishra had become Chief Minister 
the State Government appointed Subh 
Chandra Jha as P.R.O. again on ad 
hoc basis. This gave rise to the filing 
of petition no. 1534 of 1983 which was 
disposed of on 4-5-83. It was conten- 
ded that this appointment was made 
without any advertisement and without 
consultation withthe Public Service 
Commission. The learned Advocate 
General infored the Court when the mat- 
ter came up for hearing that the appoint- 
ment of Jha was only ad hoc giving 
an impression that regular appointment 
would be made after the expiry of six 
months. On this representation the 
following order was passed by the 


Court : 
“In the circumstances we direct 


that the post of Public Rela- 
tions Officer in the Irrigation 
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Department on which respo 
dent 3 has been appointed , 
ad hoc basis should be fjj 
up ina regular way. In & 


the eppointment is not ma 
within the period of six mont 
the ad hoc appointment sh 
stand terminated. We fi 
ther direct that the fact t 
the respondent No. 3 has y 
ked on the post on ad hk 
basis will not be taken to | 
a qualification for the pu 
pose of any appointment thr 
ugh regular method on t 
post of Public Relations Of 


99 


Cer. 


3. The six months’ period, accc 
ding to the above order, was to expi 
on 17-10-1983. The case of the State: 
that the Irrigation Department had 
early as 4-4-1983 written to the Publi 
Service Commission to give concurrent 
to the appointment of Shri Jha, sine 
his post was an ex-cadre post afl 
since},he was selected by a_ Selectit 
Committee Concurrence was given 0 
2-4-85. The Government there-afié 
examined the matter in consultation ¥ 
the Personnel (Administrative) Ref 
ms Department, with reference to — 
provisions of the Rules governing reset 
vations. The Government took a deel 
sing tosenda requisition to the Biba 
Public Service Commission for advettt 
sing the post. The Commission nag i 
advertised the post on 12-5-1985, sé 
ting out the eligibility and criterian | 
selection. 
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Another Writ Petition was filed 
High Court as C.W.J C. 2354/85 
e allegations that the advertise- 
as specially drafted to suit only 
Chandra Jha. The matter was 
or admission on 13-6-1985. Dur- 
e hearing of this petition the High 
felt on going through the records 
ing the notes file summoned for 
ction by the Court that its direc- 
C.W.J.C. No. 1534/83 was dis- 
ed and, therefore, rule was issued 
the respondents to show cause 
hey should not be punished for 
pt of the Court for ignoring its 
dated 4-5-1983, in the above men- 
writ petition. i 


The State of Bihar and_ the 
nissioner-cum-Secretary, Irrigation 
‘tment who were respondent Nos. 
before the High Court expressed 
/but at the same time contended 
io contempt had been committed 
>m for the reason that expression 
ws the noting made on the files 
ler they were right or wrong did 
mount to contempt of court and 
no order was passed appointing 
Chandra Jha after 17-10-1983 to 

any contempt action. The third 
ndent also pleaded similarly and 
ssed regret for any omission on 
art. The Bihar Service Commis- 
and its Executive Officer stated 
hey bas not committed any con- 
t, that Subh Chandra Jha’s appo- 
ent, from 18-10-1983 should be 
dasa fresh appointment, that they 
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did not know about the order passed 
In petition no. 1534 of 1983, that 
though concurrence was given, it was 
withdrawn when the correct facts were 
made know to them and that the with- 
drawal of the concurrence was duly 
communicated. The other respondents 
also adopted similar stand in the returns 
filed by the end. 


5. Arguments in the contempt 
matter were heard for some time, and 
they were concluded on 12-8-1985 and 
the case was posted for Judgement. The 


Court went through the Government 
files and the files of the Bihar Public 
Service Commission. From the noting 
in the file, the High Court discovered 
that Mrs. Radha Singh, the then Addi- 
tional Irrigation Commissioner and 
Birkeshwar Prasad Singh, Member, Bibar 
Public Service Commission and Sanjeevan 
Sharma, Section Officer, Bihar Public Ser- 
vice Commission, had also a part in the 
matter. Notices were, therefore, directed 
to be issued to them as well. They appe- 
ared and were heard on 25-9- 1985, 


7. The High Court considered the 
question of contempt on the following 
facts, whice according to it where undis- 
puted; | 


(i) The ad hoc appointment of 
S.C. Jha must be terminated 
on 17-10-1983 as per its order. 


(ii) He was still working as P.R. 
O. with the acquiescence of the 
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8. 


concerned officers. 


(iii) Concurrence of the’ Public 


Service Commission was sought 
for his fresh ad hoc appoint- 
ment. 


(iv) The Public Service Commi- 


ssion gave concurrence to 
the ad hoc appointment from 
October, 1983, by its order in 
May, 1985. 


The High Court expressed itself, 


of what it felt about the disob-dience 


of its order in para 4of the Judgement — 


as follows: 


‘The State Government has 
ignored the order of the High 
Court. It had, therefore, to 
be made party. The Irrigation 
Commissioner-cum-Secretary is 
responsible for every act of his 
Department. It was, therefore, 
but natural that the proceeding 
should be drawn up against 
him also. Shrideo Mishra, 
Legal Remembrancer was pro- 
ceeded against, as he advised 
the State Government on 
10-10-1983 to seek concurrence 
from the Commission in the 
fresh ad hoc appointment of 
Subh Chandra Jha knowing 
full well the dictate of this 
Court that services of Subh 
Chandra Jha must be termina- 
ted after the expiry of six 
months. Incidentally, it may 
be stated once again that the 
six months period had expied 


9. The High Court found the off 
cers guilty for the reasons given belot 
in Paragraph 22 of the Judgement, whic 
we read so that the approach of th 
High Court could be properly apprecia 
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on 17-10-1983. The Pub 


Service Commission and ff 
Special Executive Officer th 


to the Ad hoc appointment r 


Subh Chandra Jha. Sub 
Chandra Jha himself has bee 
proceeded against for mast 
minding the whole aflair. Pre 
ceeding is against him too 0 
that score. The  proceedin 
was initiated against A, 
Sharma on footing that he we 
the Irrigation Commissioner i 
October, 1983 when the servic 
on Subh Chandra Jha had t 
be terminated. That is how th 
contemners have been proceede 


against.” 


tion advanced 4 
learned Advocate-General 2 


rather too wide. A Govert 


q 


No 64, p. 05 


ment file is not an individuals 
private property. It is public 


property. The opinions expre~ 


ssed therein are liable to re- 
duce the credibility and the 
binding nature of the orders 
passed by the High Court, and 
that would amount to denigra- 
tion of the State Judiciary. No 
officer has the rigbt to abuse 
the High Court or to ignore 
the orders passed by the High 


Court. 1 do not for a moment 
contend that for every noting 


in the file contrary to the view 
taken by the High Court will 
amount to contempt of court. 
It will depend upon the nature 
of the view noted in the file and 
whether the notings are inten- 
ded to set the High Court’s 
Order at naught maliciously. In 
the present case, the Order of 
the High Court was explicit. The 
Advocate General had advised 
explicitly that taking any steps 
to appoint Subh Chandra Jha ad 
hoc would amount to contempt 
of court and yet the officers 
were busy trying to find out how 
to ignore the High Court order. 
When the High Court’s direc- 
tion was to make the regular 
appointment through the B. P. 
S.C. where was the occasion 
for seeking concurrence of ad 
hoc appointment of Subh 
Chandra Jha- The whole file 
gives the impression that the 
officers in the state were not 


ime 
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reconciled to the orders passed 
by the High Court. I am, there- 
fore, unable to hold that some 
of the officers were not liable 
for contempt of court. 

10. After considering the factual 
matrix before the Court, the Court held 
that there was no disobedience of its order 
by the Government and that the Govern- 
ment had taken a decision not continue 
the ad hoc appointment but observed as 


follows : 
_ “The State of Bihar as a juristic 


person has certainly not commi- 
tted contempt. Because their 
Chief Minister Shri Chandrese- 
khar Singh wrote on 8-1-1984 
that the High Court order must 
be obeyed. On 10-3-1984, the 
Chief Secretary noted that Shri 
Jha should not be granted ad 
hoc appointment......... the State 
of Bihar therefore cannot be 
held to be guilty of cantempt of 
this Hon’ble Court...’’. 

11. After this finding, the High 
Court held some of the officers of the 
Government guilty solely onthe basis 
of the views expressed by them in the 
files. which were not, in fact, accepted 
by the Government and which were only 
at the stage of suggestions aid views. 
Shri K. K. Venugopal, the learned coun- 
sel for the State contended that it would 
be unsafe to initiate action in contempt 
merely on the strength of notings by 
officials on the files, expressing their 
views and to do so would imperil the 
working of various departments ina 
Government in a democracy and would 
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have far reaching consequences. Some 
times a view expressed by an officer may 
be incorrect. The view so expressed 
passes through various hands and gets 
translated into action only at the ultimate 
stage. The views so expressed are only 
for internal use such views may indicate 
the line of thinking ofa particular officer. 
Until the views so expressed culminate 
into an executable order, the question of 
disobedience of Court’s order does not 
arise. Though the State Government have 
been found not guilty, the State has filed 


the appeal to protect its officers from | 


independent and fearless expression of 
opinion and to see that the order under 
appeal does not affect the prop:r func- 
tioning of the Government. 


12. It can not be disputed that the 
appeal raises an important question of 
law bearing upon the proper functioning 
of a democratic Government. A Govern- 
ment functions by taking decisions on 
the strength of views and suggestions ex- 
pressed by the various officers at different 
levels, ultimately getting finality at the hands 
of the Minister concerned. Till then, con- 
flicting Opinions, views and suggestions 
would have emanated from various offi- 
cers at the lower level. There should not 
be any fetter on the fearless and indepen- 
dent expression of opinions by officers 
on matters coming before them through 
the files. This is so even when they consi- 
der orders of courts. Officers of the 
Government are often times confronted 
with orders of courts, impossible of im- 
mediate compliance for various reasons, 
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They may find it difficult to week 
submit to such orders. On _ such ogg 
sions they will necessarily have to note 
the files, the reasons why the orde 
cannot be coplied with and also indica 
that the courts would not have pasg¢ 
those orders if ful facts were placed h 
fore them. The expression of opinion} 
the officers in the internal files are fi 
the use of the department and not f 
outside exposure or for publicity. 7 
find the officers guilty for expressin 
their independent opinion, even again 
orders of courts in deserving cases, woul 
cause impediments in the smooth work 
ing and functioning of the Governmen 
These internal notings, in fact, are pri 
leged documents. Notings made by th 
officers in the files cannot, in our viey 
be made the basis of contempt actio 
against each such officer who makes th 
notings. If the ultimate action does ne 
constitute contempt, the intermediat 
suggestions and views expressed in th 
notings, which may sometimes eve 
amount ex-facie disobedience of th 
courts orders, will not amount to conte 
mpt of court. These notings are n0 


meant for publication. 
13. In our considered view th 


internal notes file of the Governmelll 
maintained according to the rules 6 
business, is a privilege document. 1 
the Government claims privilege 0 
quasi-privilege regarding the notes fl 
we will not be justified in rejectill 
the claims outright. In the case, 
notes file was brought to the Court 0 
voluntarily by the Government. It wa 
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oned for by the Court. The Court 
Iways look into it. The right of 
ourt to look into any files, can 
be denied. The contents of the 
file brought to Court get commu- 
pd to the Court because the Court 
into it. It would be dangerous 
and an action for contempt for the 
expressed in the notes file, on the 
very of unpleasant or unsavoury 
, ona perusal of the notes file by 
ourt after getting them summoned. 
would impair the independent func- 
ig of the civil service essential to 
cracy. This would cause impedi- 
; in the fearless expression of opi- 
by the officers of the Government. 
notings on files differ from officer 
licer. It may well be that notes 
by a particular officer, in same 
_ technically speaking is in disobe- 
e of inorder of the Court or may 
violation of such order but a rnore 
ienced officer sitting above him 
always correct him. Torely upon 
otings in a file for the purpose of 
ting contempt, in our view, there- 
would be to put the functioning of 
rovernment out of gear. We must 
| against being over sensitive, when 
ome across objectionable notings 
: by officers sometimes out of in- 
‘jence, sometimes out of over zealo- 
ss and sometimes out of ignorance 
= nuances of the question of law in- 
d., 
14. Now, the functioning of Go- 
nent in a State is governed by Arti- 
66 of the Constitution, which lays 
)} that there shall be acouncil of 
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ministers with the Chicf Minister at the 
head, to aid and advise the Governor in 
the exercise of his functions under the 
Constitution, in his discretion. Article 
166 provides for the conduct of Govern- 


ment business. 


Article: 


(2) 


(5) 


i. 


It is useful to quote this 


**166 (1) All executive action of 
the Government of a State shall 
be expressed to be taken in the 
name of the Governor. 


Orders and other instruments 
made and executed in the name 
of the Governor shall be auth- 
enticated in such manner as 
may be specified in rules to be 
made by the Governor and 
the validity of an order or irs- 
trument which is so authen- 
ticated shall not be called in 
question onthe ground that it 
is not an order or instrument 
made or executed by the Go- 
vernor.’ 


The Governor shall make rules 
for the more convenient transa- 
ction of the business of the 
Government of the State and 
for the allocation among Minis- 
ters of the said business with 
respect to which the Gover- 
nor is by under this Constitu- 
tion required to act in his dis- 
cretion.” 


Article 166 (1) requires that 


all executive action of the State Govern- 


ment shall be taken 
Governor. 


in the name of the 
This clause relates to cases 
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the executive action has to be expressed 
in the shape of a formal order or noti- 
fication. It prescribes the made in which 
an executive action has to be expressed. 
Noting by an official in the departmental 
file will not, therefore, come within this 
Article nor even noting bya Minister. 
Every executive decision need not be as 
laid down under Article 166 (1) but when 
it takes the from of an order it has to 
comply with Article 166 (1). Article 166 
(2) states that orders and other instru- 


ments made and executed under Article — 


166 (1), shall be authenticated in the 
manner prescribed. While clause (1) rela- 
tes to the mode of expression, clause (2) 
lays down the manner in which the or- 
der is to be authenticated and clause (3) 
relates to the making of the rules by the 
Governor for the more convenient trans- 
action of the business of the Govern- 
ment. A study of this Article, therefore, 
makes it clear that the notings ina file 
get culminated into an order affecting 
right of porties only when it reaches the 
head of the department and is expressed 
in the name of the Governor, authenti- 
cated in the manner provided in Article 
166 (2). 

16. Viewed in this light, can it be 
said that what is contained ina notes 
file can ever be made the basis of an 
action either in contempt or in defama- 
tion, the notings ina notes file do not 
have behind them the sanction of law 
as an effective order. It is Only on ex- 
pression ofa feeling by the concerned 
officer on the subject under review. To 
examine whether contempt is committed 
or not, what has to be looked into is 
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the ultimate order. A mere expressi 
of a view in notes file cannot be the s¢ 
basis for action in contempt Busine 
of a State is not done bya single of 
cer. It involves complicated proce: 
In a democratic set up it is conduct 
through the agency ofa large numb 
of officers. That being so, the noti 
by one officer, will not afford a val 
ground to initiate action in contem] 
We have thus no hesitation to hold th 
the expression of opinion in notes f 
at different level by concerned office 
will not constitute criminal contemf 
It would not, in our view, constitu 
civil contempt either for the same re 
son as above since more expression ¢ 
a view or suggestion will not bring 
within the vice of sub-section (c) 0 
Section 2 of the Contempt of Cour 
Act, 1971, which defines civil contemp 
Expression fora view is only a part « 
the thinking process preceding Gover 
ment action. 

17. In the case of Bachhittar Sin 
v. The State of Punjab,-1962 (sup 
(3) SCR 713, a Constitution Bench ¢ 
this Court had to consider the effect 
an order passed bya Minister ona fil 
which order was not communicate 
This Court, relying upon Article 166 ( 
of the Constitution, held that the ord 
of the Revenue Minister, PEPSU cou 
not amount to an order by the Sta 
Government unless it was expressed 
the name of Rajpramukh as_ requif 
by the said Article and was then com 
municated to the party concerned. Th 
is how this Court dealt with the effe 
of the noting by a Minister on the file: 
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“‘The question, therefore is whe- 
ther he did in fact make such 
an. order. Merely writing some- 
thing on the file does not amou- 
nt toan order. Before something 
amounts to an order of the State 
Government two things are 
necessary. The order has to be 
expressed in the name of the 
Governor as _ required by clause 
(1) of Article 166 and then it 
has to be communicated. As 
already indicate, on formal 
order modifying the decision of 
the Revenue Secretary was ever 
made. Until such an order is 
drawn up the State Govern- 
ment cannot, in our opinion, 
be ragarded as bound by what 
was stated in the file. As long 
as the matter rested with him 
the Revenue Minister could 
well score out his remarks or 
minutes on the file and write 
fresh ones.” 


The Court observed in this Judge- 
nt that business of State is compli- 
2d one and has necessarily to be con- 
ted through the agency of a large 
nber or official and authorities. 
‘ore action is taken by the authority 
wcerned in the name of the Rajpra- 
kh which formality is a Constitutional 
essity, nothing done would amount 
an order creating rights or casting 
jilities on third parties. It is pos- 
le, observed this Court, that after 
essing one opinion about a particu- 
matter ata particular stage a Mini- 
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ster of Council of Ministers may express _ 
quite a different opinion which may be 


opposed to the earlier opinion. In such 


cases, which of the two opinions can be 
regarded as the order of the State Gove- 
rnment. It was held that an opinion 
becomes a decision of the Government 
only when it must be communicated to 
the person concerned and that this is the 
essence of the matter. We seek support 
from these observations for our purpose 
that notings in a notes file, not only of 
officers but even that of a Minister will 
not constitute an order to affect others 
unless it is done in accordance with 
Article 166(1) and (2) and communi- 
cated to the person concerned. 


18. In England, absolute privilege 
is given to statements made by one officer 
of a State to another and such statements 


are protected in the context of law of 


defamation. Section 123 of the Evidence 
Act deals with privilege. We have already 
stated that State communications or acts 
of State in public interest, enjoy privilege 
and if that be so, disclosure in such 
communications made to the -court will 
not constitute either contempt or defama- 
tion. In any case such internal com- 
munications enjoy quasi-privilege and a 
disclosure in such communications can- 
not be made the basis of an action in 
contempt. 


19. We have seen how the High 
Court approached the whole question 
from paragraph 22 extracted early in 
the Judgement. 


20. It is clear-that the High Court 
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based its conclusions purely on the 
notings in the file. The High Court 
felt that the offices of the Government 
did not like the orders passed by it and 
this, according to the High Court, was 
evident from the files before it. The 
High Court summed up its conclusion 
as follows in paragraph 24 of the Judge- 
ment : 


“To sum up, contempt of this 
Court has been committed by 
Shri Deo Mishra, Legal Remem- 


brancer, Mrs. Radha Sinha, 


I.A.S. then working as Additio- 
nal Commissioner.” Irrigation 
Department and now working 
as Additional Finance Commi- 
ssioner, Dr. Birkeshwar Prasad 
Singh, Sanjeewa Sharma and 
Subh Chandra Jha and I con- 
vict them accordingly. In re- 
gard to sentence, I am clearly 
of the view that there was moti- 
vation for it. The hand of the 
moving spirit has, however, re- 
mained concealed. It appears 
that the feeling amongst high 
officers of this state is that the 
High Court will not punish them 
for contempt of the High Court, 
as they are high officers and that 
all that the High Court will do 
in case of contempt of court is 
to give lectures and at times 
rant at them. To remove this mis- 
conception it is essential to im- 
pose upon them a fine of Rs. 5o 
(Rupees fifty) (each on all the 
five persons mentioned above, 
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in default to suffer simple i 
risonment for two weeks. 
rules issued against J.C. K 
dra, A. K.M. Nassan, A. 
Sharma and Arjun Prasad 
discharged.” 


21. We see that the High Co 
felt that there was an attempt on the 
of the officers to disobey its orders. © 
officers had tendered apology. This 
not accepted. Weare concerned m 
than anyone in upholding the dig 
and prestige of the High Court, but 
have a duty at the same time to lay do 
the law correctly. We feel that the c 
viction entered by the High Court pur 
on the basis of the notes file cannot 
justified. 


22. The High Court was under 1 
impression that all the officers acted 
unison to help the 5th respondent. ' 
now deal with his case separately. He 
described by the High Court as the Kit 
pin of the whole drama and according 
the High Court everybody concert 
acted for his benefit. There is a vei 
suggestion that he would not have ac 
eved what he wanted except with | 
held of political forces and that there 
an unseen hand behind what he achiev 
He was found guilty of abetting | 
contempt. 


23. According to him he has bé 
made a scape-goat, that his is an unf 
tunate case of a journalist, appoini 
as Public Relation Officer on ad | 
basis for six months as recommen¢ 
by a selection committee at an int 
view held along with seven other ¢ 
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tes. He joined service after sucha 
tion on 18-4-1983. As per the order 
he High Court, the period of six 
ths for making the regular appoint- 
t to his post was to expire on 17-10- 

Long before this date, the Irriga- 
Department had written to the 
lic Service Commission stating that 
post held by the appellant was an ex- 
re post and that concurrence may be 
rded for his appointment. This was 
nternal letter. The Government sent 
quisition to the Public Service Com- 
sion for advertising the post on 10-8- 
4. The Commission ultimately made 
publication on 12-5-1985 stating the 
ibility and criteria for selection. It 
this publication that promoted the 
g of the writ petition in question in 
ich the order that gave rise to the 
tempt proceeding was passed. Regular 
ointment pursuant to the advertise- 
nt was stayed. The appellant thus 
\tinued at the post. 


24. According to him he has not 
regarded the order of the High Court. 
e Bihar Public Service Commission 
e concurrence for his appointment 

six months. The post of P. R. O. 
ng an ex-cadre post since its creation 
1955, the post could not be filled up 
giving promotion to anyone wor- 
gz in the department. It was con- 
uted to interview candidates and to 
ommend a suitable person. The appe- 
3t continues to function on _ the 
ength of the orders passed in his 
our and he cannot be held to have 
nmitted contempt of the High Cou- 
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rt’s order. He has stated that he had no 
notice in the writ petition filed by kripalu 
Shankar or the writ petition from which 
the present contempt arise. Though he 
was made a party no notice was ever 
issued to him and no direction was given 
to him by the High Court According to 
him apart from a general observation 
that he abetted in disregarding the order 
of the High Court nothing specific has 
been attributed to him. His unqalified 
apology was also not accepted by the 
High Court. He also relies upon the 
fact that he was not paid salary from 
18-10-1983 to date in re-inforcement of 
his submission that he has not committed 
any contempt. 


25. With respect to the learned 
Judges, we find it difficult to agree who- 
ily with them regarding the finding that 
the appellant was quilty of contempt. 
We do not have ‘sufficient materials be- 
fore us to conclude that the appellant 
exercised political clout to further his 
interest in uttar disregard of the orders 
of the Court Although it may be said that 
the conduct of the appellant is in some 
measure suspect, we do not find sufficient 
justification to enter a finding that he is 
guilty of contempt and that he acted in 
uttar disregard of the High Court’s 
order. It is useful to remember that 
apart from the notes file, there is no 
independent material before us to hold 
that the appellant bad committed con- 
tempt. The Governnient pleader and 
the Advocate General had clearly ad- 
vised the Govrnment to act ii accor- 
dance with the directions given by 
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the High Court. The minister who is 
the ultimate authority also acted in obedi- 
ence to the orders of the High Court. 
That being so, we find it difficult to agree 
with the finding that he is guilty of crimi- 
nal contempt. The High Court felt that 
his was not a fit case to accept the unqua- 
lified apology tendered. However, we 
find, that on materials placed before us, 
itis not proved beyond doubt that he 
had committed contempt. We would, 
therefore, give him benefit of doubt and 


purge him of the contempt found against 


him. 


26. We would like to outline the 
general principle on which confidentia- 
lity of State documents should be 
protected. The general principle is that 
if a person is involved in litigation, the 
Courts can order him to produce all the 
documents he has which relate to the 
issues in the case. Even if they are 
confidential, the Court can direct them 
to be produced when the party in posses- 
sion does not produce them, for the other 
side to see or at any rate for the Court 
to see. When the Court directs produc- 
tion of these documents there is an imp- 
lied understanding that they will not be 
used for any other purpose. The pro- 
duction of these documents in ordinary 
cases is imposed with a limitation that the 
side for whose purpose documents are 
summoned by the Court cannot use 
them for any purpose other than the one 
relating to the case involved. 


Miss Harman’s case, Home Office 
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v. Harman-1981 (2) WLR 310, mg 
give some assistance for this aspect’ 
our discussion. The facts are as fo 
ows: 


Miss Harman, a Solicitor, acted 
acriminal. Michael Williams who w 
in prison serving a long sentence for ro} 
bery of the bank. He complained th 
he was subjected to cruel and unusu 
punishments while in prison contrary 
the Bill of Rights and accordingly broug 
an action for damages against the Ho 
Office. Miss Harman acted for him? 
a legal aid counsel. Miss Harman acte 
for him as a legal aid counsel. Mi 
Harman got an order for discovei 
against the Home Office. The Hon 
Office did not raise any objection rega 
ding the production of the document 
However, it objected the use of th 
documents by the Group, called. “Tk 
National Council for Civil Liberties. 
Accordingly the documents were brow; 
ht to Court and they were read outi 
open Court. Miss Harman passed tk 
bundles of the documents to a journali 
and a write up appeared in. “TI 
Guardian’ which was highly critical ¢ 
the Home Office. The Home Offi 
took proceedings against Miss Harma 
for contempt of Court. She was hel 
guilty for contempt by the Court 
Appeal and by the House of Lords. 1 
the Court of Appeal, Lord Dent 
ing, despite his liberal views, whi 
upholding the right of the om 
to read documents relating to cas 
while conceding also the liberty to thos 
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nt in Court to listen when those 
ments were read and the reporter 
down that was ‘read, did not ex- 
to'the press a tight to ‘any further 
of the ‘confidential documents or 
further dissemination of ‘their:con- 
without the consent of the owner. 
of no use ‘to plead the freedom of 
ress, he said, that freedom is itself 
ct ‘to restriction, Public confidential, 
s said, should be kept confidential, 
e public interest and should not.be 
sed to the ravages of outsiders. 
nthe House of Lords’ decision in 
an v. Secretary of State for the 
e Department, 1983 AC 280, up- 
ing the Court of Appeals was rende- 
there was great hue and cry that the 
g meant ‘a black day for press free- 
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nso, Lord Denning regretted that 


Court ever ordered disclosure of the 
uments ‘and observed that the “‘legal 
sstone will have to be taken up and 
back a bit’’. 


In Bachittar Singh’s case (supra), 
yelege was Claimed regarding the pro- 
tion of which was sought, embodied 
minutes of the meetings of the Coun- 
of Ministers showing the advice which 
Council ultimately give to the Rajpra- 
kh. This Court held that these do- 
nents fell within the category of do- 
nents relating to the affairs of State 
hin the meaning of Section 123 of the 
dence Act and were protected under 
said Section. Though the ratio of 
decision outlines the con-servative 
w in the law relating to privilege, we 
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are'not unmindful of the fact that the 
doctrine of privilege received a shock 
treatment the State‘at the hands ofthis 
Court in ‘the judges’ case, S.P. Gupta 
and others etc. v. Union of India and 
others etc., 1982 (2)SCR 365. May we 
say that the legal milestone in Gupta’s 
case, also needs a retreat, a bit. 


27. Before parting with this case 
we would like to observe the need for 
restraint and care in dealing with the 
internal files of the Government. We 
have already indicated its privileged posi- 
tion and limited are as where exposure is 
permissible of the notings in the file. 
This is not say that obsolute privilege 
can be claimed of its exposure and pro- 
tection from the view of Courts. But 
what is to be borne in mind is that the 
notings in the departmental files by the 
hierarcy of officials are meant for the 
independent discharge of official duties 
and not for exposure outside. Ina ce- 
mocracy, itis absolutely necessary that 
its steel frame in the form of civil service 
is permitted to express itself freely un:n- 
fluenced by extraneous considerations. 
It might well be that even orders of 
Court come in for adverse remarks by 
officers dealing with them, confornted 
with difficult situations to straight away 
obey such orders. Notings made on 
such occasions are only for the benefit of 
the officers concerned. When a subor- 
dinate official commits a mistake higher 
official will aways correct’ it. It 
is necessary for Courts also to view 
such notings in the proper prespective. 
In this case the Court, after looking into 
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the notes file could have passed appro- 
priate orders giving relief to the affec- 
ted party and expressing its displeasure 
at the manner in which its order was 
implemented instead of initiating action 
on the notings made in the file. That 
way the Court would have enhanced its 
prestige. 

28. It will not serve either the healthy 
working of civil service, public interest 
or democartic norms to proceed in con- 
tempt against officials solely on the basis 
of minutes in the internal files, notings 


which might even be unsavoury or even > 


derogatory to an order of the Court, but 
which get ultimately corrected by the 
head of the department, ending with an 
order under Article 166 (1) and (2) in the 
name of the Governor in the proper 
form. We are conscious of the fact that 
learned judges felt that there was a deli- 
berate attempt to act against their order. 
We are not unmindful of the indignation 
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shown by them at the notings in the 
The only reason why we feel constrain 
to disagree with the High Court’s or 
is our anxiety to delineate the limits 
judicial power while dealing with files! 
the Government and also of the Pub 
Service Commission, a high Constitut 
nal authority. It is necessary to ha 
mutual respect among the various win 
of the administration, in the process 
disposal of justice. 


29. We allow these appeals ar 
discharge the contempt orders passs 
by the High Court with utmost reluct 
nce in view of the far reaching cons 
quences that would flow if the judgemet 
was allowed to stand. We are hapf 
that appellants have tendered their re; 
ret apology to the High Court and hay 
reiterated their regret in this Court also. 


Appeal allowec 
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OBSERVATION 


Contract Labour (Regulation and Abolition) Act, 1970—Section 10 —Cater- 
Cleaners appointed by the Contraciors in Southern Railway satisfying all 
conditions of section 10(2) to abolish the contract system— Whether requi- 
_to be abolished—(yes) Appropriate order— Court directed to Central Gov- 
ment to take appropriate action under section 10 prohibiting the employ- 
nt of contract labour as such. 


OBSERVED BY 


Mr. O. Chinnappa Reddy and V. Khalid 
Hon’ble Judges, Supreme Court of India 


IN 


W. P. No. 19 of 1986 decided on 4th February, 1987 in the case of Catering Clean- 
of Southern Railway etc.— Petitioners v. Union of India and Anr. Respondents. 


TEXT 


O. Chinnappa Reddy, J. :— The peti- even paid minimum wages. They are 


ners describe themselves as ‘catering 
aners of Southern Railways represen- 
| by V. China Thambi and M. Monan 
the Vegetarian Refreshment Room, 
ntral Station, Madras’. The petition 
claimed to be filed ina representative 
yacity on behalf of about three hund- 
land odd catering cleaners working 
the catering establishments in various 
lway junctions of the Southern Rail- 
y and in the pantry cars of long dis- 
ice trains running under the control 
the Southern Railway. Since a long 
1e they have been agitating for the 
olition of the Contract system under 
ich they are employed to do cleaning 
rk in the catering establishments and 
> pantry cars and for their absorption 
regular employees of the principal 
iployer, namely, the Southern Rail- 
y. They complain that they are not 


paid a pittance averaging from Rs. 200/ 
to Rs. 250/- per day. Although the 
contract system has been abolished in 
almost all the other Railways, the South- 
ern Railway persists in employing con- 
tract labour for cleaning its catering 
establishments and pantry cars. As the 
serveral representations made by them 
to the authorities concerned proved fruit- 
less they have been forced to seek the 
intervention of this Court under Art. 
32 of the Constitution to direct the res- 
pondents to exercise their powers under 
section 10(1) of the Contract Labour 
(Regulation and Abolition) Act, 1970 
and to abolish the contract system in 
respect of catering cleaners in the Sou- 
thern Railway and further to direct the 
respondents to regularise the services of 
the existing catering cleaners employed 
in the catering establishments at various 
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junctions and in the pantry cars of long 
distance trains and to absorb them as 
employees of the catering establishme- 
nts of the Southern Railway. They also 
seek a direction to extend to them the 
service benefits presently available to 
other categories of employees in the 
catering establishments of the Railways. 


2. We issued notice to the respon- 
dents on January 21, 1986. After some 
considerable time the writ petition was 
listed before us on August 5, 1986. We 
were informed at that time that in almost 
all the railways except the Southern Rail- 
way, the contract labour system had been 
abolished in regard to catering cleaners. 
We wondered why the Southern Railway 
could not also fallin line and directed 
the Southern Railway Administration to 
consider whether the contract labour 
system could not be abolished in the 
Southern Railway also and whether the 
services Of the catering cleaners could 
not be suitably regularised. The learned 
counsel for the workmen complained 
before us that the workmen were not 
even being paid the minimum wages. 
As the Railways Administration was the 
principal employer, we directed the 
Railways Administration to take imme- 
diate steps to see that the minimum 
wages were paid to the catering cleaners. 
As the interim order of the Court regard- 
ing payment of wages was not complied 
with, the petition was adjourned from 
time to time. On April 19, 1986 we also 
made a further order that the Southern 
Railway Administration should not take 
any further action pursuant to the tenders 
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invited by them for contract labour. 


December 4, 1986 the Additional Solid 
tor General who appeared on behalf, 
the Railway. Administration undertoc 
to deposit the arrears due from Augu 
upto date with the Deputy Labor 
Commissioner, Madras. We also dire 
ted the learned counsel for the empl 
yees to fill a list of the employees ent 
tled to be paid wages. We directed thi 
the amount should be paid after verti 
cation by the Deputy Chief Superintef 
dent, Southern Railway. We were tol 
that there is some dispute about th 
names of the employees, we now dire 
ted that the Deputy Labour Commi 
sioner, Madras will enquire into the que: 
tion as to who were working as Caterit 
cleaners in the Madras Central Statiol 
and also to determine the wages due t 
them from August, 1986 upto da 
giving credit to any amount that ma 
have been paid to them. On such deter 
mination, the Railway Administratio 
shall deposit the amount with the Deput 
Labour Commissioner who shall pa 
over the same to the employees. Th 
determination by the Deputy Labou 
Commissioner is directed to be compl 
ted before February, 28, 1987 and th 
deposit by the Administration is dire 
ted to be made before March 15, 198% 
This part of the order covers only th 
catering cleaners employed in the Centre 
Station, Madras. 


3. Inanswer to the writ petitio. 
the Railway Administration has ado 
teda somewhat unhelpful _attitud 


; 
’ 


ording to the Administration it has 
been found to possible to abolish 
contract labour system because the 
re of the cleaning work in the cate- 
units of the Southern Railway was 
tuating and intermittant. The con- 
t labour system is followed not only 
the Southern Railway but also in 

South Central Railway and the South 
tern Railway. They claim that any 
artmental units not working profita- 
could be handed over toa_ private 
see and this was the alternative 
was adopted by the Southern Rail- 
in the case of catering cleaners. 
erience showed that it was difficult 
extract work from catering cleaners 
hey were engaged on a regular basis 
the railway and it was not possible 
supervise their work effectively. Ac- 
ding to them, all pros and cons 
e axamined before entrusting the 
ining work to private contractors. 
- Southern Railway had a moral 
ponsibility to the public to ensure 
sfactory service and that was the 
son why the work was entrusted to 
yrivate agency which was considered 
most suitable method of doing the 
rk. 

4. We notice that the Railway 
ministration has not chosen to sup- 
‘t its statements by any facts and 
ires but has contented itself by mak- 
vague and general statements. No 
empt has been made to explain why 
at has been done in most of the 
ler railways cannot be and _ should 


t be done in the Southern Railway 
. It is not explained why cleaning 
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work is considered to be intermittent 
end what difficulty exists in supervising 
the work. The Railway Administration 
wants to suggest that the units are wor- 
king ata loss without expressly saving 
so The suggestion is implicit in the 
statement that department units not 
working profitably could always be han- 
ded over to private licencees. We are 
afraid that everything that has been 
said by the Administration of the Sou- 
thern Railway against abolishing the 
contract labour system and regularising 
the services of the catering cleaners has 
been contradicted by the Parliamentry 
Committee of Petitions under the Chair- 
manship of Shri K. P. Tewari who went 
into the question in some depth. The 
Committee was submitting its report on 
the complaint of Shri Samar Mukherji, 
amember of Parliament regarding the 
grievances of the railway catering wor- 
kers working under contractors in the 
Southern Raliway. The Committee first 
dealt with the grievances of the Bearers 
and Servers. In paragraph 2.19 of 
their report the Committee noticed that 
the railway catering Gepartment was ear- 
ning a profit of about Rs. 50 lakhs per 
annum In paragraph 2.21 the Commi- 
ttee dealt with the grievances of the 
catering cleaners. We think that it will 
be useful to extract here the whole of 
paragraph 2.21 of the report. It is as 
follows : - 

‘It has been submitted in the rep- 
resentation that as the job of the 
cleaners is of permanent nature these 


cleaners should be absorbed by the 
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Railways on regular basis. During their 
study visit, it was pointed out by the 
petitioners to the Committee that clea- 
ners were not paid minimum wages sta- 
tutorily fixed by State Governments by 
the contractors and there was no machi- 
nery set up by the Southern Railway to 
ensure that all labour laws regarding 
minimum wages, overtime allowances, 
payment of compensation etc. were im- 
plemented in their case. In this con- 
nection, the Ministry of Railways (Rail- 
way Board) in their written note have 
stated that the work of cleaning is en- 
trusted to contractors as per the recom- 
mendations of High power Committee 
(Alages an Committee) appointed by the 
Ministry of Railway in the year 1955 
so that the establishment cost could be 
kept down. If this work is entrusted to 
the regular railway employees the esta- 
blishment cost would go up and this 
would prove to be an uneconomical 
proposition. The Ministry have further 
stated that the cleaning contractors at 
Madras and Bangalore City have enga- 
ged 61 and 22 cleaners respectively who 
are paid fair living wage of Rs. 5.25 
per head at Madras Central Railway 
Station and at Rs. 8.06 per cleaner per 
day at Bangalore City Railway Station 
as fixed by the State Governments of 
Tamil Nadu, Karnataka. These payments 
are witnessed by the Railway’s represen- 
tative. 

The Committee, however, are of 
the opinion that the job of cleaning in 
Railway Catering Units is of a perma- 
nent nature. Further if the work which 
is at present being done by a very small 
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number of cleaners employed throu 
the contractors by the Southern Ra 
way isentrusted to the regular empl 
yees the establishment cost would i 
crease only marginally and it will n 
in any way affect the profits being ea 
ned by the Catering Department. 1] 
Committee recommend that the Gover, 
ment should review the present pra 
tice of employment of cleaners throug 
contractors and consider their emplo 
ment directly by the Railways. Th 
would end the exploitation of cleane 
which has also been alleged in the repr 


sentation. 
RYE: Tewa 
New Delhi Chairma 
Dated the 3th April, 1984 
Vaisaka 10, 1906 (Saka) Committe 
of Petitions 


5. The Report, we see, states thi 
the railway catering department we 
earning a profit, that the work of th 
catering cleaners was of a_perennii 
nature, that the cost of entrusting th 
work to regular employees would it 
crease the establishment cost only m , 
ginally and that the laws relating 
minimum wages, over time allowan¢ 
etc. and other labour laws were nQ 
being observed in regard the cateriD 
cleaners. The recommendation of th 
Committee was that in order to prevet 
the exploitation of cleaners, it was neck 
ssary that the Government should & 
view the existing practice of emplo 
ing them through contractors and cor 
sider their direct employment by th 
Railway Administration. Strengthne 
by the report of the Committee, th 
catering cleaners submitted sever 
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oranda to the authorities concerned 
to no avail. 

6. The practice of employing 
ur through contractors for doing 
k inside the premises of the primary 
ployer, known to researchers of the 
ernational Labour Organisation 
other such organisations as 
bour only cotracting’ or ‘inside 
traction’ system has been termed as 
archaic system and a relic of the 
ly phase of capitalist production, 
ich is now showing signs of revival 
the more recent period of late there 
been a noticeable tendency on the 
t of big companies including public 
tor companies to get the work done 
ough contractors rather than through 
ir own departments. As pointed out 
a group of reasearchers in the Eco- 
mic and Political Weekly, Review of 
ynagement, dated November 29, 
86, it isa matter of surprise that 
ployment of contract labour is steadily 
the increase 10 many organised 
‘tors including the public sector. 
ich one expects of function asa 
ydel employer. More than a quarter 
a century ago in the Standard Vacuum 
fining Company of India Ltdv. Its 
orkmen 1960 (3) S.C. R. 466. this 
urt had occasion to refer to some of 
» pernicious features of the contract 
your system. It is an. important 
cision, unfortunately not very much 
ticed in later cases. The importance 
the case lies in the fact that it was 
ld to be competent for an Industrial 
ibunal functioning under the Indust- 
| Disputes Act to abolish the contract 
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labour system in an industrial underta- 
king which happened to be a private 
enterprise in that case. The facts are 
interesting. A dispute was raised by 
the workmen of the company with res- 
pect to contract labour, employed by 
the company (the Standard Vacuum 
Refining Company of India Limited) 
for cleaning maintenance of the refinery 
(plant and premises), belonging to the 
company. The system was that the 
work was entrusted toa contractor who 
engaged the labour. The regular work- 
men of the Company madea demand 
for abolition of the contract system 
and for absorbing the workmen employ- 
ed through the contractors into the re- 
gular service of company. The compla- 
int of the workmen was that the cont- 
ract labour had no security of service: 
though they were doing the work of the 
company and that they were being paid 
much less than the wages paid by the 
company to its unskilled regular work- 
men. They were also not entitled to 
other benefits and amenities such is 
provident fund, gratuity, bonus privi- 
lege leave, medical facilities and subsi- 
dised food and housing to which the 
regular workmen of the company were 
entitled. Their case was that though 
the work was of a permanent nature, 
the contract system had been introduced 
to deny them the rights and_ benefits 
which the company gave to its regular 
employees. On behalf of the company, 
it was contended that the reference 
under Section 10 of the Industrial Dis- 


putes Act was incompetent as there was 
no dispute between the Company and 
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its workmen, that, it was a matter for 


the Company to decide what was the 
best method of carrying out its business, 
whether by employing a Contractor or 
otherwise and that the Industrial Tribu- 
nal could not interfere with that function 
of the management. The dispute regar- 
ding wages and conditions of service was 
really one to be settled between the Con- 
tractor and his employees and had _ noth- 
ing to do with Company. The Tribunal 
by its award gave a direction to the com- 
pany to discontinue the practice of get- 
ting the work done through contractors 
and to have it done through workmen 
engaged by itself. The company was 
directed to engage regular workmen for 
this work and to give preference to the 
workmen employed by the contractor. 
There was an appeal to the Supreme 
Court by Special leave under Article 136 
of the Constitution. The Supreme Court 
held that the Tribunal was justified in 
giving the direction for the abolition of 
the contract system, observing that it 
was relevant to bear in mind that indus- 
trial adjudication generally did not encou- 
rage the employment of contract labour 
in modern times. Quoting from the 
report of the Royal Commission on Lab- 
our, it was said that whatever merit there 
was in the system in primitive times, it 
was now desirable for the management 
to discharge completely the complex res- 
ponsibility laid upon it. The Court 
also referred to similar opinions expres- 
sed by several Labour Enquiry Commit- 
tees appointed in different States Procee- 
ding to consider the merit of the contract 
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labour system in the case before the 
Wanchoo J. speaking for the Court o 
served : | 


‘‘The contract in this case rel 
ted to four matters. But tt 
reference is confined to o 
only, viz., cleaning maintenan 
work at the refinery includir 
premises and plant and we sha 
deal with that only. So farg 
this work is concerned, it is if 
cidental to the manufacturin 
process and is necessary for 
and of a perennial nature whic 
must be done every day. Suc 
work is generally done by work 
men in the regular employ ¢ 
the employer and there shoul 
be no difficulty in having regulé 
workmen for this kind of work 
The matter would be differer 
if the work was of intermittet 
or temporary nature or wass 
little that it would not be poss 
ble to employ full time work 
men for the purpose. Unde 
the circumstances the order ¢ 
the tribunal appears to be jus 
and there are no good reason 
for interfering with it.” 

The Court held that the contract i 
the case was a bona fide contract bu 
that it did not affect the issue. Th 
award of the Tribunal was upheld. 


7. The Supreme Court having pro 
nounced on the ‘primitive’ and bane 
ful nature of the system of contrat 
labour, there was a cry raised agains 
the system by the planning Commissiol 
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various other comittees appointed 
e Government. The Indian Labour 
erence discussed the award of the 
unal in 1959 and following its 
mmendation but after considera- 
elay, the contract Labour (Aboli- 
and Regulation) Act was passed in 
Statement of Objects and Reasons 
as follows :— 

“They system of employment of 
contract labour lends itself to 
various abuses. The question 
of its abolition has been under 
the consideration of Govern- 
ment far along time. In the 
second Five year plan, the 
planning Commission made 
certain recomendations, name- 
ly, under taking of studies 
to ascertain the extent of the 
problem of contract labour, 
progressive abolition of system 
and improvement of service, 
conditions of contract labour 


where the abolition was not 
possible. The matter was dis- 


cussed at various meetings of 
Tripartie Committees at which 
the State Government were 
also represented and_ general 
consensus of opinion was that 
the system should be abolished 
wherever possible or practica- 
ble and that in cases where this 
system could not be abolished 
altogether, the working condi- 
tions of contract labour should 
be regulated so as to ensure 
payment of wages and provi- 
sion of essential amenities. 


| a oo 
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The proposed Bill aims at 
abolition of contract labour 


in respect of such categories as 
may be notified by appropriate 


Government in the light of cer- 
tain criteria that have been 
Jaid down, and at regulating 


the service conditions of con- 
tract labour where abolition 


isnot possible. The Bill pro- 


vides for the setting up of Ad- 
visory Boards of a tripartite 


character, representing various 


interests, to advise Central 
and State Governments in ad- 


ministering the legislation and 


registration of establishments 
and contractors. Under the Sch- 


eme of the Bill, the provision 
and maintenance of certain basis 


welfare amenities for contract 
labour like drinking water and 


first-aid facilities, and in certain 
cases rest-rooms and canteens, 


have been made _ obligatory. 
Provisions have also been made 


to guard against details in the 
matter of wage payment.” 
The long titile of the Act describes it as 
‘‘an Act to regulate the employment of 


contract labour in certain establishments 
and to provide for its abolition in cer- 


tain circumstances and for matters con- 
nected therewith’. Section 1 (4) makes 


the Act applicable to all establishments 
in which 20 or more workmen are emp- 


loyed or were employed on any day of 
the preceding 12 months as contract 
labour and to every contractor who 
employs or who employed on any day 
of the preceding 12 months 20 or more 
workmen. Section 1 (5) makes the Act 
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inapplicable to establishments in which 
work only of an intermittent or casual 
nature is performed and further provi- 
des that the question whether work per- 
formed in an establishment is of an in 
termittent or casual nature, if raised, 
shall be decided by the appropriate 
Govt. in consultation with the Central 
Board or State Board as the case may 
be and that such decision final. Sec. 2 
(b), (c) and (g) define “Contract Lab- 
our’, ‘Contractor’, ‘Establishment’ 


and ‘“‘Principal Employees” in the follo- 


wing terms :— 

‘*(b) a workman shall be deemed 
to be employed as “contract 
labour” in or in connection 
with the work of an establi- 
shment when he is hired in or 
in connection with such work 
by or through a _ contrectar, 
with or without the knowle- 
dge of the principal employer; 
**(c) ‘contractor’, in relation to 
an establishment, means a per- 
son who undertakes to produce 
a given result for the esta- 
blishment, other than a mere 
supply of goods or articles of 
manufacture to such establi- 
shment, through _—_ contract 
Labour or who supplies con- 
tract labour for any work of 
the establishment and includes 
a sub-contractor;” 

“(e) “establishment”? means— 

(i) any office or department 
of the Government ora 
local authority, or 
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(ii) any place where any in 
stry, trade, business, ma 
facture or occupation 
carried on;” f 

“(g) “principal employer” mea 

(i) in relation to any off 
or department of the Ge 
ernment or alocal autl 
rity, the head of f 
office or department 
such other officer as 1 
Government or the lo 
authority, as the ¢ 
may be may specify 
this behalf, , 

(ii) in a factory, the owner 
occupier of the facte 
and where a person | 
been named as the mat 
ger of the factory un¢ 
the Factories Act, 19 
the person so named, 

(iii) in a mine, the owner — 
agent of the mine ai 
where a person has be 
named as the manager | 
the mine, the person : 
named, : 

(iv) in any other establishm 
nt, any person respon 
ble for the  supervisiC 
and control of the estab 
shment. 


Explanation :— For the pu 


pose of sub-clause. 
(iii) of this clause, the expre 


sions ‘mine’, ‘‘owner’’ af 
“agent”? shall have the mea 
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ings respectively assigned to 
them in clause (j) clause (1) and 
Clause (e) of sub-section (1) of 
section 2 of the Mines Act 
49052. 


Section 3 and 4 provide for the cons- 
ion of the Central and State advisory 
tds. Section 7 provides for the regis- 
on of establishments. Section 8 pro- 
s for revocation of registration in 
in cases and Section 9 prescribes the 
t of non-registration. Section 10 
ides for the prohibition of employ- 
t of contract labour in certain proce- 
, operations or other work in esta- 
ments by the appropriate Govern- 
t after consultation with the Central 
State Board as the case may be Sec. 
s as follows :— 


“10. (1) Notwithstanding anything 
contained in this Act, the 
appropriate Government may, 
after consultation with the 
Central Board or, as the case 
may be,a State Board, pro- 
hibit, by notification in the 
Official Gazette, employment 
of contract labour in any 
process, operation or other 
work in any establish- 
ment. 

(2) Before issuing any notifi- 
cation under sub-sec. (1) 
in relation to an establish- 
ment, the appropriate Go- 
verpment shall have  re- 
gard to the conditions of 
work and_ benefits provi- 
ded for contract labour 
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in that establishment and 
other relevant factors, such 
as — 

(a) whether the process, ope- 
ration or other work is in- 
cidental to, or necessary for 
the industry, trade, busi- 
ness, manufacture or occu- 
pation that is carried on in 
the establishment. 


(b) whether it is of perennial 
nature, that is to say, it is 
of sufficient duration hay- 
ing regard to the nature 
of industry, trade, business, 
manufacture or occupation 
carried on that establish- 
ment ; 

(c) whether it is done ordina- 
rily through regular work- 
men in that establishment 
or an establishment similar 
thereto ; 


(d) whether it is sufficient to 
employ considerable num- 
ber of whole time Govern- 
ment workmen. 


Explanation :— If a question arises 
whether any process or operation or 
other work is of perennial nature, the 
decision of the appropriate thereon shall 
be final.” | 

Section. 19 provides for licensing of 
contractors. Section 13, 14 and 15 pro- 
vide for the grant, revocation, suspen- 
sion, and amendment of licenses and 
appeals secs. 16 to 21 make detailed pro- 
vision for the welfare and Health of 
contract labour. Section 16 deals with 
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canteens, Section 17 with Rest rooms, 
Section 18 with facilities for drinking 
water, latrines, urinals and washing and 
Sec. 19 with first-aid facilities Section 
2u provides that if any amenity requi- 
red to be provided under Sections 16 
to 19 forthe benefit of contract labour 
employed in an establishment is not 
provided by the contractor within the 
prescribed time such amenity shall be 
provided by the Principal Employer with- 
in such time as may be prescribed. Sec- 
tion 21, while making the contractor 


responsible for payment of wages to 


each worker employed by him as con- 
tract labour, further provides that every 
principal Employer shall nominate a 
representative duly authorised by him 
to be present atthe time of disburse- 
ment of wages by contractor ensure and 
certify that wages are paid in the pres- 
cribed manner. It is further provided 
that if the Contractor fails to pay wages 
within the prescribed time or makes 
short payment, it shall be the liability 
of Principal Employer to make payment 
of wages in full. Section 22 to 27 pro- 
vide for penalties and procedure. Sec. 
28 provides for appointment of inspec- 
ting staff. Section 30 makes the provi- 
sions of the Act effective notwithstan- 
ding anything inconsistent therewith con- 
tained in any other law or in the terms 
of any agreement or contract of service 
or any standing orders applicable to the 
establishment. Any favourable benefits 
that the Contract labour, may be entit- 
led to under the agreement contract of 
service or standing orders are however 
saved. Section, 31 provides for exemp- 
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tions. Section 33 enables the Cent 
Government, to give directions to q 
State as to the carrying into execution 
the State the provisions of the Act. § 
tion. 35 provides for the making of ru 
for carrying out the purposes of the A 
The Rules made by the Central Gove 
ment are required to be placed before 
Parliament. 


8. The Central Government ; 
exercise of the powers conferred by § 
tion 35 of the Act, has made the ce 
tract Labour (Regulation and Aboliti 
Central Rules, 167!. Chapter II of 1 
rules relates to matter pertaining to | 
Central Board, while chapter III of 1 
Rules deals with registration of establi 
ments and licensing of contracte 
Rule 25 prescribes the forms, terms, a 
condition of license and in partic 
Rule 25 (ii) (iv) prescribes that it st 
be the condition of every license that 
rates of wages shall noi be less than 1 
rates prescribed under the Minimi 
Wages Act, 1984. Rule 25 (ii) (iv) pr 
cribes that it shall be the condition 
every licence that the rates of wat 
shall not be less than the rates pr 
cribed under the Minimum Wages A 
1984 for such employment where apr 
cable, and where the rates have be 
fixed by agreement, settlement or awal 
not less than the rates so fixed, Ri 
25 (ii)(v) (a) prescribes that it shall be | 
condition of every licence that, ' 


‘“‘in cases where the workm 
employed by the contrac 
perform the same or simi 
kind of work as the works 


4 
j 


‘= 
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directly employed by the princi- 
pal employer of the establish- 
ment, the wage rates, holidays, 
hours of work and other condi- 
tions of service of the workmen 
of the contractor shall be the 
some as applicable to the work- 
men directly employed the prin- 
cipal employer of the establish- 
ment on the same or similar 
kind of work : 

Provided that - in the case. of 
any disagreement with regard to 
the type of work the same shall 
be decided by the Chief Lab- 
our Commissioner (Central) 
whose decision shall be final” — 

imilarly Rule 25 (ii) (v) (6) provides 
t in other cases the wage rates, holida- 
hours of work and conditions of servi- 
of the workmen of the contractor sh- 
be such as may be specified in this be- 
f by the Chief Labour Commissioner 
ntral). While determining the wage 
es, holidays, hours of work and other 
ditions of service under rule 25 (11)(v) 
the Chief Labour Commissioner is 
uired to have regard to the wages rates, 
lidays, hours of work and other condi- 
ns of service obtaining in similar emp- 
meuts. 

9. On the facts presented to us and 
the report of the Parliamentary Com- 
tee of Petitions it appears to be clear 
t the work of cleaning catering estab- 
iments and pantery cars is necessary 
d incidental to the industry or business 
the Southern Railway and so require- 
nt (a) of Section 10 (2) is satisfied, 
t it is of a perennial nature and so re- 
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quirement (b) is satisfied, that the work 
is done through reguler workmen in most 
Railways in the country and so require- 


ment (c) is satisfied and that the work re- 
quired the employment of sufficient nu- 


mber of wholetime workmen and so re- 
quirement (d) is also satisfied. Thus all 


the relevant factors mentioned in Section 
10 (2) appear to be satisfactorily accoun- 


ted for. In addition we have the factor of 
profitability of the catering establishments. 


On these facts the petitioners straight aw- 
ay invite us to issue.a mandamus direc- 


ting the. Central Government to abolish 
the contract labour system under which 
cleaners in catering establishments and 
pantery cars are at present: en ployed in 


_ the Southern Railway. But, refrain from 


doing so because under Section 10, Parli- 
ament has vested in the appropriate Go- 
vernment the power to prohibit the emp- 
loyment of contract labour in any process. 
operation or other work in any establish- 
ment. The appropriate Government if 
required to consult the Contral Board or 
the state Board as the case may be before 
arriving at its decision. The deci- 
sion, of course, will be subject to judicial 
review. But we do not think we will be 
justified in issuing the mandamus prayed 
for unless and until the Governe:ent fails 
or refuses to exercise the power vested in 
it under Section. 10. In the circumstances 
the appropriaie order to make in the present 
case is to direct the Cential Government 
to take appropriate action under section. 
10 of the Contract Labour (Abolition and 
Regulation) Act in the matter of 
prohibiting the employment 
of contract labour in the work of 
cleaning catering establishments and pan- 
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tery cars in the Southern Railway. This 
must be done within six months from to- 
day, without waiting for the decision of 
the Central Government the administra- 
tion of the Southern Railway will be free, 
of its own motion to abolish the Contract 
labour system and to regularise the servi- 
ces of those employed in the work of cle- 
aning catering establishments and pante- 
ry cars in the Southern Railway. In any 
case, the administration of the Southern 
Railway will refrain, until the decision of 


of the Central Government under section | 


10 from employing Contract labour. The 
work of cleaning catering establishments 
and pantery cars will be done departmen- 
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tally by employing these workmen y 
were previously employed by the Cont 
ctor on the same wages and condition; 
work as are applicable to those engaged i 
milar work by the Western Railway. Ift 
is any dispute whether an individual wo 


man was or was not employed by the ( 
ntractor such dispute shall be decided 


the Deputy Labour Commissioner, 
dras. Any further direc tions may te 
ught, if necessary, from the Madras Hi 
Court. If the Central Government de 
not finally decide the question within 
months from today, the Southern Railw 
administration will within three mont 
thereafter absor the workmen ir 
their service and regularise their servic 
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OBSERVATION 
ge determination—lia calculating a person’s age, the date of his birth must 
optended as a whole day and he attains the specified age on the day 
ceding the anniversay of his birth day. 


OBSERVED BY 


Mr. A. P. Sen and 
Mr. B. C. Ray 
Hon’ble Judges, Supreme Court of India 


Civil Appeal No. 531 of 1986, decided on 28th August, 1986 in the case of prabhu 
al Sharma, Appellant v. State of Rajasthan and another, Respondents. 


TEXT 


A. P. Sen, J. The short point involved 
his appeal by special leave pertains 
he determination of age at a particu- 
point of time. The question is whe- 
r the appellant having his date of 
th as January 2, 1956 had attained 
age of 28 years on January }, 1984 
| was therefore disqualified from be- 
considered for direct recruitment to 
jasthan Administrative Service under 
1-B of the Rajasthan State & subor- 
ate Services (Direct Recruitment by 
mpetitive Examination) Rules, 1962 
r short ‘the Rules’). 

2. But very briefly the essential 
ts are these. The Rajasthan Public 
vice Commission invited applications 
direct recruitment to the Rajasthan 
ministrative Service and allied servi- 
-of the Government of Rajasthan by 
ompetitive examination to be held in 
33. Under the directions issued by 
Commission, the minimum age pres- 
bed for candidates was 21 years and 


the maximum 28 years. It was _ prescri- 
bed that the candidate should have attai- 
ned the age of 21 years on January 1, 
1984 and should not have attained the 
age of 28 years i.e. on the first day of 
January next following the last date 
fixed for receipt of application. Te 
appellant was allowed to appear in the 
written examination, but by an order 
dated June 12, 1984, the Assistant 
Secretary to the Commission intimat:d 
the appellant that his candidate was 
rejected on the ground that he had 
attained the age of 28 years on January 
1, 1985 and was therefore, ineligible for 
consideration. Feeling aggrieved, tie 
appellant moved the High Court under 
Art. 226 of the Constitution and conten- 
ded that his date of birth was January 
2, 1956 and that he had not attained 
the age of 28 years on January 1, 1984. 
His claim was contested by the respon- 
dents who pleaded that the appellant 
had attained the age of 28 years on 
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January 1, 1984 and therefore his form 
was properly rejected During the pen- 
dency of the writ petition, the High 
Court by an interim order dated Septem- 
ber 14, 1984 directed the Commission 
to interview the appellant if he was 
otherwise eligible for being considered 
except on the ground of age. The appe- 
llant was accordingly interviewed but 
the result was witbheld. A_ learned 
Single Judge by his judgement and order 
dated January 19, 1985 held that if the 
date of birth of the appellant was Jan- 


uary 2, 1956 he would complete the age > 


of 28 years only at the end of the day 
on January 1, 1984 and therefore he 
could not be said to have attained the 
age of 28 years on that date. He accor- 
dingly held that the Commission was 
not justified in rejecting the candidature 
of the appellant on the ground that he 
had attained the age of 28 years on 
January 1, 1984 and therefore was not 
eligible for consideration. 

2. On appeal, a Division Bench 
disagreed with the view expressed by 
the learned Single Judge and reversed 
his judgement on the ground that the 
words used inr. 11. B of the Rules are 
‘must not have attained the age of 28 
years on the first day of January next 
following the last date fixed for receipt 
of application’ and not that he should 
have completed the age of 28 years on 
that day. They relied upon the undispu- 
ted fact that the first day of January next 
following the last date fixed for receipt 
of application in this case was January 
I, 1984. Accordingly, they held that the 
appellant was bornon January 2, 1956 
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and as such, he had _ attained the age 
28 years as soon as the first day of Je 
uary, 1984 commenced. They furth 
held that the appellant had not of 
attained the age of 28 years, but h 
also completed the same at 12 O’clo 
in the midnight of January 1, 1984. Ac 
ording to the learned Judges, on Janua 
2, 1984, the appellant would be one 
more than 28 years and, as such he w 
disqualified to appear at the examit 
tion under r. 11-B of the rules. T 
conclusion of the learned Judges m 
best be stated in their own words : 


“In calculating a person’s age fi 

day of his birth must be count 

as a whole day and he attains t 
specified age on the day prec 

ding anniversary of his birth da 

3. In coming to that conclusi 

the learned Judges relied upon the lai 
uage of r. 11-B of the Rules which pre 
cribes the age limit for the said exal 
nation and also referred to S. 4 of f# 
Indian Majority Act 1875. They have: 
lied on certain decisions of differe 
High Courts, particularly to that ¢ 
Vatsala Rani represented by guardi 
fatand her, P.M.G. Kini v. Selecti 
Committee for Admission to Medi¢ 
College, Bangalore-2, represented by ll 
secretary AIR 1967 Mysore 135, and 
some English decisions laying down t 
principle for determination of age. 


4. It is argued that the lear 
Judges were in error in introducing th 
legal concept of the age of majority 
Jaid down in S. 4 of the Indian Majorl 
Act, 1875 for the purpose of interpretif 
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B. Itis said that the purpose of r. 
framed by the Government was to 
crible the maximum and maximum 
imits for entry into the Rajasthan 
ministrative Service and allied servi- 
f the Government of Rajasthan. It is 
itted that as commonly understood 
erson attains a particular age after 
as completed a given number of 
s. It is said that there is no reason 
the words of r. 11B ‘must have att- 
d the age of 21 years and must not 
attained the age of 28 years’ shou- 


ot be understood in the ordinary 
e. At first blush, the contention ad- 


ed appears to be rather attractive 
on deeper consideration it cannot 
ail. 

5. Learned counsel for the appe- 
t drew our attention to the fact that 
Union Public Service Commission 
been interpreting the words ‘must 
e attained the age of 21 years and 


st not have attained the age of 26 
rs on the first day of August next 


owing’ in the way the appellant con- 
ds for. These words are taken from 
| of the Indian Administrative Ser- 
: (Appointment by Competitive Exa- 
ation) Regulations, 1955 framed by 
Central Government in pursuance 
r. 7of the Indian Administrative 
vice (Recruitment) Rules, 1954. Pre- 
nably, there would be similar pro- 
ions laying down the qualification as 
age in other central services as well. 


4 in sofar as material reads: 
“4. Conditions of Eligibility — 


In order to be eligible to compete 
at the examination, a candidate 


i | 
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must satisfy the following condi- 
tions, namely : 
(i) xX xX X xX X 
(ii) Age—He must have attained 
the age of 21, and not attained 
the age of 280n the first day 
of August of the year in which 
the examination is held : 


Provided that the upper age 
limit may be relaxed in respect 
of such categories of persons as 
may from time to time, be noti- 

fied in this behalf by the Central 
Government tothe extent and 
subject to the conditions noti- 
fied in respect of each category.” 


6. Undoubtedly, the Union Public 
Service Commission has been interpre- 
ting the provision as to attainment of 
age in alike manner. This would be 
clear from the advertisement issued by 
it on December 8, 1984 which is in these 
terms : 


‘‘Age limit : (ka) The candidate 
should have attained the age 
of 21 years on !st August 1985, 
but should not have attained 
the age of 26 years, that is, he 
should not have born before the 
2nd August, 1959 and after the 
Ist August, 1964.” 


We are afraid, the interpretation of 
r. 1IBof the Rules cannot proceed up- 
on the basis adopted by the Union Pub- 
lic Service Commission. 


Rule 11B of the Rules provides: 


50d: 
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“11B, Age, Notwithstanding 
anything contained regarding 
age limit inany of the service 
Rules governing through the 
agency of the Commission to 
the posts in the State Service 
and in the Subordinated Service 
mentioned in Schedule J and in 
Schedule II respectively, a cand- 
idate for direct recruitment to 
the posts to be filled in by com- 
bined competitive examinations 
conducted by the Commission 
under these Rules must have 
attained the age of 21 years and 
must not have attained the age 
of 28 years on the first day of 
January next following the 
last date fixed for receipt of 
application.” 


It is plain upon the language of r. 
11B that a candidate ‘must have attai- 
ned the age of 21 years and must not have 
attained the age of 28 years on the first 
day of January next following the last 
date fixed for receipt of application’. 
Last day fixed for receipt of application 
in this case, was January 1, 1983. First 
day of January next following that day 
would be January 1, 1984. The object 
and intent in making r. 11B was to pres- 
cribe the age limits upon which the eli- 
gibility of a candidate for direct recruit- 
ment to the Rajasthan Administrative 
Service and other allied services is gov- 
erned. At first impression, it may seem 
that a person born on January 2, 1965 
would attain 28 years of age only on 
January 2, 1984 and not on January 1, 
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1984. But this is not quite accurate 
calculating a person’s age, the d 
his birth must be counted asa 
day and he attains the specified a 
the day preceding, the anniversary 
dirth day. We have to apply wella 
ted rules for computation of time. 
such rule is that fractions of a da 
be omitted in computing a perio 
time in years or months in thes 
that a fraction of a day will be tre 
asa full day. A legal day commence 
120’clock midnight and continues 1 
the same hour the following n: 
There isa popular misconception tk 
person does attain a particular age 
less and until he has completed ag 
number of years. Inthe absence of 
express provision, it is well-settled 
any specified age in law is to be con 
ted as having been attained on the 
preceding the anniversary of the t 
day. 


7. In Halsbury’s Laws of Eng 
3rd edn., vol. 37, Para 178 at p. 100, 
law was stated thus : 


In computing a period of t 
at any rate, when counte: 
years or months, on regal 
generally paid to fractions 
day, in the sense that the pe 
is regarded as complete althc 
it is short to the extent 
fraction of a day......... 
Similarly, in calculating a 
son’s age the day of his t 
counts as a whole day, an 
attains a specified age on 
day next before the anniver 
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of his birth day’’. 

8. We have come across two Eng- 
ish decisions on the point In Rex v. 
Scoffin, LR (1930) | KB 741, the- ques- 
jon was whether the accused had or had 
ot completed 21 years of age. S. 10 (1) 
of a Criminal Justice Administration Act, 
914 provides that a person might be 
ent to Borstal if it appears to the court 
hat he is not more than 21 years of age. 
The accused was born on February 17, 
1909. Lord Hewart, CJ held that the 
accused completed 21 years of age on 
ebruary 16, 1930 and he was one day 
more than 21 years of age on February 
17, 1930 which was the Commission day 
f Manchester Assizes. 


R (1918) 1 Ch. 1963, the question that 
rose for decision was this. Does a per- 
son attain a specified age in law on the 
anniversary or his or her birthday, or on 
the day preceding that anniversary ? Af- 
ter reviewing the earlier decisions, Sar- 
gant, J. said that law does not take cog- 
nizance of part of a day and the conse- 
quence is that person attains the age of 
twenty one years or of twenty-five years, 
or any specified age, on the day preceding 
the anniversary of his twenty-first or twe- 
nty-fifth birthday or other birthday, as 
the case may be. 

10. From Halsbury’s Laws of Eng- 
land, 4th edn., vol. 45, para 1143 at p. 
550 it appears that s. 9 of the Family Law 
Reforms Act, 1969 has abrogated the old 
common law rule stated inre. Shurey, 
Savary v. Shurey (supra). 

11. It is in recognition of the diffe- 
Tence between how a person’s age Is lega- 


6. In Re. Shurey, Savory v. Shurey, = 


on) 


OT 
= 
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lly construed and how it is understood in 
common parlance. The Legislature has 
expressly provided ins. 4 of the Indian 
Majority Act, 1875 that how the age of 
majority is to be computed. It reads: 
“4. Age of majority how com- 
puted 
In computing the age of any 
person, the day on which he was 
born is to be included as a 
whole day, and he shall be dee- 
med to have attained majority, 
if he falls within the first para- 
graph of s. 3, at the beginning 
of the twenty first anniversary 
of that day, and if he falls with- 
in the second paragraph of s. 3, 
at the beginning of the 18th an- 
niversary of that day.”’ 


The Section embodies that in com- 
puting the age of any person, the day on 


- which he was born is to be included as a 


whole day and he must be deemed to 
have attained majority at the beginning 
of the eighteenth anniversary of that dzy. 
As already stated, a legal day commences 
at 12 0’ clock midnight and continues 
until the same hour the following night. 
It would therefore appear that the appe- 
lant having been bornon January 2, 
1956, he had not only attained the age of 
28 years but also completed the same at 
12 0’ clock on the midnight of January 1, 
1984. Onthe next day i. e. on January 
2, 1984, the appellant would be one day 
more than 28 years. The learned Judges 
were therefore right in holding that the 
appellant was disqualified for direct rec- 
ruitment to the Rajasthan Administrative 
Service and as such was not entitled to 
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appear at the examination held by the 
Rajasthan Public Service Commission in 
1983. We affirm the view taken by the 
learned Judges as also the decision in G. 
Vatsala Rani’s case, supra- 

12. It is rather unfortunate that the 
appellant should upon the construction 
placed on r. 11B of the Rajasthan State 
& Subordinate Service (Direct Recruit- 
ment by competitive Examination) Rules, 
1962 fail to secure entry into the Rajas- 
than Administrative Service and allied 
services of the Government of Rajasthan 
merely because he exceeds the upper age 


limit just by one day. The Government 


ought to consider the question of relax- 


A. P Sen 
Judge , 
Supreme Court of In 


ing the upper age limit in the case of | 
appellant in order to mitigate the ha 
ship, if otherwise permissible. There 
need for a provision like the proviso 
r. 4of the Indian Administrative Serv 
(Appointment by Competitive Exami 
tion) Regulations, 1955, conferring | 
power of relaxation on the State Gove: 
ment under certain conditions with¢ 
which a deserving candidate would 
rendered ineligible for appointment. 


13. The result is that the app 
must fail and is accordingly dismiss¢ 
There shall be no order as to costs. 


Appeal dismiss« 


ES 
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aC) 
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OBSERVATION. 


Termination —Absent from service —Without considering the position in 
| deputed foreign service, the service conditions there, his position there etc. 
not justified. 


OBSERVED BY 


Mr. V. Khalid and Mr. G. L. Oza 
Hon’ble Judges, Supreme Court of India 


IN 


| W. P. No: 3832 of 1978 decided on 19th September 1986, in the case of v. Sriddha- 
Nair, Petitioner v. State of Kerala and others, Respondents. 


TEXT 


Khalid, J. The petitioner was a 
aboratory Attendant in the University 
ntermediate College (now called Arts 
‘ollege), Trivandrum in the Collegiate 
iducation Department. He was deputed 
) the City Improvement. Trust as per 
jovernment Order dated 24-10-61. The 
eriod of deputation was two years from 
he date of the Order or from the date 
fhis relief from the College. He was 
elieved of his duties with effect from 
0-10-61, by the Department of Colle- 
jate Education. His deputation period 
as extended for a further period of 
me year from 1-11-63 and fora further 
eriod of two years with effect from I-11- 
4. The extended period expired on 31- 
0-66. Inthe last order extending the 
riod of deputation, it was made clear 
hat no further extension would be allo- 
ved. 


2. During the deputation period he 
vas promoted as Upper Division Clerk in 


the City Improvement Trust. The Petiti- 
oner made a representation on 3-9-66., 


requesting the State Government to allow 
him to continue in the City Improvement 


‘Trust, terminating his lien in the Collegi- 


ate Education Department. No orders 
were passed by the Directorate of Collegi- 
ate Education or by the Government on 
this representation. 

3. The petitioner continued in the 
City Improvement Trust, on deputation. 
Meanwhile the City Improvement Trust 
was merged with the Kerala State Housi- 
ng Board, respondent No. 3 herein. While 
so, on 29-3-72, orders were passed termi- 
nating the lien of the petitioner in the 


Department of Collegiate Education in 
purported exercise of the powers contal- 


ned in Rule 24 of the Kerala Service Ru- 


les. A show cause notice was issued by 
the Director of Collegiate Education on 


21-3-1973, asking the petitioner to submit 
his explanation against the proposed re- 


moval of his lien in that department. The 


OY 


gu9 
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petitioner submitted a representation 


dated 26-3-1973, stating that he was not 
at fault in not joining duty in the 
parent department and that he was retal- 
ned in foreign service anticipating Gove- 
rnment’s orders. 
of the City Improvement Trust with the 
Kerala Housing Board, he was not. inte- 
rested in continuing on deputation. He 
further requested the period after 1-11- 
1966, may be treated as an extension of 
the deputation period. The explanation 
was not accepted and orders were finally 
passed termirating the lien of the 
petitioner Hence this writ petition. 


4. It is necessary to state a few facts 
to understand what happened after the 
petitioner’s deputation. The petitioner 
thought that he was secure in the deputed 
service and that he would stand to gain 
therein if he continued there when com- 
pared to his parent department. He had 
challenged the order passed by the Dire- 
ctor of Collegiate Education terminating 
his lien by filing Original Petition No. 
3779 of 1973 in the Kerala High Court. 
Earlier he had filed an Original Petition 
No. 31 of 1973 in the same High Court 
against the State of Kerala and the Kerala 
State Housing Board when he reverted 
from the post of Upper Division Clerk to 
that of Lower Division Clerk in the Hou- 
sing Board, for not passing the Accounts 
Test. He succeeded in this writ petition. 
He appears to have been unduly elated 
over this success and allowed the original 
petition No. 3779 to be dismissed as not 
pressed. The main ground why he nid not 
press the original petition No. 3779 of 


In view of the merger _ 
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1973 was that he had obtained a favo 
ble order in the other original petit 
As ill-luck would have it, the matter 

taken in appeal by the State Housing 
ard and the Division Bench of the K 
High Court reversed that judgement.T 
the petitioner was victim of unfavour 
circumstances and fluctuations in f 
nes, ¢ 4 - , 
5. Normally we would have dis 
sed this writ petition on the short gro 
that the petitioner had invoked the ji 
diction of the High Court under Ar 
226 of the Constitution to get the o 
under challenge in this writ petition t 
pushed, and after invoking this juris 
tion had allowed the original petit 
wherein the said challenge was made 
be dismissed as not pressed. But, as i 
cated above, the petitioner at that — 


did not anticipate what was in store 
him in future. 


6. It was as per a Government o 
that he was deputed on foreign servic 
is true that when the deputation wa 
tended, it was made clear that the d 
tation would expire on 31-10-1966 fin 
The petitioner was put on notice that 
re would not be any further exten: 
There was some indifference on his _ 
But, there was greater in-action on 
part of the respondent also. The pet 
ner had made a representation on 
1966 to the respondents on which n 
ders were passed till 29-3-1972 Whe: 
petitioners realised tha} his pros. 
were not bright in the Kerala State | 
sing Board as he anticipated earlie 
was left with no option but to press 
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se that the order terminating his lien 
as bad in law. We do not think that the 
stitioner should be faulted for this in- 
stion when we fined that the responde- 
ts also contributed in a large measure to 
ie unhappy State of affairs. 

7. Rule 19 (a) in part I, Chapter III 
f the Kerala Service Rules reads as fol- 
WS > | , 

_ “An officer’s lien on a post may in 
~ no circumstances be terminated even 
with his consent, if the result will be 
~ to leave him without a lien or a sus- 
4 pended lien upon a_ permanent 
post.” 


. This rule mandates that an officer’s 
en ona post shall not be terminated 
ven with his consent if the consequence 
3 to leave him without a lien or a suspen- 
led lien upon a permanent post. The 
‘tate of Kerala, The Director of Collegia- 
e Education and the Kerala State Hous- 
pg Board are parties to writ petition. None 
f these parties have filed counter affida- 
its. We do not know the service condi- 
ions of the petitioner in the Housing 
oard. We do not know whether he oc- 
cupies a permanent post there or not. 
Nor do we know whether he has a lien 
t a suspended lien in the Housing Board. 
ithout being apprised of these datails, 
the order of termination of lien cannot 
be allowed to stand as it would work gre- 
at in justice against the petitioner. Rule 
24 of the Kerala Service Rules is the next 
rule which is attracted in this case, which 
reads as fellows : 


“Unless the Government, in 
view of the special circumstan- 
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'» -cesof the ease, othérwise deter- 
mine, after five years’ continuo- 
us absence: from ‘duty, an officer 

Shall be removed from service 
after following the procedure 
-laid.down in the Kerala Civil 

Services (Classification, Control 

and Appeal) Rules. 1960,” 

This rule speaks of removal from ser: 
vice when. an officer-has been continuo- 
Sly absent from duty for five years. This 
rule speaks of the existence of special cir- 
cumstances which will enable the depart 
ment concerned to save.an officer from 
its vice. This rule also speaks of the ne- 
cessity to follow the procedure laid down 
in the Kerala Civil Services - (Classifica- 
tion, Control and Appeal)-Rules 1960; for 
removal of an officer from service. The 
assumption on the part of the department 


in this case is thatthe petitioner’s con- 


tinuance in the service of the Housing 
Board constituted absence from duty. We 
cannot subscribe to this view in the abse- 
nce of compelling materials. It was not a 
case of his absenting from duty after he 
was asked by the parent department to 
join it. At no time was he asked to join 
duty in the parent department. Without 
specific orders, the petitioner could not 
abendon the deputed foreign service and 
join the parent department. There should 
be a clear finding of continuous absence 
from duty by the department to attract 
Rule 24. The department also has to sa- 
tisfy the Court whether the special circ- 
umstances of this case would not rescue 
the petitioner from the rigour of Rule 4 
It is also necessary for this Court to be 
satisfied that the procedure laid down in 


JUS 
Report No. 70, p: 04 


the Kerala Civil Services (Classification 
Control and: Appeal) Rules, 1960, is com- 
plied with. The order terminating his 
lien is passed on the specious plea that 
his explanation is:not satisfactory. The 
order should have been more articulate 
in its content. To sustain the order would 
virtually mean to deny the petitioner his 
service in the parent department and 
throwing him to the mercies:of the Hou- 
sing Board. 

8. In this case, we are concerned 
more with consideration of justice than 


with mere technicalities of law. The | 


petitioner has filed this writ petition as 
early. as in 1978. It would: be: unfair and 
unjust to treat the period after 31-10-1966 
to be:one of continuous absence from 
duty. For and effective adjudication of 
the claim of the petitioner, his position in 
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the deputed foreign. service, the ser’ 
conditions. there, his. position’ there, «¢ 
will have to. be considered in detail. T 
has. not been done. Under these circus 
tances, we hold that the petitioner is 

titled to succeed.. Accordingly, we qu 
the order No. B. 5-38127/66 date: 2 
May, 1973, issued. by the Director of ¢ 
llegiate Education, Trivandrum, termi: 
ting the lien of the petitioner herein < 
direct the second respondent to issue 
fresh show cause notice, give the p 
tioner an opportunity to make his 
planation and also an opportunity of 
ing heard and pass orders strictly in cc 
pliance with Rule 19(a) and Rule 24 
the Kerala Service Rules and in accort 
nce with law, if the second respond 
still feels that his lien should be termi 


ted. 
Petition alloy 


CT 
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OBSERVATION 


Termination—Rule or regulation framed by a public sector undertaking 
mpowering the employer to terminate the services of an employee by giving 


jotice of the prescribed period or yyment of salaty in jieu thereof is uncous- 
itutional, 


OBSERVED BY 


Mr. M.-P. Thakkar and 
Mr. S. Natarajan 


Hon’ble Judges, Supreme Court of India 
IN 


_ Civil Appeal No. 1969 of 1986 decided on 26th September, 1986, in the case of 
). P. Bhandari, Appellant v. Indian Tourism Development Corporation Ltd. & Ors. 
lespondents. | 


: TEXT 

_ Thakkar, J. A~ CAT- scan of this Ill. . What would be the appropriate 
pp reveals there problems,. viz- . _ amount to be reasonably awarded in lieu 

of reinstatement? _ 

]. Whether a rule or regulation : Sy hese ate. ‘the questions which 
amed bya public sector undertaking call for answers in this appeal. 2 
hich is an authority under the control — 3. Undisputed, are the following 
f Government of India and isa‘State’ _— facts, the same being incapable éf be Dg 
ithin the paranieters of Article 12 of disputed. ' 
ie Constitution of India empowering (}) The respondent . Corporation 
le employer to terminate tne services ed. T. De€:) is ‘State’ within 
fan employee by giving notice of the “the parameters of Article 12 
rescribed period or payment of salary of the Constitution of,.India it 
or the notice period in liew of such being an instrumentality. of the 
Otice is constitutional ? | | State as per the law enuncited 
ii. If it is unconstitutional, whe- by this Court in Central Inland 
her the employee whose services are Water Transport Corporation 
srminated under the said rule or regu- Limited & Anr. v. Brojo Nath 


Ganguly and Anr. and Central 
Inland Water Transport Corpo- 
ration Limited and Anr.  v. 


ition is always and invariably entitled 
Dreinstatement? Whether option to 
ay compensation in lieu of reinstatement 
an be given to the employer in fit case? Tarun Kanti Sengupta and 


5 


Loe 
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Anr. 


(2) Appellant was an employee of 
the Respondent Corporation 
holding the post of Hotel Ranjit, 
New Delhi, at the material time 
when his services were termina- 
ted by the impugned order. 


(3) Services of the Appellant were 
terminated in exercise of powers 
under Rule 31 (v) of the ITDC 
Conduct Discipline and Appeal 
Rules 1978, (ITDC) rules by 
giving pay for 3 months in lieu 
of 3 months’ notice under the 
said rule. 


4. Rule 31 (v) of the I. T. D.C. 
Rules, the constitutional validity of which 
is questioned from the platform of Arti- 
cles 14 and 16 (1) of the Constitution of 

‘India, provides : 

“31. Termination of services the 
services of an employee may be termina- 
ted by giving such notice or notice pay 
as may be prescribed in the contract of 
service in the following manner - 


(i) XX XX XX 
(ii) XX XX XX 
(iii) XX XX 3.8.4 
(iv) XX ON KX 
(v) XX XX KX 


(v) ofan employee who completed 
his probationary period and who 
has been confirmed or deemed 
to be confirmed by giving him 
90 days’ notice or pay in lieu 
thereof. 

this rule cannot co-exist with Articles 
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14and 16 (1) of the Constitutic 
India. The said rule must the 
India, so that the fundamental 
guaranteed by the aforesaid con 
tional provisions remain alive. 

otherwise, the guarantee enshrine 
Articles 14 and 16 of the Constit 
can be set at naught simply fram 
rule authorizing termination of an 
loyee by merely giving a notice. In 
der to uphold the validity of the ru 
question it will have to be held tha 
tenure of service of a citizen who t 
up employnient with the State will c 
nd on the pleasure or whim of 
competent authority unguided by 
principle or policy and that the ser 
of an employee can be terminated « 
though there is no rational ground 
doing so, even arbitrarily or capricioi 
To uphold this right is to accor 
‘‘magna carta” to the authorities inve 
with these powers to practise uncon 
led discrimination at their pleasure 

caprice on, considerations not necessé 
based on the welfare of the organisa 
but possibly based on personal likes 
dislikes, personal preferences and 
judices. An employee may be ret 
ed solely on the ground that he 
sycophant and _  indlges in  flatt 
whereas the services of one wh 
meritorious (but who is wanting 
the art of sycopancy and tempera 
ntaplly incapable of indulging in 

ery may be terminated. The po 
may be exercised even on the unart 
lated ground that the former bel 
tothe same religious faith or 
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e disciple of the same religious teacher 
tr holds opinions congenial to him. 
he power may be exercised depending 
n whether or not the concerned emplo- 
ee belongs to the same region, or io 
e same caste as that of the authority 
xercising the power, of course without 
ying so. Such power may be exercised 
ven in order to make way for another 
mployee who is a favourite of the con- 
erned authority. Provincialism, casteism, 
epotism, religious fanatism, and several 
ther obnoxious factors may in that 
ase freely operate on the mind of the 
Ompetent authority in deciding whom 

retain and whom to get rid of. 
nd these dangers are not imaginary 
nes. They are vere much real in 
rganisations where there isa conflue- 
ice of employees streaming in from 
lifferent states. Such a rule is capa- 
Je of robbing an employee of his 
lignity & making him a supine per- 
on whose destiny is at the mercy 
yf the concerned authority (whom he 
nust humour) notwithstanding the cons- 
itutional guarantee enshrined in Arti- 
Jes 14 and 16 of the Coustitution 
ff India. To hold otherwise is to 
j0old that the fundamental right em- 
sedded in Articles 14 and 16 (I) 1s 
1} mere paper tiger and that it is so 
sthereal that it can be niullified or 
sschewed by a simple device of fra- 
ming a rule which authorizes termi- 
nation of the service of an employee 
by merely giving a notice of termi- 
nation. Under the circumstances the 
rule in question must be held to be 


qr 
hp) 
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unconstitutional and void. This Court 
has struck down similar rule in similar 


Situations. In State Electricity Board 
v- D. B. Ghosh (1985) 2 CR 1014, Chin- 


nappa Reddy J. speaking for a three- 
Judge Bench of this Court has obserzed 


that a (similar) regulation authorizing 
the termination of the services of a 


permanent employee, by serving three 
months’ notice or on payment of salary 


for the corresponding period in lieu the- 
reof, was ex favie ‘totally arbitrary’ and 


capable of virious discrimination’, And 
that it wasa naked hire and Fire rule 
and parallel of which was to be found only 
in the ‘“‘Henary VIII clause” which dese- 
rved to be banished altogether from 
employer employee relationship. The 
regulation thus offended Article 
14 of the Constitution of India and 
deserved to be struck down on that 


-account. In Central Inland Water Trans- 


port Corporation Limited and Anr. v. 
Brojo Nath Ganguly and Another ard 
Central Inland. Water Transport Corpo- 
ration Limited and Anc. v. Tarun Kanti 
Sengupta and Anr. (Supra) a Division 
Bench of this Court has struk downa 
similar rules in so far as it authorized 
termination of employment by servinga 
notice thereunder as being violative of 
article 14of the Constitution of India, 
inter alia, in as much as it was capable of 
being selectively applied in a vicious 
manner by recourse ‘to pick and choose’ 


formula. 
5. There is, under the circums- 


tances, no escape from the conclusion 
that Rule 31 (v) of the aforesaid IIDC 
rules which provides for termination of 
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the services of the employees of the 
respondent corporation simply by giving 
9) days’ notice or by payment of sala- 
ry for the notice period in lieu of 
such notice, deserves to be quahsed. 
As the occasion so demands, we feel 
constrained in place in focus and high- 
light an important dimension of the 
matter. The impugned regulation is 
extremely wide in its coverage in the 
sense that it embraces the ‘blue collar’ 
workmen, the ‘white collar’ employees‘ 
as also the ‘gold collar’ (managerial 
cadre) employees of the Undertaking. 


In so far as the ‘blue collar’ and ‘white 


collar’ employees are concerned, the 


quashing does not pose any problem. 
In so far as the ‘gold collar’ (mana- 
gerial cadre) employees are concerned, 
the consequence of quashing of the 


regulation calls some reflection. In the 
private sector, the managerial cadre of 


employees is altogether excluded from 
the purview of the Industrial Disputes 
Act and similar labour legislations. 
The private sector can cut the dead 
wood and can getrid ofa managerial 
cadre employee in case he is consi- 
dered to be wanting in performance or 


in integrity. Not so the public sector 


under a rule similar to the impugned 
rule. Public sector undertakings may 
under the circumstances be expored to 
irreversible damage at the hands of a 
‘gold collar’ employee (belonging to a 
high managerial cadre) on account of 
the faulty policy decisions or on 
account of lack of efficiency or probity 
of such an employee. The very existe- 
nce of the undert«king may be endan- 


-the 
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gered beyond recall. Neither the.g 


talist world nor the communist w 
(where an employee has to face a de 
sentence if a charge of corruptio 
established) feels handicapped or h 
less and countenances such a situati 
Not being able to perform as_ per 
pectation or failure to rise to the 
pectations or failure to measure uf 
the demands of the office is not n 
conduct. Such an employee can: 
thus be replaced atall. If this situat 
were to be tolerated by an undertak 
merely because it belongs to the pul 
sector, it would be most unfortun 
not only for the undertaking but a 
for the Nation. The public sector is p 
ched on the commanding heights of 
National Economy. Failure of the p 
lic sector might well wreck the Nai 
nal Economy. On the other hand 
success of the public sector means pr 
perity for the collective commur 
(and not for an individual Indust 
House). The profits it makes in ¢ 
unit can enable it to runa losing u 
as also to develop or expand the e) 
ting units and start new units so 
to generate more employment and p 
duct more goods and services for | 
community. The public sector n 
not therefore be encumbered wite | 
necessary shackles or made lame. 
is wondered whether such a_ situat 
can be remedied by enacting a regi 
tion permitting the termination 

employment of employee bel 
ging to higher managerial cadre, if 
undertaking has reason to belive, t 
his performance is unsatisfact 
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inadequate, or there is a bonafide sus- 
ion about his integrity, these being 
tors which cannot be called into aid 
subject him toa disciplinary procee- 
g. If termination is made, under such 
ule or regulation, perhaps it may not 
ract the vice of arbitrariness or discri- 
nation condemned by Articles 14 and 
| (1) of the Constitution of India, in 
much as the factor operating in the 
se of such an employee will place him 
a class by himself and the classi- 
tion would have sufficient nexus with 

object sought to be achieved. Of 
urse itis for the concerned authori- 
s to tackle the sensitive problem after 
le deliberation. We need say no 
ore. : 
6. Time is now ripe to turn to the 
xt question as to whether it is obliga- 
ry to direct reinstatement when the 
ncerned regulation is found to be 
id. Inthe sphere of employer-emplo- 
e relations in Public Sector Under- 
kings, to which Article 12 of the Cons- 
ution of India is attracted, it cannot 
. posted that reinstatement must invari- 
ly follow as a consequence of holding 
at an order of termination of service 
"an employee is void No doubt in 
gard to ‘blue collar’ workmen and 
jhite collar’ employees other than those 
longing to the managerial or similar 
gh level cadre, reinstatement would 
> a rule, and compensation in lieu 
iereof arate exception. In so far as 
ie high level managerial cadre is con- 
srned, the matter deserves to be viewed 
om analtogether different perspective 
larger perspective which must take in 


we | 
po 
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to account the demands or National 
Interest and the resultant compulsion 
to ensure the success of the public sec- 
tor in its competitive co-existence with 
the private sector. The public sector can 
never fulfilits life-aim or successfully 
view with the private sector if it is not 
managed by capable efficient personnel 
with unimpeachable integrity and the 
requisite vision who enjoy the fullest 
confidence of the ‘policy makers’ of such 
undertakings, Then and then only can 
public sector undertaking achieve the 
goals of. 3 

(1) maximum production for 
the benefit of the commu- 
nity, 

(2) social justice for workers, 
consumers and the people, 
and. 

(3) reasonable return on the 
public funds invested in the 
undertaking. 


7. It isin public interest that such 
undertakings or their Board of Directors 
are not compelled and obliged to en- 
trust their managements to personnel in 
whom, on reasonable grounds, they have 
no trust or faith and with whom they 
are in a bonafide manner unable to func- 
tion harmoniously as a team working 
arm-in-arm with success in the aforesaid 
three dimensional sense of their com- 
mon goal. These factors have to be ta- 
ken into account by the Court at the time 
of passing the consequential order, for 
the Court has full discretion in the mat- 
ter of granting relief, and the Court can 
sculpture the relief to suit the needs of 
the matter at hand. The Court, if satis- 


Report No. 71. p- 06 


fied that ends of justice so demand, can 
certainly direct that the employer shall 
have the option not to reinstate provided 
the employer pays reasonable compensa- 
tion as indicated by the Court. 

8. So faras the facts of this case 
are concerned, we are satisfied that this 
is afit case for granting compensation 
in lieu of reinstatement, instead of gran- 
ting ‘reinstatement’. For, it cannot be 
said that the apprehension voiced by 
the respondent-Cooperation as regards 
-the negative consequences of reinstate- 
ment is unreasonable. We do not pro- 
pose to pronounce on the validity or 
otherwise of the allegations and counter 
allegations made by the parties in their 
respective affidavits. Suffice it to say that 
-the relations between the parties appear 
to have been strained beyond the point 
-of no return. The Trade Union of the 
employees has lodged a strong protest 
and even held out a threat of strike, 
in the context of some acts of the Appe- 
llant, Such unrest among the workmen is 
likely to have a prejudicial effect on the 
working of the undertaking which would 
prima facie be detrimental to the large 
National interest not to speak to detri- 
ment to the interest of concerned under- 
taking. We are not impressed by the 
submission that the Union is virtually 
_and ‘company’s Union’. In any case 
such disputed questions of tacts cannot 
be resolved in this forum. Weare prima 
facie satisfied that the apprehension is 
not ill founded. What is more, reinstate- 
ment is perhaps not even in the interest 
Of the appellant as he cannot give his 
best in the less than cordial atmosphere 
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and it will also result in misery to 
let alone the other side Neither the 
dertaking nor the appellant can imp 
their image or performance, or, ack 
success. In fact it sppears to us 
both sides will be unhappy and mis 
ble. These are valid reasons for « 
cluding that compensation in liet 
reinstatement, and not  reinstater 
is warranted in the circumstances 0! 
present case. 


9. Counsel for the appellant | 
ing forcefully pressed the claim for 
instatement, has contended that in 
the Court is disinclined to order 1 
statement, the appellant ought te 
awarded the full salary and _ allov 
ces which would have accrued to 
till the date of his superannuation w 
is more than 8 years away. We t 
it would be unreasonable to awar 
years’ salary and allowances, as I 
sum compensation in lieu of reinst 
ment. Weconsider it unreasonable 
cause — 


(i) To do would tantamount 
paying to the appellant E 
Month 20% Over and At 
what he would have earned i 
was continued in service W 
out Doing Any Work as 
lump sum payment of 8 ye 
salary invested at 15% inte 
(it being the current rate of 
terest) would yield a mon 
recurring amount equivalent 
his current monthly salary ‘p 
v/s 


(ii) To do so would be tantamo 
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to paying to him his present 
salary etc. plus 20% more 
even month not only till his 
date of retirement but till his 
death (if he lives longer) and 
also to his heirs thereafter; in 
Perpetuity. 


(iii) Besides, the corpus of the 
lumpsum amount so paid as 
compensation would remain 
with him intact. 


Obvious it is, therefore, that the 
ourt would be conferring a ‘bonanza’ 
him and not compensating him by 
cepting this formula. The submission, 
cordingly deserves to be eee unhe- 
atingly. 


10. In our considered opinion, 
ympensation equivalent to 333 years, sa- 
ry (including allowances as admissible) 
n the basis of the Jast pay and allowances 
rawn by the appellant would by a reaso- 
able amount to award in lieu of reinsta- 
ment taking into account the following 
ctors viz.— 


(1) The corpus if invested at the 
prevailing rate of interest 
(15%) will yield 50% of the 
annual salary and allowances. 
In other words every year he 
will get 50% of what he would 
have earned by way of salary 
and allowance with four addi- 
tional advantages : 

(i) He willbe getting this amount 
without working. 

(ii) He can work somewhere else 
and can earn annually what- 


QT 
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ever he is worth over and ab- 
Ove, getting 50% of the salary 


_...) he would have earned. 
(iii) if he had been reinstated he 


would have earned the salary 
only upto the date of super an- 
nuation (upto 55, 58 or 60 as 
the case may be) unless he de- 
ed earlier. As against this 60% 
he would be getting annually 
he would get not only beyond 
the date of superannuation, 
for his lifetime (if he liven lo- 
nger), but even his heires wo- 
uld get it in. perpetuity after 
his demise. 

(iv) The corpus of lumpsum com- 
pensation would remain inta- 
ct, In any event. 

No doubt—he will not have the 


- advantage of further promotion, but then 
- what are his prospects, given the present 
relationship? Besides, the chances of pro- 
motion can be set off against the risk of 
.a departmental disciplinary proceeding 


Factors (i), (i1), (1ii) and (iv) are of such 
great significance that compensation on 


the basis of 50% of his annual salary and 
allowances is much more to his advantage, 
we are thus satisfied that compensation 
in lieu of reinstatement on the aforesaid 
basis is more than reasonable. We, there- 
fore, direct that. 

].. .The Respondent Corporation 
shall reinstate the appellant 
with full back-wages (includi- 
ng usual allowances), or, at its 
option, 

II. The Respondent Corporation 
shall pay to the appellant— 


ae he 
VLoe 
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(1) 


(2) 


III. 


Salary including usual allowa- 
nces for the period commen- 
cing from the date of termi- 
nation of his service under 
the impugned order till the 
date of payment of compensa- 
tion equivalent to 3.33 years’ 
salary,including usual allowan- 
ces to him. 

Provident Fund amount paya- 
ble ‘to the appellant and 
retirement benefits computed 
as on the date of payment as 
per clause I shall be paid to 


him within 3 months for the 


said date. 

The appellant shall vacate and 
make over possession of the 
premises provided to the ap- 
pellant by the respondent co- 
mpany before the expiry of 3 
months from the date of this 
order or within one month of 
the day on which payment 
under clause II is made, which- 
ever is later. 


iv. Respondent shall pay the costs 


to the Appellant. 


v. Interim order shall stand vaca- 


Vi. 


ted subject to the direction 
embodied in Clause III. 


Since the amount is being paid 
in one lump sum, it is likely 
that the employer may take 
recourse to Section 192 of the 
Income tax Act, 1961 which 
provides that any person res- 
ponsible for paying any in- 
come chargeable under the 
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head ‘Salaries’ shall, at the 
me of payment deduct inco 
tax on the amount payable 
the average rate of inco 
computed on the basis of | 
rates in force for the finan 
year in which the payment 
made, on the estimated in 
me of the assessee under t 
head for the financial year, 
therefore, the employer pro 
eds todeduct Income-tax 

provided by Section 192, 

would like to make it aban 
ntly clear that the appelk 
would be entitled to relief 1 
der Section 89 of the Inco: 
tax Act which provides tl 


where by reason of any por 
on of assessee’s salary bei 


paid in arrears or in advar 
by reason of his having rec 


ved in any one financial ye 
salary for more than 12 mo 
ths or a payment which unc 
the provisions of clause (3) 
Section 17 is a profit in lieu 


salary, his income is assessed 
a higher rate than that it wo 
otherwise have been assesse 
the Income tax Officer shi 
on an application made to | 


in this behalf grant such reli 
as may be prescribed. T 
prescribed relief is set out 
Rule 21-A of the Income-t 
Rules. The appellant is enti 
led to relief under Section | 
because compensation here 
awarded includes salary whi 
has in arrears as also U 
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compensation in lieu of reinstate- submit the same to the compe- 
ment and the relief should be given tent authority and the Corpo- 
as provided by Section 89 of ration shall, through its Tax- 
the Income-tax Act read with Consultant, assist the appellant 
Rule 21-A of the Income tax for obtaining the relief. 
Rules. The appellant is indispu- 
tably entiled to thesame. If The appeal is allowed. The order 
any application is required to of the High Court is set aside. Order 


be made, the appellant may in the aforesaid terms is passed. 


a es ne - 
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[T IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BU* THE LAW 
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OBSERVATION 


Constitution of India, Art. 311 (2),—Termination of service of temporary 

b Inspector of Police - Order based on mere allegations and on unspecific 

md vague grounds-- Order liable io be quashed, Decision of Allahabad High 
ourt Reversed. (Termination of Service - Unspecific and vague grounds). 


OBSERVED BY 


Mr. R. S. Pathak, Mr. D. P. Madon 
and Mr. M. P. Thakkar 
Hon’ble Judges, Supreme Court of India. 


Pathak, J—This appeal by special 
save is directed against the judgement 
nd order of the Allahabad High Court 
ismissing the appellant’s writ petition 
gainst an order terminating his ser- 
ices. 


2. The appellant, Nepal Singh, was 
mployed in a temporary capacity as Sub- 
nspector of Police. He was serving at 
hahjahanpur in 1968 when the Superin- 
endent of Police, Shahjahanpur initiated 
isciplinary proceedings under S. 7 of 
he police Act against him on the charge 
hat while posted at Pithoragarh he had, 
n November, 1964, contracted a second 
narriage while his first wife was alive, 
md as this was done without obtaining 
he prior permission of the Government 
he appellant had violated Rule 29 of the 
J, P. Government Servants’ Conduct 


Civil Appeal No. 621 (N) of 1975 decided on 9-11-1984, in the case of Nepal Singh, 
‘ppellant v. State of U. P. and others, Respondents. 


TEXT 


Rules, 1956. The appellant filed a reply 
and denied the charge. The oral tes- 


‘timony of about twelve witnesses for the 


porsecution and an aimost equal num- 
ber for the defence was recorded. But 
in January, 1970 the Superintendent of 
Police, Shahjahanpur wrote to the De- 
puty inspector General of Police, Bareilly 
Range that as the act alleged against 
the appellant related to the district of 
Pithoragarh the disciplinary procee- 
cings taken by him would be without 
jurisdiction unless there was an existing 
order transferring the proceedings from 
pithoragarh to Shahjahanpur. Accor- 
dingly on March 12, 1970, the Deputy 
Inspector General of Police, Bareily 


Range ordered the quashing of the disci- 
plinary proceedings. It appears that no 


further action was taken and the procee- 
dings were dropped, 


few 
- 


vad 
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3. About this time the Inspector 
General of Police, Uttar Pradesh issued 
a circular letter to the Superintendents 
of Police throughout the State requiring 
them to submit a list of Sub-Inspeciors 
who fell in any of the following three 
categories : 

‘1, Whose reputation and integ- 
rity is very low and/or. 

2. Who are generally involved in 
scandals, like drinking, immorality, etc. 
which blackens the face of the U. P. 
Police, and/or. 


3. Everywhere they are a big problem ~ 


because they encourage gambling, excise 
offences, brothels, criminals, etc. 

4. The Superintendent of Police, 
Shahjahanpur drew up a list of such Sub- 
Inspectors on February 5, i97U and di- 
rected them to appear before the Deputy 
Inspector General of Police, Bareilly 
Range on February 10, 1970 during his 
inspection of the district. The list inclu- 
ded the name of the appellant with the 
note ; 

“A corrupt Officer, who is not str- 
aight-forward, Married two wives against 
Government Servants’ Conduct Rules, 
Does not do his duty sincerely. Where- 
ver he goes creates problems.” 

5. Thereupon, on April 27, 1970 
the Deputy Inspector General of police, 
Bareilly Range, made an order purpor- 
ting to be under the rules published by 
Notification. No. 230/II.B-1953 dated 
Jenuary 30, 1953 that the appellant’s 
services were not required any more and 
were terminated with one month’s pay 
in lieu of notice. 

6, The appellant filed a writ peti- 
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tion in the High Court against the ord 
terminating his services and on Nover 
ber 17, 1972 alearned single Judge 
the Allahabad High Court dismissed tl 
writ petition holding that the order: 
termination passed bona fide, that 

was an order of termination simplicite 
and that it did not consitute the remov 
of the appellant from service. That vie 
was endorsed, on appeal filed by tl 
appellant, by a Division Bench of tk 
High Court by its judgement and ord 
dated March 13, 1973. The learned judg 
have taken the view that the case 1 
respect of the appellant was covered t 
the first and third of the three categoric 
enumerated earlier, that is to say, h 
integrity was low and he was a proble1 
officer ‘who encouraged gambling, ex 
se offences, brothels, criminals, etc 
The allegation that he had married tw 
wives against the Government Servants 
Conduct Rules, 1956, the learned Judge 
said, did not bring him within any of th 
three categories as, in their view, th 
second marriage without prior permiss: 
onof the Government gave rise merel 
toa technical charge. In view of th 
opinion that the impugned order was e 
facie innocuous and could not be sai 
to cast any stigma or be regarded as im 
posing the punishment of dismissal o 
removal, the learned ‘Judges dismisse: 
the appeal. 


7. It seems to us that the Hig 
Court has failed to consider the tru 
content of the case set up by the appe 
llant. The entire thrust of the appellant’ 
case is that in terminating the appel 
Jant’s services the competent authorit! 
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ed him unfairly and arbitrarily. It 
ell settled that in dealing with a 
mrmment servant the State must 
orm to the constitutional require- 
ts of Arts. 14 and 16 of the 
stitution. An arbitrary exercise of 
er by the State violate those consti- 
nal guarantees, for a fundamental 
ication in the guarantee of equality 
of protection against discrimination 
at fair and just treatment will be 
rded to all, whether individually or 
ly asaclass. Whena Government 
ant satisfies the Court prima facie 
an order terminating his services 
tes Arts. 14 and 16, the competent 
ority must discharge the burden of 
ing that the power to terminate the 
ices was exercised honestly and in 
d faith, on valid considerations, fairly 
without discrimination. 


8. The High Court has observed 
within the framework of the three 
gories defined in the Inspector Gene- 


; circular the allegation of a second - 


riage by the appellant was of no sig- 
cance, and that the principal intent 
terminating the appellant’s services 
to rid the State of an unsuitable 
er. The Superintendent of Police has 
ed that the appellant created porb- 
s wherever he went, but it is not 
Josed in the affidavits what were 
se ‘Problems’. It is not shown that 
problems were of the nature specifi- 
y indicated by the circular issued by 
Inspector General of Police. We are 
ble to conclude from material before 
that the Superintendent of Police 


R. S. Pathak - 
judge 


Supreme Court of India 


applied his mind to the requirements of 
the case. 

9. The Superintendent of Police 
has also commented that the appellant 
was a corrupt officer who was not strai- 
ght forward (whatever that might mean) 
On that we have this to say. Where the 
services of a Government servant on 
temporary appointment are terminated 
on the ground that his reputation for 
corruption makes him unsuitable for 
retention in the service, the reputation 
for corrupt behaviour must be based on 
something more than a mere allegation. 
The other grounds mentioned in the 
report of the Suprintendent of Police, 
which impressed the High Court, appear 
to us to by equally vague and unspecific. 
The State, and for that matter any statu- 


tory employer, must take great care when 


proceeding to terminate a career on the. 
ground of unsuitability, to ensure that 
its order is founded in definable material 
objectively assessed and relevant to the 
ground on which the termination is 


. .effected. 


0. Proceeding from there, we may 
advert toa further aspect of the case. 
It would seem that the dominating 
factor which influenced the mind of the 
Deputy Inspector General of Police was 
the allegation that the appellant had 
married a second wife against the 
Government Servants’ Conduct Rules. 
It is clear that a fullfledged enquiry 
was instituted into the matter, evidence 
was recorded but before any findings 
could be rendered the enquiry was dro- 
pped for want of jurisdiction. No 
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attempt was made thereafter to institute 
a proper enquiry by the appropriate 
authority. In the circumstances, it was 
not open to the Superintendent of 
Police to mention in his report, asa 
statement of fact, that the appellant had 
maried a second time against the Gover- 
nment Servants’ Conduct Rules. With 
the dropping of the enquiry the allega- 
tion remained unverified. We may 
observe that where allegations of mis- 
conduct are levelled against a Govern- 
ment servant, and it is a case where 
the provisions of Art. 311 (2) of the 
Constitution should be applied, it is not 
open to the competent authority to take 
the view that holding the enquiry con- 
templated by that clause would be a 
bother or a nuisance and that therefore 
it is entitled to avoid the mandate of 
that provision and resort to the guise 
of an ex facie innocuous termination 
order. The Court will view with great 
disfavour any attempt to circumvent 
the constitutional provision of Art. 311 
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(2) in a case where that provision c 
into play. 

11. For all the aforesaid rea: 
we are unable to uphold the judge 
and order of the High Court, an 
the result the appeal must be allowed 


12. The appeal is allowed anc 
order dated April 27, 1970 of 
Deputy inspector General of Po 
U.P. Bareilly Circle is quashed. 
appellant is entitled to be treatec 
continuing in service without inter. 
tion. It will be open to the autk 
ties to take fresh proceedings age 
the appellant in accordance with | 
It will also be open to them to dé 
mine whether the appellant was g 
fully employed for the purpose of ¢ 
sidering the extent of relief, if any. 
which he may be entitled pursuant 
our present order quashing the ime 
ned order. Inthe circumstances, tl 
is no order as to costs. 


Appeal allow 
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OBSERVATION 


Constitution of India, Arts. 14,16 and 311 —Promotion—Classification— 
Bains of separate avenue of promotion on temporary basis only for those 
per Divisiop Clerks and Selection Grade Clerks in A G’s office who had put 
0 years of service and exhausted all chances of appearing at Subordinate 
ents Service examination or had become ineligible to appear at it —Classi- 
tion is reasonable, (Public ‘ervant Promotion classification). 


OBSERVED BY 


Mr. R. S. Pathak and 
Mr. V. Balakrishna Eradi 
Hon’ble Judges, Supreme Court of India 


EarIN 


Civil Appeal No. 1033 of 1979 decided on 13-11-1984, in the case of Debranjan 
and others, Appellants v. Comptroller and Auditor General of India and others, 


pondents. 


TEXT | 


R. S. Pathak, J. :— This appeal by 
cial leave raises an interesting ques- 
1 respecting the recruitment of Upper 
ision Clerks for appointment as Ac- 
ntants in the office of the Accountant 
neral, west Bengal. 

2. It appears that at one time all 
ders of supervisory posts in the office 
he Accountant General, West Bengal 
required to pass the Subordinate 
counts Service Examination. The 
mination consisted of two parts. 
ry eligible employee was entitled to 
- chances to pass the Part | examina- 
1 and having passed that he had to 
s the Part II examination before he 
ssed the age of 45 years. In 1966 

Comptroller and Auditor General 


of India considered it necessary to take 
measures for improving the working 
of the offices of the Civil Accountants 
General because it had been reported 
by the Directors of Inspection that the 
accounting-cum-administrative work was 
suffering considerably and the quality 
of local inspection was poor. It was 
also felt that some accounting-cum-ad- 
ministrative supervisory posts could be 
filled by clerks who had not been 
able to pass the Subordinate Accounts 
Service but who had long years of ex- 
perience and a good record of service 
and possessed sufficient administrative 
ability. It was expected that while this 
measure would afford an avenue of pro- 
motion to Upper Division Clerks who 
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had no hope of entering the regular 
channel of promotion through the sub- 
ordinate Accounts Service examination, 
it would release more Subordinate Ac- 
counts Service accountants for inspection 
work and other important assignments 
requiring greater technical knowledge 
and application. Accordingly, a scheme 
was framed by an Office Order No. IM 
96 dated June 8, 1966 for filling up some 
of the posts of a purely accounting cum- 
administrative nature by Upper Division 
Clerks (including Selection Grade Clerks) 
were who not members of the Subordi- 
nate Accounts Service. They were to be 
known as Accountants. This was to be 
effected without reducing the total num- 
ber of existing posts for which the Subor- 
dinate Accounts Service men were eligi- 
ble. The scheme provided that in view 
of the acute shortage of Subordinate Ac- 
counts Service personnel for intensive 
local audit of a large number of schemes 
and programmes then in operation the 
offices would be reorganised in such a 
way that passing the Subordinate Accou- 
nts Service Examination would not be a 
necessary qualification for holding super- 
visory posts where the work involved was 
entirely of an accounting-cum-adminis- 
trative nature and the knowledge of rules 
and accounts of a very high standard was 
not required. It was stipulated that Up- 
per Division Clerks and Selection Grade 
Clerks who had not passed the Subordi- 
nate Accounts Service Examination sho- 
uld be taken on the basis of their experi- 
ence, administrative ability anda good 
record. There was no reservation of 
posts for those Clerks. The scheme only 
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made them eligible for holding tl 
posts. To be eligible the Upper D 
sion Clerks and Selection Grade Cl 
should have put in not less than 
years of service in the Upper Divi: 
Clerical Cadre and should have exh 
ted all chances of appearing in 

Subordinate Accounts Service Exam 
tion or by reason of being over 45 y 
of age were no longer eligible to apy 
at the Subordinate Accounts Service ] 
mination. The appointments were t 
porary and their continuance would 
pend upon the satisfactory performe 
of their duties assessed on the basis 
six monthly reports. It was made c¢ 
that they would not be eligible for | 
motion as Assistant Accounts Offic 
It seems that a fair number of such 
pointments were made with effect f 
June 15, 1966 by the Accountant Gi 
ral, West Bengal by his letter No. 4 
MN/37 dated June 9, 1966. 


3. The appellants who had o 
nally been appointed as Upper L 
sion Clerks in the office of the 
countant General, West Bengal anc 
the relevant time were permal 
Selection Grade Clerks on their re 
sion from temporary appointments 
Clerks-in-charge in different  secti 
of the office of the Accountant Gt 
ral, West Bengal, filed a writ peti 
challenging the appointments ut 
the scheme alleging that they V 
entitled to be considered for appo 
ment to those posts. They conten 
that in confining the zone of eligib 


to Upper Division Clerks who | 


ort No. 77, p. 03 


passed the Subordinate Accounts 
vice Examination the scheme brought 
ut an invidious discrimination which 
s violative of Arts: 14 and 16 of’ the 
nstitution. Oo 


4. By his judgement and order 
ed June 2, 1970 a learned single 
ge of the Calcutta High Court allo- 
d the writ petition and quashed the 
eme. An appeal by the Comptroller 
d Auditor General of India was allo- 
d by a Division Bench of the High 
urt by its judgement and order dated 
ly 6, 1978. It set aside the judgement 
the learned single Judge and dismissed 
writ petition. 


e appellant raised substantially the 
me point which was pressed before the 
igh Court in the writ petition. The 
incipal contention is that the scheme 
olates Arts. 14 and 16 of the Constitu- 
yn because in defining the conditions 
eligibility there is no reasonable basis 
r discriminating between those who 
in no longer appear at the Subordinate 
ccounts Service Examination and those 
ho can still do so. 


6. Itis evident that the scheme 
as intended to provide a separate 
venue of promotion for those Upper 
ivision Clerks who had put in 20 
‘ars of service or more in their cadre 
1d who had exhausted all their chan- 
's of appearing at the Subordinate 
ccounts Service Examination for pro- 
otion to supervisory posts, or who 
aving crossed the age of 45 years, were 
dlonger eligible to appear at that 


Examination. 
‘shed that category of Upper Division 


5. Before us, learned counsel for 


iw 


on 
cn 
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These indicia distingui- 


Clerks from others. The entire pur- 


pose of the scheme was to provide an 


avenue of promotion for those Upper 


Division Clerks who bacause they were 
no longer eligible to appear at the Subor- 


dinate -Accounts Service Examination 
would. be compelled otherwise to stag- 
nate in their existing cadre. An incen- 


tive was thus provided to them. There 


was the hope that efficiency and indus- 
try in their present posts would be 


rewarded by promotion. If the scheme 
had been thrown open to Upper 
Division Clerks who - still enjoyed 


the possibility of recruitment to the Sub- 


ordinate Accounts Service, the intent 


underlying the scheme would have been 
defeated. The appellants, a though seni- 


or in length of service to the responde- 
nts promoted under the scheme, were 
still eligible to appear in the Subordinate 
Accounts Service Examination and the 
opportunity of advancement in their 
regular promotional channel was still 


available to them. It may be observed 
that promotion under the scheme was 


purely temporary and further continu- 


ance on the promotional post depen- 
ded upon the satisfactory performance 


of duties monitored every six months. 
They were barred from promotion as 
Assistant Accounts Officers, and there- 
fore after promotion to the supervisory 
posts of Accountants under the scheme 
they were not entitled to further advan- 
cement or promotion to any _ higher 


post. On the other hand, the appe- 
llants, in the event of their 
success at the Subordinate Accounts 


ror 
a rane) 


we 
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Service Examination, were entitled to 
substantive appointment by promotion 
to supervisory posts, and _ thereafter 
eligible for further promotion to still 
higher posts. We are satisfied that in 
providing a separate channel of promo- 
tion governed by its own conditions of 
eligibility the impugned scheme follows 
a clearly defined classification having a 
reasonable nexus to the object of the 
classification. Those who fall outside 
the scheme connot complain of discrimi- 
nation, for intelligible differentia exists 


between those included within the sche- | 


me and those outside it. The framing 
and implementation of such a scheme 
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falls within the scope of administrat 
policy, and having regard to the obj 
underlying the scheme as well as 
careful definition we see no basis : 
complaint by the appellants. 

7. Our attention was invited 
learned counsel for the appellants to St: 
of Jammu and Kashmir v. Triloki Ne 
Khosa (1974) 1 SCR 771:(AIR 19 
SC 1) but learned counsel has been un 
ble to show how that case is relevant | 
the facts of the instant case. 

8. The appeal fails and is dismiss 
but, in the circumstance there is no ord 


as to costs. 
Appeal dismisse 


_—S oer ee 


tiv) 
~~] 


ory 
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Constitution of india, Art 136 Service matter—Dismissal of petitioner 
employee on grounds of misconduct —Petitioner showa to be guilty of suppre- 
}ssion of material fact which would weigh with any employer in giving him 
employment —held case did not merit consideratioa under Art. 156. 

(B) Industrial Disputes Act (14 of 1947), Sch. 2 Items 1, 3, 6—Dismissal of 
employee for misconduct Suppression of material fact in application for 
employment alleged to be misconduct—— Alleged misconduct not falling within 
the enumerated misconducts in service regulations or standing orders—Order 
is illegal. 


OBSERVED BY 


Mr. D. A. Desai and 
Mr. Ranganath Misra 
~~ Hon’ble Judges, Supreme Court of India 


Spl. Leave Petn. (Civil) No.” 5523 of 1984, decided on 14-1-1985, in the case of 
‘Rasiklal Vaghajibhai Patel, Petitioner v. Ahmedabad Municipal Corporation and ano- 
ther, Peer os | 


; eRe eS ed ia at oe NG , ~ THXT 
ture This is the only justification for this 
short order. 

2. The petitioner on his application 


| Dasai, .J.—Petitioner is shown to 
ps guilty of suppression of a_ material 


fact which would weight witb any emp- 


loyer in giving him employment and 


therefore, the case of the petitioner does | 


not merit consideration under Art. 136 
of the Constitution and his petition for 


_special leave to appeal against the deci- 
sion of a Division Bench of the Gujarat 


“High Court in Special Application No. 
4649 of 1981 date November 28, 1983 
‘must accordingly fail but this short epi- 
“stle became a compelling necessity in 
_view of the statement of law appearing 
in the judgement of the High Court 
which if permitted to go uncorrected, 
-gome innocent person may suffer in fu- 


was recruited in the Sales Tax Depart- 
ment on September 30, 195U and at the 
relevant time he was working as Sales 
Tax Inspector. By an order dated Janu- 


ary 31, 1964 of the Commissioner of 
Sales Tax, Gujarat State, the petitioner 


who was at the relevant time. working 
as Sales Tax Inspector was. charged with 
misconduct of gross negligence and act- 
ing with gross impropriety in deman- 
ding illegal gratification, and as these 
charges were held proved, the Commis- 
sioner of Sales Tax imposed a penalty of 
removal from service. This is not in dis- 


a ¢) 


JG 
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pute and therefore it can be safely stated 
that the petitioner was removed from 
the service of the Sales Tax Department 
on account of the proved misconduct. 

3. Afler being removed from the 
Sales Tax Depariment, the petitioner 
joined service in Bhatka Vallabh Dhola 
College, Ahm: dabad (‘college’ for short) 
on May 15, 1964. While continuing his 
service with the college, the petitioner 
applied on January i3, 1968 for the post 
of Head-Clerk with Abmedabad Munici- 
pal Corporation. The application had to 


be made in the prescribed from, Column . 


No. 1+ of which required the applicant 
to state Whether the applicant had been 
removed from service and if so, reasons 
for removal and if the applicant had 
voluntarily left previous service, reasons 
for leavirg the service should be stated. 
While answering this column, the 
petitioner stated that he had served 
in the Sales Tax Department from Sep- 
tember 30, 1959 to January 31, 1964 and 
that he has resigned from service due 
to transfer. It thus appeared that the 
petitioner was guilty of suppress veri- 
and suggestio falsi inasmuch as_ he 
suppressed the material fact that he was 
removed from service on the ground of 
proved misconduct and that he madea 
false suggestion that he had voluntarily 
left service because of transfer. Ultima- 
tely when these facts came to light, he 
was Charge-sheeted and removed from 
service. A petition to the Labour Court 
was rejected on the ground that the 
misconduct alleged against the petitioner 
is proved. His writ petition to the 
High Court proved unsuccessful. Hence 
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he filed this petition for special lea 

4. The High Court while dismi 
ing the petition held that even if» 
allegation of misconduct does 1 
constitute misconduct amongst th 
enumerated in the relevant  sery 
regulations yet the employer. ¢ 
attribute what would otherwise p 
se be a misconduct though not enume 
ted and punish him for the same. T. 
proposition appears to us to be startli 
because even though either under 1 
Certified Standing Orders or serv 
regulations. It is mecessary for ft 
employer to prescribe what would 
the misconduct so that the workmé 
employee knows the pitfall he shot 
guard against. If after undergoing t 
elaborate exercise of enumerating m 
conduct, it is left to the unbribled dise 
tion of the employer to dub any cc 
duct as misconduct, the workman ¥ 
be on tenterhooks and he will be pua 
hed by ex post facto determination — 
the employer. It is a well settled can 
of penal jurisprudence that removal 
dismissal from service on account of t 
misconduct constitutes penalty in le 
that the workmen sought to be ott 
for misconduct must have adequa 
advance notice of what action or wh 
conduct would constitute miscondut 
The legal proposition stated by # 
High Court would have _ necessitat 
in depth examination, but fora rece 
decision of this Court in Gla 
Laboratories v. Presiding Officer, Labo 
Court, Meerut (1984) 1 SCR 230 
which this Court specifically repell 
an identical contention advanced by M 


nti Bhushan, learned counsel who 
eared for the employer in that case 
Serving as under: 


“Relying on these observations, 
Shanti Bhushan uiged that this 
urt has in terms held that there can 
some other misconduct not enumera- 
in the standing order and for which 
employer may take appropriate action. 
is observation cannot be viewed divor- 
from the facts of the case.” What 
rted in the face of the court in-that 
e was that the employer had raised a 
hnical objection ignoring the past 
tory of litigation between the parties 
t application under Sec. 33A was 
t maintainable. It is in this context 
t this Court observed that the previous 
tion might have been the outcome of 
me misconduct not enumerated in the 
nding order. But the extracted obser- 
tion cannot be elevated to a propost- 
yn of law that some misconduct neither 
fined nor enumerated and which may 
> believed by the employer to be mis- 
nduct ex post facto would expose the 
orkman to a penalty. The law will have 

move two centuries backward to 
cept such a construction. But it is not 
scessary to go so far because in Salem 
rode Electricity Distribution Co. Ltd. 
Their Employees Union (1966) 2 SCR 
8, this Court in terms held that the 
ject underlying the Act was to intro- 
ice uniformity of terms and conditions 
> employment in respect of workmen 
elonging to the same category and 
ischarging the same or similar work 


pct 


Jd 


ae | 
Ein.) 
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under an industrial establishment, and 
that these terms and conditions of 
industrial employment should be well- 
established and should be known to 
employees before they accept the emp- 
loyment. If such is the object, no vague 
undefined notion about any act, may be 
innocuous, which from the employer’s 
point of view may be misconduct but 
not provided for in the standing order 
for which a penalty can be imposed, 
cannot be incorporated in the standing 
orders. From certainly cof conditions of 
employment, we would have to the days 
of hire and fire which reverse movement 
is hardly justified. In this connection, we 
may also refer to Western India Match 


Co. Ltd. v.. Workmen (1947) 1 SCR 434 


in which this Court held that any condi- 
tion of service if inconsistent with certi- 
fied standing orders, the same would not 
prevail and the certified standing orders 
would have precedence over all such 
agreements. There is really one intercs- 
ting observation in this which deserves 
noticing. Says the Court: 


‘In the sunny days of the market 
economy theory people sincerely belie- 
ved that the economic law of demand 
and supply in the labour market would 
settle a mutually beneficial bargain bet- 
ween the employer and. the workman. 
Such a bargain, they took it for granted, 
would secure fair tair terms and condi- 
tions of employment to the workman. 
This law they venerated as natural law. 
They had an abiding faith in the verity 
of this law. But the experience of the 


ad 
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working of this law over long’ period has | 


belied their faith.” 

Lastly we may refer to Workmen 
of Lakheri Cement Works Ltd. v. Asso- 
ciated Cement Companies Ltd. (1970) 
“20 Fac LR 243. This Court repelled the 
contention “that the Act must prescribe 
~ the minimum which has to be prescri- 
“bed in an industrial establishment, but 
Sil does not exclude the extension othe- 
“teise. Relying upon the “earlier decision 
“of this Court in Rohtak’ Hissar District 
Electricity supply Co. Ltd. v. State of 
“Uttar Pradesh (1966) 2 SCR 863 thé Court 
*held ‘that’ everything which ‘is required 
“ t6'be’ prescribed with précision°and no 
argument can” be entertained” that some- 
“thing not prescribed°can yet be’ taken 
*jnto eecount as varying what is prescri- 


“bed. In short ‘it° cannot ‘be’ left to the 


“vagaries Of management to ‘Say ex post 
~ facto that some acts of omission or 
~“commission nowhere found to be enume- 
‘rated in the relevant standing’ order is 
nonetheless a misconduct ‘not ‘strictly 
falling within the enumerated miscon- 
duct in the relevant standing order but 
yet a misconduct for the purpose of 
imposing a penalty. Accordingly, the 
contention of Mr. Shanti Bhushan that 
some other act of misconduct which 
would per se be an act of misconduct 
though not enumerated in S. O. 22 can 
be punished under S. O. 23 must be 
rejected. It is thus well-settled that 


Municipal EOrPOR GRE 
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unless either in the’ Certified Sta 


“Order or in the service regulatio 


act or omission is prescribed as m: 
duct, it is not open to the employ 


‘fish out some conduct as misconduc 


punish the workman even thoug! 
alleged misconduct would not be ¢ 
rehended in any of the enumerated 
conduct. 


5. The High Court fell into 


-when it observed that: 


“The conduct of the. petition 


suppressing the material facts and 
-Tepresenting his past on the ma 


aspect cannot be said to be a good 
duct. On the contrary it is unbeco 


_of him that he~ should have-delibe 


suppressed the material fact and 
to obtain employment by deceivin 
It is of 
misconduct.” 


After thus holding that the su 


~ssioverl and suggestio falsi would « 


titute misconduct, the High: Court 
even if it dose not fall in any o 
enumerated misconducts, yet for 
purpose of service regulation, it W 
nonetheless be a misconduct punisl 
as such. We are unable to accept 
view of law and it has to be rejected. 


6. Having clearly restated the 
position, we reject this special | 
petition. | 

Special leave petition dismis 


an 


Pas 


3 


i 
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OBSERVATION 


Court act Work— Contract Act (9 of 1972), Ss. 55, 73. Constitution of India, 
. 299—Govt. Contract——Work to be completed within one year—Contractor 
uested to spread over work for two years or more due to less budget provi- 
n—Contractor not intimated by Govt. regarding extra payment —Contrac- 
on completion of work can be granted exted payment at increased rates. 


OBSERVED BY 


Mr. V. D. Tulzapurkar and 
Mr. V. Khalid 
Hon’ble Judges, Supreme Court of India 


IN 


_ Civil Appeal No. 316 (N) of 1971 decided on 6-2-1985, in the case of Hyderadad 
nicipal Corporation, Appellant v. M. Krishnaswami Mudaliar and another, Res- 


dents. 
TEXT 


_ Judgement :—The only question ve- 
mently argued by counsel for the 
pellant in this appeal was that the 
spondent plaintiff was not entitled to 
um 20 per cent extra over and above 
e rates originally agreed upon between 
e parties under the suit contract Ex. 
af. 

2. Under Ex. A-1 drainage works 
r CSIR Laboratory at Uppal was en- 


usted to the respondent-plaintiff and — 


ider the terms of the contract the work 
is to be completed by the plaintiff 
thin a period of one year, i. e., from 
th March 1951 to 25th March 1952. 
dmittedly at the instance of the Execu- 
ve Engineer P. W. D. due to financial 
fficulties less budget having been pro- 
ded for in the year 1951-52 the plain- 
ff was requested to spread over the 
ork for two years more, that is to say 


to complete the same in three years but 
the respondent plaintiff was agreeable 
to spread over the work for two years 
more as suggested on condition that 
extra payment will have to be made to 
him in view of incrased rates of either 
material or wages. The Government 
did not intimate to the respondent 
plaintiff that no extra payment on acco- 
unt of increased rates would be paid 
to him or that he will have to complete 
the work on the basis of original rates. 
In fact no reply was sent by the Govern- 
ment anda studied silence was main- 
tained by the Government in regard to 
the respondent-plaintiff’s demand for 
extra payment, in spite of several remin- 
ders in that behalf, till the plaintiff 
actually completed the work during the 
spread over period and only when after 
completion of work the plaintiff-respon- 


YR 
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dent submitted his final bill claiming 
20 percent extra over and above the 
-rates originally agreed upon between 
the parties the Government stated that 
he was not entitled to increased rates. 
After considering the correspondence 
exchanged between the parties and the 
other material on record the High Court 
has taken the view that the government 
was liable to make extra payment for 
the work done as there was no dispute 
that the rates of material, etc. had incre- 
ased during the extended period of two 


years and plaintiff was entitled to such 


extra payment. After considering the 
‘felevant material on record we are of 


the view that both in enquiry and in law. 


the plaintiff contractor is entitled to rece- 
jive extra payment and the High Court 
was right in deciding the question in res- 
pondent-plaintiff’s favour. Since subse- 
quent to the entering into the agreement 
Ex. A-1 the Drainage Division was trans- 
ferred from P.W.D. to Hyderabad 
Municipal Corporation the liability to 
make this extra payment in our view has 
been properly saddled on the appellant 
Corporation. 


3. The other point which was 
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faintly urged by counsel for the appell, 
was in regard to interest claimed by 1 
respondent plaintiff on the balance of 1 
amount due to him but which had wre 
gly been retained by the Departme 
Counsel urged that under clause 27 
the contract it was provided that “ 
contractor shall not be entitled to inte 
st upon any payments in arrears or uf 
any balance which may on final sett 
ment of his accounts be found due 
him’. In our view the reliance on fi] 
clause is of no avail to the appellant { 
the simple reason that this clause will 
applicable provided the work was co, 
pleted according fo the specifications a 


the time schedule fixed in the origi 


contract. Moreover in the instant ce 
plaintiff had issued notice claming intet 
st under the Interest Act and the Hi 
Court has, in modification of Ti 
Court’s decree, awarded interest fre 
the date of notice till payment. The cla 
for interest, therefore, was. righ 


allowed. 
4. In the result the appeal is d 


missed but there will be no order as 
costs. 


Appeal dismisd 


pe 
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OBSERVATION 


(A) Constitution of India, Ari, 311 (1)—Order of suspension passed against 
t, servant —Art, 311 (1) not attracted. 
B) Orissa Civil Services (Classification, Control and Appeal) Rules (1952) Rr. 
nd {1 —Forester appointed by Conservator of Forests placed under suspen- 
by District Forest Officer—volidity, 


OBSERVED BY 


Mr. D A. Desai, Mr. A. P. Sen and 
Mr. V. Balakrishna Eradi, 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeals Nos. 200 (N) and 201 of 1971, decided on 22-2-1985, in the case of 
of Orissa and others, Appellants, v. Shive Parashad Das, Respondent. 

And 
State on Orissa and others, Appellants v. Ram Prashad, Respondent. 


TEXT 
alakrishna Eradi, J :—In these two tirct Ganjam, on 17-7-1952. Subsequently 
ls filed by Special leave against two while working as a Forester under the 
ments of Orissa High Court the qu- District Forest Officer. Ghumsur North 


Division the respondent was placed under 
suspension by an order dated 26-2-1969 
passed by the said District Officer, pend- 
ing enquiry into charges of negligence of 
duties. The respondent thereupon filec a 
Writ Petition in the High Court of Orissa 
is prior in point of time and in the under Art 226 of the Constitution challe- 
ment under challenge in C.A.No. — nging the order of suspension passed 
f 1971 the High Court has merely against him on the ground that it was ma- 
ed the former judgement. We shall, de in contravention of Art. 311 of the 
ore, refer only to the facts relating Constitution as well as R. 12 of the Oris- 
A. No. 201 of 1971. sa Civil Services (Classification, Control 
The respondent Shri Ram Pra- and Appeal) Rules, 1962 (hereinafter call- 
was appointed as a Forester by the ed the ‘Rules’). The High Court by its im- 
rvator of Forests. Berhampur, Dis- | pugned allowed judgement the Writ peti- 


raised is identical namely whether 
der of suspension from service pas- 
ainst a Government servant falls 
the scope and purview of Art. 311 
Constitution. The judgement appe- 
gainst the Civil Appeal No. 201 of 


tory 
JJ's 
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tion and quashed the order of suspension 
holding the same to be in contravention 
of Art. 311 (1) of the Constitution. The 
High Court took the view that inasmuch 
as the respondent had been appointed as 
Forester by the Conservator of Forests, 
he could not have been validly suspended 
from service by the District Forest Offi- 
cer, who isan authority subordinate to 
the Conservator of Forests. The correct- 
ness of this view taken by the High Court 
is called in question by the appellant— 


the State of Orissa—in these two appe- 


als. 

3. Anorder of suspension passed 
‘against a Government servant pending 
disciplinary enquiry is neither one of dis- 
missal nor of removal from service within 
Art. 311 of the Constitution. This posi- 
tion was clearly laid down by a Constitu- 
tion Bench of this Court in Mohammad 
Ghouse v. State of Andhra, 1957 SCR 
414+ It is unfortunate that this decision 
was not brought to the notice of the lear- 
ned Judges of the High Court, Clause (1) 
of Art. 311 will get attracted only when a 
person who is a member of Civil Service 
of the Union or an All India Service or a 
Civil Service of a State or one who holds 
a civil post under the Union or a State is 
‘dismissed’ or ‘removed’ from service. 
The provisions of the said clause have no 
application whatever to a situation where 
a Government Servant has been merely 
placed under suspension pending depart- 
mental enquiry. since such action does 
not constitute either dismissal or removal 
from service. The High Court was, the- 
‘Tefore, manifestly in error in quashing 
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the order of suspension passed aga 
the respondent on the ground that it 
violative of clause (1) of Art. 311 of 
Constitution. ” | 


4. Rule 12 of the Rules lays d 
that the appointing authority or any au 
rity to which it is subordinate or anyan 
rity empowered by the Governor or 
appointing authority in that behalf 
place a Government Servant under su 
sion, where a disciplinary proceeding a} 
him is either contemplated or is pen 
It is not in dispute that under Notifi 
on issued by the State Governmer 


exercise of the power conferred by I 


of the Rules the District Forest O} 
was constituted ‘‘the appointing autl 
ty” in respect of Foresters with e 
from 7-5-62. It is therefore clear th 
the date on which the impugned ord 
suspension was passed on 26-2-1969, 
District Forest Officer under whon 
respondent was working in the Ghut 
North Division was fully compete 
pass the impugned order of suspen 
Hence the High Court was perfectly 1 
in rejecting the further contention ad 
ced before it by the respondent he 
that the impugned action had been ft 
in violation of the provisions of RS 

5. We accordingly allow this 4 
al-C. A No. 201 of 197 1 set. asidé 
judgement of the High Conrt and di 
the Writ Petition in O.J.C. No 10 of | 
The parties will bear their respective: 
for this Court. : 


6. Inthe light of the legal 


535 
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n enunciated above, it follows thatC.A. 10]. of 1970 will also stand dismissed. The 
>. 200 of 1971 has also to be allowed. parties will bear their respective costs in 


1e Judgement of the High Court is ac- 
rdingly set aside and the Writ Petition 
ed by the respondent there in O.J.C. No. Order accordingly. 


this appeal also. 


ees ree ee 
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OBSERVATION 


(4) Constitution of India, Art, 311 (2) Second Proviso. Cl. (a)-—Govet. ser- 
t convicted on criminal charge, released under provisions or Probation of 
nders Act —Liability to dismissal under Cl (a) for Second Proviso to Art 
(2) -Does not cease by reason of Sec. 12 of Probation of Offenders Act, 
vision (1) Probation of Offenders Act (20 of 1958), Section 12-—(ii) Dismissal 
ublic servant—Release after conviction on criminal charge under Proba- 

of Offenders Aci), 

(B) Constitution of India, Art. 311 (2), Second Proviso, Cl. (a)—-Dismissal 
ovt. servant on conviction of criminal charge —Power as to be exercised 
ly, justly and reasonably— Dismissal Public servant—Conviction on 
inal charge. 


OBSERVED BY 


Mr. Y. V. Chandrachud, Mr. D. A. Desai and 
Mr. Amarendra Nath Sen 
Hon’ble Judges, Supreme Court of India 


IN 
Civil Appeal No. 480 (N) of 1973, decided on 12-3-1985 in the case of Shankar 
s Appellant v. Union of India and another, Respondents. 
TEXT 


Chandrachud, C. J.:—Cases which 
ke sympathy come frequently before 
Court. But pity not often. The case 
yre us has a unique story to tell the 
y ofa crime committed under the 
ss of personal misery compounded 
the apathy of the Establishment and 
appalling delays of law. Ironically 
silver lining is furnished by the bra- 
y of a broken man who has been 
ting against injustice for the last 23 
rs. When justice is done or so the 
ges believe the conscience assuaged. 
in this case, despite our doing all 
+can be done for the appellant with- 
he framework of law we have an 
asy conscience. Delay not only 
sats justice and robs it of its imme- 


diate relevance to the parties but it 
shakes the very confidence of the people 
in the desire and ability of law courts 
to assist them when they need that 
assistance most. 

2. The appellant was retrenched 
by the Ministry of Rehabilitation. 
Government of India in 1960, where- 
upon he was employed as a Cash Clerk 
by the Delhi Milk Supply Scheme 
Department which is under the adminis- 
trative control of the Government of 
India. In 1962 he was procecuted for 
breach of trust in respect of asum of 
Rs. 500/-. He repaid that amount and 
pleaded guilty to the charge. Accepting 
that plea the learned Magistrate, First 
Class Delhi convicted him under S. 409 


Jagd 
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of the Penal Code but in view of the 
reculiar circumstances relating to the 
crime and the criminal he released him 
under S. 4 of the Probation of Offenders 
Act, 1958. As a result of the conviction 
the appellant was dismissed from service 
summarily with effect from April 14, 1964. 

3. The appeilant filed a suit in 1966 
in the, court of the Sub-Judge, First 
Class, Delhi for setting aside his dismissal 
from service mainly on the ground that 
since he was released under the Probation 
of Offenders Act, it was not permissible 


to the authorities to visit him with the 


penalty of dismissal from service. ‘That 
suit was dismissed on the ground that 
since the appellant was convicted of a 
criminal charge he was liable to be dis- 
missed under Cl. (a) of the second pro- 
viso to Art. 311 (2) of the Constitution. 
The decree of the trial court was confir- 
med by the learned Additional Senior 
Sub-Judge Delhi in January 1968. The 
appellant filed Second Appeal No. 142 
of 1968 in the High Court of Delhi which 
was allowed by D. K. Kanpur, J, on 
April 13, 1971. The learned Judge acce- 
pted the contention of the appellant that 
by reason of the provision contained in 
S. 12 of the Probation of Offenders Act 
he could not be dismissed from service 
without affording hima reasonable oppor- 
tunity of being heard as required by 
Art. 311 (2) of the Constitution. The 
Government of India filed a Latters 
Patent Appeal against that judgement, 
which was allowed by Jagjit Singh and 
R. N. Aggarwal, JJ. on October 10, 1972. 
This appeal of the year 1972 has come 
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up for hearing in this Court more t 
11 years after it was filed. 


4. Section 12 of the Probatio 
Offencers Act must be placed out 
way first. It provides that notwithsta 
ing anythig contained in any other 
a person found guilty of an offence ; 
dealt with under the provisions of §, : 
4 “shail not suffer disqualificatic 
attaching to a conviction for an offe: 
under such law. Ihe order of dismi 
from service consequent upon acon 
tion is not a “disqualification” wit 
the meaning of S. 12. There are stati 
which provide that persons who 
convicted for certain offences shall in 
certain disqualifications. For exam: 
Chapter [iI of the Represeniation 
the People Act, 1951, entitled “Disqu 
fications for membership of Parliam 
and State Legislatures’? and Chapter 
entitled Disqualifications for Votil 
contain provisions which disqualify ¢ 
sons convicted of certain charges ff 
being members of legislatures or fr 
voting at elections to legislatures. T 
is the seiise in which the word “‘disq 
lification” is used in S. 12 of the Pro 
tion of Offenders Act. Therefore, i 
not possible to accept the reasoning 
the learned single Judge of the De 
High Court. 

5. But though this is so the ultir 
te order passed by the learned sit 
Judge has to be upheld. It can be supp 
ted on grounds other than the one 
which it rests. | 

6. The learned Magistrate, F 
Class, Delhi, Shri Ambar Prakash, | 
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ted with more than ordinary under- 
nding of law Indeed, he set an exam- 
worthy of emulation. Out of the total 
of Rs. 1,607.99 which was entrusted 
the appellant as a Cash Clerk, he 
posited Rs. 1,107,99 only in the Central 
sh Section of the Delhi Milk Scheme. 
doudtedly he was guilty of criminai 
ach of trustand the learned Magistrate 
no option but to convict him for 
t offence. But it is to be admired that 
long back asin 1963 when S, 235 of 
Code of Criminal Proceduer was not 


5s in the norms of sentencing were not 
en in embryo the learned Magistrate 
ve Close aud anxious attention to the 
ntence which in the circumstances of 
> case could be passed on the appellant. 
says in his judgement: The appellant 
is a victim of adverse circumstances: 
}son died in February 1962, which was 
lowed by another misfortune: 

; wife fell down from,an upper storey 
d was seriously injured: it was then 
2 turn of his daughter who fell seriou- 
»ill and that illness lasted for eight 
onths. The learned Magisirate con- 


ided his judgement thus : 
‘Misfortune dodged the accused for 


out a year......... and it seems that it was 
der the force of adverse circumstances 
at he held back the money in question. 
ankar Dass isa middle aged man and 
is obvious that it was under compelling 
‘cumstances that he could not deposit 
e money in question in time. He is not 
previous convict. Having regard to the 
rcumstances of the case, Iam of the 
yinion that he should be dealt with 


1 the Statute Book and later refineme- _ 
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under the Probation of Offenders Act, 
1958.” 7 


7. It is to be lamented that despite 
these observations of the learned Magis- 
trate the Government chose to dismiss 
the appellant in a huff without applying 
its mind to the penalty which could app- 
ropriately be imposed upon him in so far 
as his service career was concerned. 
Clause (a) of the second proviso to Arti- 
cle 311 (2) of the Constitution confers 
on the Government the power to dis- 
miss a person from service ‘‘on the gro- 


und of conduct which has led to his con- 


viction ona criminal charge’. But that 
power like every other power has to be 
exercised fairly, justly and reasonably. 
Surely, the Constitution does not contem- 
plate that a Government servant who 
convicted for parking his scooter in a no- 
parking area should be dismissed from 
service. He may perhaps not be entitled 
to be heard on the question of penalty 
since Cl(a) of the second proviso to 
Art. 311(2) makes the provisions of 
that article inapplicable when a penalty 
is to be imposed on a Government ser- 
vant on the ground of conduct which 
has led to his conviction on a criminal 
charge. But the right to impose a pena- 
lty carries with it the duty to act justly. 
Considering the facts of this case, there 
can be no two opinions that the penalty 
of dismissal from service imposed upon 
the appellant is whimsical. 


8. Accordingly we allow this app- 
eal set aside the judgement of the Delhi 
High Court dated October 10, 1972 and 
direct that the appellant shall be reinsta- 


oe 
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ted in service forthwith with full back 
wages from the date of his dismissal 
until re-instatement. The Government 
of India will pay to the appellant the 
costs of the suit, the First Appeal, the 
Second Appeal the Letters Patent Appeal 
and of this appeal which we quantify at 
Rupees five thousand. The appellant 
will report for duty punctually at this 
formerplace of work on April 1, 1985. 

9. In this brief judgement we have 
referred to many unhappy facts. We 
must mention one more. We had adjour- 
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ned this appeal after hearing it a whilk 
in order to enable the Governnient t 
consider whether the appellant could b 
reinstated in service with a reasonabl 
adjustment in the payment of back wa 
ges. The learned counsel appearing on 
behalf of the Union of India showed us 
a letter written by a Deputy Secretar 
stating that the Hon’ble Minister of Agri 
culture desired him to say that the Cour 
should decide the case on merits. We have 
done our modest best in that regard. 
Appeal allowed. 


_- 


241 
ort No. 83, p. 01 . R. N. Misra 
Judge 
Supreme Court of India 


OBSERVATION 


Constitution of India, Arts, 309, 311, 32 and 16— Central Secretariat Service 
les (1962), Rr. 13, 18—Determination of seniority of Assistants—Select list for 
nde of Section Cfficers— Substantial compliance in implementing scheme 

er Rules—Court cannot interfere. 


OBSERVED BY 


Mr. P.N. Bhagwati, Mr. Amarendra Nath 
Mr. A. P. Sen and Mr. Ranganath Misra 
Hon’ble Judges, Supreme Court of India 


IN 


Writ Petns. Nos. 9323 to 9333 of 1982 ard 4830 of 1983, decided on 12-3-1985, in 
case of Karam Pal, etc. Petitioners v. Union of India and others, Respondents. 


And 
Ram Sarup Kanwar, Petitioners v. Union of India, Respondents. 


TEXT 


Ranganath Misra, J.:—— These 12 proviso to Art. 309 of the Constitution 
jlications under Art. 32 of the Cons- came into force from October 1, 1962. 


tion are by Assistants covered by 
» Central Secretariat Service Rules, 
)2 (‘Rules’ for short), and challenge 
o the select list for the grade of Sec- 
n Officers for the years 1978, 1979 and 
30 and the common seniority list dt. 
ril 26, 1979, asalso the provision- 
supplementary list of Assistants dated 
gust 21, 1980. They have farther pra- 
i that the select list and seniority list 
re-published on the basis of length of 
itinuous service in the grade of Assis- 
ts and promotion to the grade of 
‘tion Officers be granted from the 
es when Assistants junior to them 
re promoted as Section Officers. 

2. The Rules framed under the 


Under the Rules, the Central Secretariat 
Service was constituted and as per rule 3 
there are four grades in the Service classi- 
fied as follows : 

(i) Selection Grade (Deputy Sec- 
retary to the Government of India or 
equivalent); 

(ii) Grade I (Under Secretary to 
the Government of India or equivalent); 

(iii) Section Officers; 

(iv) Assistants. 

The first two grades are classified as 
Central Civil Service, Grade ‘A’ while 
the other two are known as the Central 
Civil Service, Grade ‘B’ Ministerial. 
Posts in the first three grades are non- 
gazetted. The Rules contemplate that 


mr ry 
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there shall be separate cadres in respect 
of Section Officers’ grade and the Assis- 
‘tants’ geade and these shall be consti- 
“tuted for each Ministry or office specified 
“in col. 2 of the First ‘Schedule. Under 
rule 4,a single point gradation list in 
respect of officers of the Selection Grade 
and Grade 1 for all the Ministries or 
offices specified in col. 2 and for the 
offices specified against such Ministries 
or offices in col. 3 of the Schedule is to 
be maintained. The Rules contemplate 
direct recruitment as also promotion in 
respect of.certain grades. 


3. According to the petitioners the 
quota rule had broken down as direct 
recruitment had not been made in many 
years and on account of such failure, fixa- 
tion of seniority with reference to the 
rotational method was not available to be 
followed. ~The petitioners also contened 
that select lists as contemplated by the 
‘Rules had not been framed for quite a 
‘long period and inthe absence of such 
a select list framed in time, select lists 
of 1978, 1979 and 1980 prepared with- 
out following the criterion of length of 
‘service of officers in the grade of Assis- 
tants was not only unfair and arbitrary 
but worked out prejudicially to the peti- 
tioners. The main grievance of the peti- 
tioners in short is that the scheme for 
fixation of seniority and consequently 
‘the provisions relating to promotion 
‘having not been worked out as contem- 
plated, the manner of determination of 
seniority should be usual rule of total 
length of service and action taken 
other-wise should be struck down and 
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seniority should be directed to be 
determined on the basis of length 


service only. . 
4. Respondent No. 1, Union 


India, has challenged these allegati 
hy contending that the manner of fi 
tion of seniority is covered by statut 
rules and the petitioners are, therefc 
not entitled to claim determination 
seniority on the basis of length of s 
vice ; the plea of the petitioners t 
there had been no direct recruitment 
several years is denied and it has be 
pleaded that direct recruits have co 
into the service in all years except 0 
two, viz, 1966 and 1970, the quotar 
has therefore, really not broken do 
as pleaded by the petitioners and 1 
rules having contemplated a scheme 
direct recruitment and promotion, qu 
and rota have to work together. The 
fore, fixing seniority with reference 
the rational methed was not. open 
challenge. The Rules have been in for 
for well over two decades. Great 
has been taken in making provision 
the Rules to safeguard the interests 
the different groups and greater ; 
has also been taken by the Departmé 
of Personnel in the Ministry of Hoa 
Affairs to give effect to the Rules. Sin 
the officers are drawn from differe 
Ministries for promotion and workit 
out the scheme involves a somewh 
complicated process, as long as the po 
cy under the Rules has been given 
ect to, the working should not be all 
wed to be attacked merely on accoul 
of a casual failure to work up to math 
matical precision, 
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5: Before we start examining the 
rrectness of the rival contentions ad- 
nced oneither side, it is appropriate 
at a detailed reference to the Rules is 
ade in order. to ascertain the scheme. 

6. ‘Cadre’ has been defined in Rule 

sub-rule (2) to mean the group of 
sts in the grader of Section officer 
d Assistant in any of the Ministries 
Offices specified in col. 2 of the First 
hedule and any of the offices specified 
ainst such Ministry of office in Col. 3 
that Schedule. ‘Cadre Officer’ in-Rule 
(g) in relation to the Section Officers’ 
ade of the Assistants’ grade means a 
ember of the service of the Section 
fficers’ grade or Assistants grade, as 
e case may be, and includes a tempo- 
ry officer approved for long term app- 
ntment to that grade. ‘Long term app- 
intment’ means under Rule 2 (1) app- 
ntment for an indefinite period as diffe- 
nt froma purely temporary or ad hoc 
ypointment. Common Seniority List’ 
as been defined in Rule 2 (hh) in rela- 
on to any grade to mean the seniority 
st of officers in that grade serving in 
| the cadres specified in the First Sche- 
wle as on the appointed day and revi- 
.d from time to time in accordance with 
1c regulations to be framed in that be- 
alf by the Central Government. Pro- 
ationer’ has been defined in Cl. (0) 
ule 2 to mean a direct recruit appointed 
ya grade on probation in or against a 
ibstantive vacancy, and ‘select list’ 
nder Rule 2 (q) is defined to mean the 
lect list prepared in accordance with 
e regulations made under Rule 12 
})or under the regulations contained 


tion Officer. 


jong | 
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in the Fourth Schedule Rule 8 contemp- 
lates the initial constitution of each cadre 
and provides that the permanent and 
temporary officers the Section officers’ 
grade and the Assistants’ grade in each 
cadre on the appointed day shall be de- 
termined by the Central Government in 
the Department of Personnel & Ad- 
ministrative Reforms in the Ministry of 
Home Affairs. | 


7. Rule 12 makes provision for 


recruitment to selection grade 1. We 


are not concerned with this rule in the 
present case as the dispute is raised by 
Assistant and: the promotional rank to 
which claim has been laid is that of Sec- 
For them Rule 13 is the 
relevant rule. Sub-rules (1) to (5) relate 
Section Officers which remaining sub- 
rules (6) to (10) relate to Assistants. At 
the time when the Service was consti- 


tuted sub-Rule (1) reads thus : _ 


‘Subject to the provisions of sub- 
rule. (3), fora period of five years from 
the appointed day, 1/4 of the substantive 
vacancies in» the Section Officers’ grade 


in any cadre and thereafter, 1/3 ‘of the 
substantive vacancies in that grade, shall 


be filled by. direct recruitment on the 
results of competitive examinations held 
by the Commission for this purpose from 
time to time........:... 


Sub-rule (1) of Rule 13 as it now sta- 
nds reads thus : 


“1/6 of the substantive vacancies 
in the Section Officers’ grade in any 
cadre shall be filled up by direct ‘re- 


Jt 
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cruitment on the result of the compe- 
titive examinations held by the Commi- 
ssion for this purpose from time to time. 
The remaining vacancies shall be filled 
by the substantive appointment of pers- 
ons included in the select list for the Sec- 
tion Officers grade in that cadre. Such 
appointments shall be made in the order 
of seniority in the select list except when 
for reasons to be recorded in writing, 
a person is not considered fit for such 
appointment in his turn.” It is thus clear 
that the proportion of direct recruits 
has been reduced from. the initial 1/4th 
or 1/3rd to the present 1/6th. 


8. Sub-rule (2) of Rule 13 pres- 
cribes: ‘Temporary vacancies in the 
Section Officers’ grade in any cadre 
shall be filled by the appointment of 
persons included or approved for inclu- 
sion in the select list for the Section 
Officers’ grade in that cadre. Any 
vacancies remaining thereafter shall be 
filled in equal proportion from among 
the (a) officers of Assistants’ grade 
who have rendered not less than 8 
years’ approved service in the grade 
and are within the range of seniority 
on the basis of seniority subject to 
the rejection of the unfit......... and (b) 
officers of the Assistants’ grade in 
that cadre with the longest period of 
continuous service in that grade on 
the basis of length of service subject 
to the rejection of the unfit.” Sub- 
rule (5) prescribes the preparation of 
a select list of Assistants for promo- 
tion to the Section Officers’ and the 
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manner of preparing and revising t 
select list has been set out in the Fou 
th Schedule. 


9, Sub-rule (6) prescribes that 50° 
of the vacancies in the Assistants’ gra 
in any cadre is to be filled by direct re 
ruitment on the results of the competitiy 
examinations to be conducted by tk 
Commission from time to time and th 
remaining vacancies are to be filled 
substantive appointment of persons ir 
cluded in the select list for the Assistant 
grade in that cadre. Such appointment 
are to be made in the order of seniorit 
in the select list except when for reasor 
to be recorded in writing, a person: 
not considered fit for appointment i 
his turn. When difficulties were adde 
to sub-rule (6), one with effect frot 
December 15, 1979. These were to th 
following effect. 


“Provided further that substantiy 
vacancies in any cadre reserved fo 
direct recruitment on the appointe 
day against which no direct recruit 
have been appointed may be filled b 
substantive appointments made afte 
the date of commencement of the Cen 
tral Secretariat Service (Third Amend 
ment) Rules, 1979 of persons Include 
in the Select List for the Assistants 
grade in that Cadre. 


Provided also that if sufficiel 
number of candidates are not availabl 
for filling up the vacancies in a cadre il 
any year by direct recruitment as afore 
said, the unfilled vacancies in the dire 
ct recruitment quota in that cadre sha 
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led up by the substantive appoint- 
of persons included in the Select 
for the Assistants’ grade in that 
10. Sub-rule (6) (a) which was 
ted along with the latter proviso 
orised: ‘Notwithstanding anything 
inted in sub-rule (6), the sub- 
ive vacancies reserved for direct 
itment as on 30th June 1979 on 
cadre against which no_ direct 
its have been appointed till that 
plus 50%, of the number of such 
tantive vacancies in the cadre may 
lled by substantive appointments 
e after the date of commencement 
entral Secretariat Service (Third 
ndment) Rules, 1979, of persons 
ded in the select list for the Assis- 
s’ grade in that cadre.’ Under Rule 
very direct recruit to the grade of 
istant is initially to be appointed on 
ation for the period of two years 
n the date of appointment and every 
on other than a direct recruit when 
s appointed would be on trial fora 
od of two years also. Rule 16 makes 
vision for confirmation of proba- 
ers subject to passing of prescribed 
s and satisfactory completion of 
dation. 
11. Rule 18 prescribes seniority 
ne different grades as on the appoin- 
day. Sub-rule (1) indicates that rela- 
seniority shall be as already deter- 
ed on that day and if there had 
n no such determination the same 
to be determined by the department 
’ersonnel & Administrative Reforms, 
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Sub-rule (2) provides that all permanent 
officers included in the initial constitution 
of a grade shall rank senior to all persons 
substantively appointed to that grade 
after the appointed day and all temporary 
officers included in the initial constitution 
of a grade under Rule 8 shall rank senior 
to all temporary officers appointed to 
that grade after the appointed day. Rule 
18, sub-rule (3) makes provision for the 
rule in the matter of fixation of inter se 
seniority for the Assistants’ grade. Direct 
recruits are to rank inter se in the order 
of merit in which they are placed in the 
competitive examination on the result 
of which recruitment is effected. Rec- 
ruits of an earlier examination are 
to rank senior to those of a latter 
examination. Persons appointed subs- 
tantively to the grade from the select 
list for that grade shall rank inter se 
according to the order in which they 
are so appointed and the inter se senio- 
rity between direct recruits and persons 
substantively appointed to the grade 
for that grade shall be regulated in 
accordance with the provision made in 
the fourth Schedule. 


12. Regulation 3 in the Fourth 
Schedule deals with seniority. Clause 
3 of this regulation provides : 


‘Direct recruits to a Grade and 
persons substantively appointed to the 
Grade from the Select List for the 
Grade shall be assigned seniority inter 
se according to the quotas of substan- 
tive vacancies in the Grade reserved 
for direct recruitment and the appoint- 
ment of persons included in the Select 
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List, respectively”. From December 
1977, contemporaneously with the inser- 
tion of the second proviso to Rule 13 
(6) of the Rules, the following was 
added asa proviso to Cl. 3 of Regu- 
lation 3: 


“provided that persons appointed 
substantively in accordance with the 
provisions of sub-rule (6) of Rule 13 to 
the Grade from the Select List in any 
cadre in any year, against direct recruit- 
ment vacancies for which direct recruits 
are not available shall be placed enblock 
below the last direct recruit 
appointed in that year — irrespective 
of the quotas reserved for direct recru- 
its and persons included in the Select 
List.”’ 


13. In course of the hearing coun- 
sel for the petitioner referred to instances 
where a direct recruit coming into the 
cadre several years after others coming 
into the cadre from the Select List had 
been assigned seniority over such promo- 
tees, This was explained by counsel for the 
respondents to have been the out come of 
giving effect to Cl. 3 of Regulation 3 as it 
stood prior to December, 1977 without the 
proviso. The instances relied upon were 
found to be events prior to the introduc- 
tion of the proviso. Inthe absence of 
challenge to the Rules and the Regula- 
tion, resultant situations flowing from 
compliance of the same are not open 
to attack. Occasion for similar grieva- 
nce would not arise in future as the 
proviso in the relevant regulation and 
Cls. (4) and (5) of the Regulation 3 will 
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now meet the situation. 


14. Neither in the writ petit 
nor in arguments before us any challe 
was advanced against the vires of 
Rules. One of the known patterns 
constituting public service, particulg 
in the executive side, is to draw offic 
both by promotion as also by di 
recruitment. The proportion is fi 
depending upon the nature of 
service the availability of suitable m 
power and other relevant consideratio 
The petitioners have, therefore, rig 
not challenged before us the sche 
under which a moiety of the substant 
vacancies in the Assistants’ grade is 
be filled by direct recruitment and 
other by promotion through select li 

7 


15. The Rules have held the fi 
for 22 years now. During this peri 
direct recruitment had not been mé 
only in two years being 1966 and 19 
Though in the writ petition a gene 
stand had been adopted that dir 
recruitment had not been made 
several years, after the counter-affida 
was filed and it was emphatice 
asserted that excepting in these t 
years direct recruitment had been me 
in other, years, there has been no cha 
nge to that assertion. We agree W 
the contention that quota and rota he 
got to go hand in hand and if the qui 
is not properly adhered to, the © 
system must fail. In fact, the sche 
is such that it can operate in 
appropriate way only when recruitm 
is effected through both the processes 
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16. \As we have already pointed 
t, difficulty was experienced. in 
rking out the process when the quota 
ed by the Rules had not beenadhered 
for one reason or the other and vacan- 
s were being carried forward for 
ing filled up in future years, This 
uation necessiatated insertion of the 
st proviso to sub-rule (9) of Rule 15 
August 1970 and the other proviso in 
77 as also sub-rule (6) (a) in. 1979. The 
ievance voiced in these writ petitions 
viously relates a period prior to the 
odification of the scheme. 


17. The petitioners had, inter alia, 
ayed for the relief of striking down 
e select lists and for direction.that the 
ect lists be reframed on the basis of 
e length of continuous service in the 
ade of Assistants. In view of what we 
ve said regarding the claim of seniority 
1 the basis of length of continuous ser- 
ce, it is not at all necessary to examine 
e validity of that contention and give 
yy direction regarding the select lists, 
articularly because the claim relating to 
consideration of select lists was groun- 
2d upon length of continuous service. 
iothing was also shown in course of 
-guments as to why the select lists were 
ad. In fact, unless the Rules and 
egulations are successfully assailed, 
.e select lists are not at all disputa- 
le. 


18. The field which these Rules 
over is indeed very wide one. Assis- 
ints in all the Ministries or offices 
pecified in the First Schedule are cove- 
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red by the Rules. With aview to main- 
taining the efficiency of the service 
and at the same time to meet the re- 
quirements and exigencies of the ser- 
vice, separate cadres have been formed 
in respect of Assistants and Section 
Officers in the different Ministries and 
offices attached to such Ministries, 
Notwithstanding the fact that these 
cadres are different, the scheme makes 
provision for promotional avenue taking 
all of them into consideration. Obvio- 
usly, working it out keeping in view 
the intersts of so many employees ‘in 
the different cadres is indeed a very one- 
rous and difficult task. This has, there- 
fore, been assigned to the Department 
of Personnel. Unless there is any seri- 
ous failure in implementing the Rules 
and grave injustice is done to some 
individuals or a group of officers, we 
do not think it would be proper to ia- 
terfere with the working of the schenie 
and dislocate the inter se seniority of 
the officers in these grades. No mala- 
fides {has been pleaded nor has aay 
grave injustice been established in the 
writ petitions. At the mosta case of 
improper working of the scheme with 
reference to some of the officers has 
been alleged. Hairsplitting arguments, 
if accepted, might indicate that some 
of the petitioners have not been promo- 
ted to the grade of Section Officers as 
and when due. We are of the view 
that if there has been substantial com- 
pliance in implementing the scheme 
under the Rules, judicial interference 
isnot called for. In a vast country 
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such as ours, a strong and independent 
bureaucratic set up is indispensable. At 
the same time it is equally necessary 
that the service from top to bottom 
must be alive to the fact that it is its 
obligation to maintain proper attitudes 
discipline and duty-oriented working. 
While it is the right of every person in 
the Service set-up to expect just and 
fair treatment in regard to his employ- 
ment frequent litigation between him 
and the State involving countless other 
co-employees in the Service in the 
battle is a deviation from the right 
direction. It is true that very often 
instances come to light where the 


grievance is genuine and the treatment 
meted is unwarranted and uncalled 


for. Government in a democratic poli- 
ty runs On impersonal basis but on 
the cardinal code that every one shall 
perform his duty. We may recall what 
this Court observed in Dr. G. Marula- 
siddaiah v. Dr. T.G. Siddapparadhya, 
(1971) 1 SCC 568: 

“The canker of litigiousness has 
spread even to a sphere of life where 
discipline should check ambition con- 
cerning personal preferment. A teacher 
is justified in taking legal action when 
he feels that a stigma or punishment 
is undeserved but he is expected to bear 
with fortitude and reconcile himself to 
his lot suppressing disappointment when 
he finds a co-worker raised to a position 
which he himself aspired after.” 

19, There has beena phenomenal 
rise in service disputes in the last three 
decades. It is time that serious attep- 
tion is devoted to discover the reason 
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for it and take effective steps to ensur 
curtailment thereof. Whether suc 
litigations come before courts or tribu 
nals is of no consequence here. Frequ 
ent litigations between the State an 
its employees ultimately affect the effi 
cieney of the service and bring abou 
indiscipline, lack of loyalty and an at. 
titude of indifference. 


20. Inthe course of arguments re- 
ference was made to certain decisions 
of this Court. In N.K. Chauhan yv 
State of Gujarat, (1977) 1 SCR 1037. 
(AIR 1977 SC 251), this Court held that 
the quota system does not necessitate 
the adoption of the rotational rule in 
practical application and many ways o} 
working out quota prescribed can be 
devised of which rota is certainly one 
It was further held that while laying down 
a quota when filling up vacancies ina 
cadre from than one source, it is open ta 
Government, subject to tests under Art. 
16, to choose ‘a year’ or other period of 
vacancy by vacancy basis, to work out 
the Quota among the sources. But once 
the Court is_ satisfied, examining the 
constitutionality of the method propo: 
sed, that there is no invalidity, adminis: 
trative technology may have free play 
in choosing one or the other of the 
familiar processes of implementing the 
quota rule, This Court did _ indicate 
that as Judges we cannot strike downa 
patricular scheme because it is unpalata- 
ble to forensic taste. This Court fur- 
ther pointed out that ordinarily seniority 
is measured by length of continuous 
officiating service. This, however, does 
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preclude a different prescription, 
titutionality tests being satisfied 

nthe Court found that promotees 
}been appointed in excess of their 
ta, the following direction was given : 
}“Promotees who have been fitted 

vacancies beyond their quota dur- 
the period B—the year being regar- 
as the unit must suffer survival as 
lid appointees acquiring new life 
n vacancies in their quota fall to be 
up. To that extent they will step 
n, rather be pushed down as against 
ct recruits who were late but regu- 
appointed within their quota.” 

The rationale of this decision is in- 

very much against the contentions 
he petitioners. x 

21. Reference was also made to 
case of S.B. Patwardhan v. State of 
harashtra, (1977) 3 SCR 775: (AIR 
7 SC 2051). The dispute that fell 
adjudication in that case one of 
jority in the cadre of Deputy Engi- 
rs and grievance had been laid that 
withstanding the length of continu- 
service, later appointees had been 
wn as senior. Attention in the deci- 
1 as mainly confined to the terms of 
provisions of the Rules applicable to 

State Engineering Service. In the 
w we have taken of the matter this 
ision indeed does not help the petitio- 
B. 

22. Next is the case of Baleshwar 
ss v- State of U.P., (1981) | SCR 449 
R 1981 SC 41). This Court pointed 
‘that for the purposes of seniority ap- 
ntment to the service in a substantive 
vacity was necessary. But that again 
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was said with reference to R. 23 of the 
U. P. Service of Engineers (Junior and © 
Senior Scales Irrigation Branch) Rules. ° 

23. This Court in V. T. Khandoze - 
v. Reserve Bank of India, (1982) 3 SCR 
411: (AIR 1982 SC 917), took note of 
the fact that ‘‘no scheme governing ser- 
vice matter can be fool-proof and some 
section or the other of employees is 
bound to feel aggrieved on the score of 
its expectation being falsified or remain- 
ing to be fulfilled. Arbitrariness, irra- 
tionality, perversity, and mala fides will 
of course render any scheme unconsti- 
tutional but the fact that the 
scheme does not satisfy the expecta- 
tions of every employee is not evidence 
of these.”’ 

24. Nextis the case of A Janard- 
hana v. Union of India, (1983) 2 SCR 
936 : (AIR 1983 SC 769). That was a 
case relating to dispute of inter se seni- 
ority of direct recruits and promotees in 
the Military Engineering Service. Senio- 
rity lists drawn up earlier on the basis of 
length of service including continuous 
officiation were subsequently altered <o 
lists based on quota between direct rec- 
ruits and promotees leading to rote for 
confirmation and this led to the dispute. 
The Court found that some of the officers 
had been promoted prior to the 
enforcement of the Rules in 1969. The 
Rules had no retrospective effect and, 
therefore seniority lists drawn up prior 
to the enforcement of the Rules were 
not open to be revised and re-drawn up 
after the Rules became operative. The 
Court further found that the quota rule 
had not been worked out and if rota- 
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tional confirmation was to be done, 
many of the employees considered hith- 
erto senior would be very badly affected. 
Here again we must point out that this 
decision has no application to the facts 
before us since on the finding reached 
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by us the quota rule was_ substantially 
complied with. 


25. The writ petitions must accor- | 


dingly fail, We make no order for 
costs. 
Petitions dismissed, 
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TEXT 


the appellant had impleaded (1). The 
Secretary to the Government of India, 
Ministry of Home Affairs, (2) The Chief 
Commissioner, Tripura, (3) The Secre- 
tary to the Government of Tripura, For- 
est Department and (4) The Chief For- 
est Officer, Government of Tripura, last 


Desai, J.:—Murari Mohan Deb, a 
ester in the employment of Tripura 
vernment was compulsorily retired 
m service by the order dated October 
1962 of the 4th respondent Chief 
est Officer. Since than he is knock- 
at the doors of the courts in search 


jlusory justice and chased mirage 
he reached the age of superannuation. 
s! the ways of justice like the ways 
rovidence are inscrutable. And who 

blame, if not, the system. 

2. The appellant questioned the 
rectness and validity of the order of 
pulsory retirement in Writ Petition 
_ 22 of 1964 which came to be dispo- 
of after a lapse of six years on Nov- 
ber 28, 1970. In his writ petition 


one being the one who had passed the 
impugned order of compulsory retire- 
ment. The grievance in the writ petiti- 
on was that penalty of compulsory reti- 
rement was imposed upon the appellant 
without affording the appellant an ade- 
quate opportunity to defend himself and 
to explain the charges levelled against 
him. In short it was alleged that the 
enquiry was held in violation of the prin- 
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ciples of natural justice. 

3. The respondents resisted the writ 
petition inter alia contending that as the 
punishment of compulsory retirement 
does not tantamount to dismissal or re- 
moval from service as contemplated by 
Art. 311 (J) and therefore, no formal 
enquiry was necessary to be_ held before 
imposing the penalty. It was contended 
that adequate opportunity was afforded 
to the appellant to controvert the charges 
and defend himself. 


4. Surprinsingly, when the matter 
was taken up for hearing, the learned 
Judicial Commissioner suo moto raised 
the objection that in the absence of 
Union of India being made a party, the 
petition was not properly constituted. 


5. After an elaborate discussion, 
the learned Judicial Commissioner recor- 
ded a finding that Government of India 
was a necessary party and in its absence 
the petition is incompetent and must be 
rejected. After having reached this firm 
conclusion, the learned Judicial Commi- 
ssioner proceeded to investigate the 
contention of the appellant that the en- 
quiry against him was held in violation 
of the principles of natural justice, and 
that the Chief Forest Officer being not 
the appointing authority could not im- 
pose the penalty of compulsory retirement 
on the appellant. In respect of the second 
contention, the learned Judicial Commi- 
ssioner held that as it has been unques- 
tionably established that the appellant 
was appointed by the Chief Commissi- 
oner the Chief Forest Officer, a subor- 
dinate of the Chief Commissioner was 
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not competent to impose the Penalty « 
compulsory retirement and therefore ¢ 
merits the order was bad. However, co; 
sistent with his view that the writ pet 
tion in the absence of Union of Ind. 
was incompetent, he rejected the wr 
petition. Hence this appeal by speci 
leave. ‘ 
6. This appeal reached hearing ¢ 
July 26, 1984 and after hearing Mr. D.} 
Mukherjee, learned counsel for the app 
llant and Mr. Abdul Khader, learne 
counsel for Tripura Administration, ¥ 
told them that the appeal is being allowe 
and the impugned order is being sg 
aside. However, at this stage, Mr. Abdi 
Khader, learned counsel for he State c 
Tripura pointed out that as the appellar 
even on his showing has reached the ag 
of superannuation, even if the impugne 
order is illegal and invalid, the relief c 
reinstatement cannot be granted to hin 
As the facts were not clear, a direction wa 
given that the matter be listed on Augus 
7, 1984 for clarification about the date ¢ 
superannuation of the appellant. At th 
resumed hearing it was conceded tha 
had the appellant not been compulsoril 
retired from service, he would hav 
retired on superannuation on Decembe 
6, 1978. In this fact situation th 
relief of physical reinstatement coul 
not be granted. On that day a directio 
was given that the second responden 
should compute and calculate the back 
wages payable to the appellant on th 
footing that the order of compulsof 
retirement is illegal and invalid am 
the appellant continued to be 1 
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ice till December 6, 1978. The 
er thereafter was listed on October 
1984 when Mr. Abdul Khader, 
ed counsel for the second respon- 
produced before us the rough com- 
tion made by the competent autho- 
pursuant to out direction showing 
approximately Rs. 93,000/- would 
ayable to the appellant as and by 
of back-wages and he would be 
led to gratuity and pension there- 
The plight of the appellant lent 
ncy to the matter inasmuch as the 
llant wss without succour for a 
period, a direction was given that 
econd respondent i.e. Tripura Ad- 
istration should pay Rs. 93,000/- by 
mand draft drawn in favour of the 
lant within four weeks from the 
. of the order. A further direction 
given that year to year calculation 
omputation of back wages must be 
mitted the Court. 


7. Kamal Baran Dev son of the 
ellant filed an affidavit dated Novem- 
7, 1984 in which he pointed out 
-had the appellant continued in ser- 
, if the illegal order of compulsory 
rement had not been made, he would 
e earned two promotions, namely, as 
est Ranger and Senior Forest Ranger, 
osts in Class IJf and IV grade. Acco- 
1g to the appellant’s computation, has 
sion be fixed at Rs. 550/- p.m. Accor- 
gto him, he would be entitled to re- 
erRs. 3,25,000/- from the respondents 
the period upto and inclusive of July, 
4, 
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8. Shri R. M. Dutta, Deputy Con- 
servator of Forests, Government of Tri- 
pura filed a counter-affidavit in which 
it is pointed out that looking to the age 
and qualifications of the appellant, he 
would not have earned a single promo- 
tion. It was pointed out that the post of 
Forest Ranger and that of Senior Forest 
Ranger are governed by the recruitment 
rules which came into force in 1965 which 
did not envisage automation promotion 
purely according to seniority. It was also 
pointed out that seniority is was also 
pointed out that seniority is only one of 
the criteria that the Departmental Promo- 
tion Committee has to take into consi- 
deration while recommending the promo- 
tion of a Forester to the post of Forest 
Ranger. It was further pointed out that 
the revised pay scale for the post ofa 
Forester was Rs. 260-495/- effective from 
March 1, 1974 and that the appellant 
would have retired in that scale. To this 
affidavit was annexed calculations mon- 
thwise and it was pointed out that at best 
the appellant would be entitled to Rs. 93, 
444.80 p. inclusive of pension from 
6-12-78 to September 30, 1984, encash- 
ment of leave and gratuity. 


9. Mr. D.N. Mukherjee, learned 
counsel for the appellant urged that we 
should not accept the computation as 
made by the competent authority as 
set out in the annexure to the aflidavit 
of ShriR. M. Dutta. Toa query of the 
court as to how the appellant has 
worked out his arrears of back-wages 
at Rs. 25,000/-, there was hardly any 
convincing answer though some rough 
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and ready calculation was attempted to 
be offered to us which we find very 
difficult to implicitly rely upon. 


10. Mr. Abdul Khader fairly stated 


that it is difficult to support the judgement 


of the learned Judicial Commissioner 
thatin the absence of Union of India 
being impleaded asa party, the petition 
as constituted was incompetent. We 
have not been able to appreciate why the 
learned Judicial Commissioner should 
have taken upon himself to raise this 


untenable contention even though the . 


respondents did not raise such a conten- 
tion Respondent No. 1 is shown to be 
the Secretary to the Government of 
India, Ministry of Home Affairs. If there 
was technical error in the draftsman- 
ship of the petition by a lawyer, a For- 
ester a class IV low grade servant should 
not have been made to suffer. An oral 
request to correct the description of the 
First respondent would have satisfied 
the procedural requirement. By raising 
and accepting such acontention, after a 
lapse of six years, the law is brought into 
ridicule. The court could have convenie- 
ntly read the cause title as Government 
of India which means Union of India 
through the Secretary, Ministry of Home 
Affaires instead of the description set out 
in the writ petition and this very peti- 
tion would be competent by any stan- 
dard. The contention is all the more 
objectionable for the additional reason 
that the appointing authotity of the appe- 
llant, the Chief Commissioner of the 
Government of Tripura as well the 
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Chief Forest Officer who passed ft 
impugned order were impleaded and th 
represented the administration of Tripu 
Government as well as the concern 
officers. Therefore, not only the petitic 
as drawn up was competent but no bo; 
of contention could he taken about j 
incompetence. Mr. Abdul Khade 
learned counsel for the Governme} 
of Tripura rightly did not press th 
point. 4 

11. The learned Judicial Comm 
ssioner rightly held that the impugne 
order of compulsory retirement we 
imposed by an authority not competer 
to impost the same and therefore it isa 
initio illegal and invalid. Further, it ag 
pears crystal clear from the record the 
in this case when the appellant was onl 
42 years of age, compulsory retiremet 
was imposed as a penalty for misconduct 
We are not unaware of the legal positio 
that where relevant service provide fo 
an age of superannuation and permit 
compulsory retirement in public interes 
on reaching a certain age lower than th 
age of superannuation, an order of com 
pulsory retirement according to relevan 
service rules cannot be styled as impo 
sing a penalty and obviously Art. 31 
(2) will not be attracted. As held b 
this Court in Shyam Lal vy. State of U. P 
(1955) 1 SCR 26: an order of compul 
sory retiremont differs both fron 
an order of dismissal and an order 0 
removal from service in that it is no 
a form of punishment prescribed } 
the rules, and involves no penal cons¢é 
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ences, inasmuch as the person who 
tires is entitled to pension proportio- 
te.to the period of service standing to 
s credit. ‘See State of Bombay v. 
ubhagchand M. Doshi 1958 SCR 571. 
thus appears that where the relevant 
Tvice rules fixed both an age of super- 


nuation and an age of compulsory 
tirement and the services of a Govern- 


ent servant governed by the rules are 
rminated between these two points of 
e, the order of compulsory retirement 
uld not be said to cast a stigma and 
ould not attract Art. 31]. But where 
ere is no rule fixing the age of compul- 
ry retirement or if there is cne and 


e servant is retired before the age 
rescribed therein, then that can be 


garded only as dismissal or removal 
ithin Art. 311 (2).’ See Saubhagchand 
oshi’s case at 579 (of SCR). In this 
ase it is admitted that the relevant ser- 
ice rules prescribed an age of supera- 
nuation. It was not pointed out that 
nat relevant rules fixed some other age 
eyond which and before reaching the 
ge of superannuation, a Government 
ervant can be compulsorily retired 
n public interest. Norit is claimed 
hat the order of compulsory retirement 
n this case was made under the relevant 
ervice rules in public interest. It would 
ave been atrocious to contend to that 


ffect in respect of a Forester, a low 
rade class [V servant who would be 


equired to be compulsorily retired in 
ublic interest. But if there was such 
1 rule we would have positively exami- 
ied the same. At any rate, it is crystal 
lear that the appellant was aged only 
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42 when the order of compulsory _retire- 
ment was made. It was not sought to 
be supported on the ground that the 
appellant having put in service for a 
certain number of years, he could have 
been compulsorily retired. On the con- 
trary it is admitted that the order of com- 


pulsory retirement was by way of penalty 
Imposed upon him for misconduct after 


an enquiry. Obviously therefore, Art: 
311 (2) will be attracted and an enquiry 
in accordance with the rules of natural 
justice would be a pre-requisite before 
imposing any penalty. It would be 
presently pointed out that the enquiry 
was sham and held in violation of prin- 
ciples of natural justice. 

12. The enquiry officer issued a 
notice that the enquiry against the appe- 
llant would be held at Rangamura but 
at short notice subsequently, the venue 


was suddenly shifted to Radhnagar where 


the appellant could not keep his witne- 
sses present. He did not have an oppor- 
tunity of examining the records used 


against him. Therefore, for more than 
one reason, the enquiry appears to have 


been held in violation of principles of 
natural justice and is vitiated. It the 
enquiry was illegal, any punishment 
imposed as a result of the enquiry. must 
fail. Therefore, the order of compul- 
sory retirement is bad. for more than 
One reason and liable to be set aside and 
is hereby set aside. 

13. Once the order of compulsory 
retirement is set aside, the appellant 
continues to be in service. He _ has 
reached the age of superannuation as on 
December 6, 1978 as pointed out in the 
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affidavit and not controverted. There- 
fore, it is not permissible to direct his 
reinstatement in service. He would be 


entitled to back-wages from the date of 


compulsory retirement on October 16, 
1962 till the date of his superannuation 
on December 6, 1978. 


14. Before we determine the amo- 
unt payable as back-wages, we must 
make it distinctly clear that while com- 
puting the amount we have kept in view 
the meagre monthly salary which the 
appellant would have received for the 
years 1974 when the pay scale of his post 
was revised. In any pear if he had-re- 
ceived full salary, he was not liable to 
pay income-tax at the rates then in force. 
Even the revised salary with the exemp- 
tion limit of income-tax going up would 
have not been assessable to income-tax. 
And this lowest grade Class IV servant, 
we were informed had no other source 
of income, Now that the amount is paya- 
ble in the lump sum, presumably the 
Government may resort to Sec. 192 of 
the Income-tax Act. But let it be made 
distinctly clear that the appellant is en- 
titled to the benefit of Sec. 89 and Rule 
21A of the Income-tax Rules and he is 
entitled to relief under Sec. 89. There- 
fore, while computing the total amount, 
we have kept the spread-over in view 
and in no year any income-tax is deduc- 
tible from the meagre salary of this low 
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paid IV employee. If therefore, any 
deduction is made towards income-tax 
while making the payment, it is incum- 
bent upon the Tripura administration to 
take all necessary steps to obtain the 
relief for the appellant under Sec. 89 of 
the Income-tax Act read with Rule 214 
of the Income Tax Rules. 


15. As pointed out earlier, rival 
contentions and calculations have been 
examined by us and keeping them in 
view and having regard to the circumsta- 


ees of the case, we direct that over 


and above the amount of Rs. 93,000/- 
already paid to the appellant, he should 
be paid Rs, 7,000/- more towards back 
wages and pension upto and _ inclusive 
of December 31, 1984. The respondent 
shall pay pension at the rate of Rs. 400/ 
from January 1, 1984. The appellant 
shall also be paid dearness allowance if 
admissible to pensioners getting pension 
at Rs. 400/- p.m. The appellant shall 
also be paid gratuity at the admissible 
rate treating him in service upto and 
inclusive of December 6, 1978. The 
payment herein directed shall be made 
within a period of eight weeks from to- 
day. The respondent shall also pay 
costs to the appellant quantified at Rs. 
2,U00/-.. Appeal is allowed to the a 
herein indicate. 


Appeal allowed. 
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spondents. 


rei oa 


Ranganath ‘Misra, J.:—These ap- 


ls are by special leave and two of 


se are by Junior Engineers while the 
er four are by Assistant Engineers 


rking under the respondent Bihar 
In Sept. 1975,. 


te Electricity Board. 
. Board advertised in local newspa- 
-s that selection of Electrical Engi- 
2rs would be made under an ‘‘Emp- 
ment Promotion Programme’ and 
gineers with 50 percent marks in the 
ree examination would be eligible for 
nsideration. In due course, such selec- 
n was made and a group of Appren- 
e Engineers also called Trainee Engi- 


erg came to serve under the Board. 


These selected engineers had already com- 
pleted their training for the purpose of 
obtaining the degree in engineering. The 
graduate trainees were called upon to 
report for a period of six months’ trai- 
ning with effect from April 1, 1977. In 
March 1977, the Board had indicated 
that the training does not guarantee 
employment under the Board but in 
Aug. 1977, the Board resolved that 200 
vacant posts of Junior Engineers would 
be filled on’ the basis of chain system 
and the existing trainees would be con- 
tinued as trainees on existing stipends. 
As time elapased and no appointments 
were made as represented by the Board, 
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representation was made by some of the 
trainee engineers pointing out that un- 
less the Board’s decision of Sept. 1977, 
was implemented without loss of time 
some of them would become overaged 
for appointment under Government 
Soon after the said representation, the 
Board extended deputation of the trai- 
nee engineers and indicated that the 
deputation to Thermal Power Stations 
under the Board would be of permanent 
nature. The Board published a notice 
on March 13, 1979, to the effect that a 
decision regarding regular employment 


of degree and diploma trainee engineers 
of the Board for the post of Assistant 
Electrical Engineers and Junior Electri- 
cal Engineers has been taken by the 
State Government and on completion 
of their training in Oct. 1979, regular 
appointment would be made. It was 
further pointed out there in that those 
trainees who had left training should 
join at the places of their respective 
posting latest by March 88, 1979, failing 
which they would not be considered for 
regular appointments. As the Board did 
not give effect to its representations and 
decisions, the graduate engineers emp- 
loyed as Assistant Engineers or Junior 
Engineers started agitating for imple- 
mentation of the Board’s decisions from 
time to time. Ultimately, on March 
8, 1979, at a high level meeting where 
the Speaker of the Legislative Assembly 
presided, the Chief Minister was present 
and among others participating in the 
meeting were the Commissioner of Irri- 
gation and Electricity, the Chairman of 
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the Board and the Secretary of Irriga 
tion and Electricity, it was decided : 


“After completion of one year 
training (which is October 1979) as deci 
ded by the Board they will be appointe 
in the post of Assistant Electrical Engi 
neerand Junior Electrical Engineer 
‘provisional regular basis’ After appoin 
ment they will remain on probation fo 
two years. During the probation perio 
if their conduct is found satisfactory of 
the availability of permanent posts anc 
onthe basis of inter se seniority in th 
cadre they shall be confirmed.” 


“They will be appointed on regula: 
basis after the completion of trainings 
period and examination as proposed vid 
office order No. 1548 nated 26-10-78 wil 
not be taken. 


The Board communicated the afore 
said decision to the Project Manager: 
and Thermal Power Stations of the Board, 
yet the decision was not implementec 
and the apprentice engineers continue¢ 
to serve as Assistant Engineers an¢ 
Junior Engineers on ex cadre basis, with: 
out security and stability of service, Some 
unemployed Engineers approached th 
High Court at Patna challenging the 
continuity of the trainee Engineers in the 
employment of the Board. The Board 
took the stand before the High Court 
the trainees engineers belonged to 4 
separate class and held ex cadre appoint- 
ment Assistant Engineers and Juniot 
Engineers. The High Court took the 
view that their continuity on ex cadre 
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was not open to challenge on the 
nd of non-compliance of Rules. In 
, 1980, these writ petitions were 
issed. Emboldened by the accep- 
of their stand by the High Court, 
oard started exhibiting a negative 
oach in its treatment towards the 
ee engineers. Ultimately the appe- 
moved the High Court for a direc- 
to the Board to encadre them but 
. These appeals are directed against 
ecision of the High Court. 


2. A few important aspects emerge 
the record (1) the Board did repre- 
to the trainee engineers from time 
e that after their training was com- 
d, they would be absorbed in regular 
oyment of the Board; (2) when some 
le engineers were getting age-barred 
Government employment and had 
the Board, they were told to come 
- under the temotation of getting 
nanently employed under the Board; 
vyhen the Board was reeling under a 
ec of its employees, these trainee 
neers had stood by the Board to 
yup the generation and distribution 
lectricity and had been assured of 
rption; and(4) the Board had decided 
bsord them on permanent basis but 
ally on a probation of two years 
out conducting any further examina- 


3. On March 13, 1979, a notice was 
ed by the Board to the following 
che 


“A decision regarding regular 
loyment of degree and diploma 
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trainees of Bihar State Electricity Bo- 
ard in the posts of Assistant Electrical 
Engineer and Junior Electrical Engineer 
has been taken by the State Government. 
On completion of their training in Octo- 
ber, 1979, their regular appointments 
will be made. Therefore, those trainees 
who have left their training are informed 
to join at the places of their respective 
postings latest by 18-3-1979. Those 
trainees who will not present themselves 
by the said date will be neither conside- 
red for being taken in training nor 
their regular appointments will be con- 
sidered.” 


On April 26, 1979, the Board app- 
roved the proposal contained in the 
proceedings of a meeting relating to 
absorption of the appellant engineers in 
which the Speaker of the Legislative 
Assembly presided and the Chief Mini- 
ster, the Commissioner of Irrigation and 
Electricity, the Chairman of the Board 
and the Secretary of Irrigation and Elec- 
tricity participated. The proceedings, inter 
alia, stated : 


“(1). It was decided that after 
completion of one year’s training (which 
is October, 1979) as decided by the 
Board, they will be appointed in the 
posts of Assistant Electrical Engineers 
and Junior Electrical Engineers on 
provisional basis. After appointment, 
they will remain on probation for two 
years During probation period if their 
conduct is found satisfactory and on 
the availability of permanent posts and 
on the basis of inter se seniority in the 
cadre, their appointments will be con- 
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firmed. 
. (2) They will be appointed on 
regular basis after the completion of the 
training period and the examination pro- 
posed vide office order. No 1548 dated 
26-10-1978 will not be taken. 

X X x X X 


(9) It is also decided that the 
benefit of regular appointment is being 
given to the trainees under special 
circumstances which will not be an 
example for the future and when either 


under the Apprenticeship Act or under — 


any other scheme anyone is taken as 
apprentice, he will be discontinued after 
the period of apprenticeship. In any 
circumstance, neither period of apprenti- 
ceship will be extended nor will they 
have any claim for appointment under 
the Board.” 


4. We have referred to these two 
documents out of several of them 
avilable on the record to show that the 
Board was aware of the position that 
these trainee engineers formed a special 
class and very peculiar circumstances 
warranted a definitely special treatment 
in regard to them, yet it is unfortunate 
that a statutory body like the Board 
has failed to stand up to its representa- 
tions made from time to a group of 
engineers who had spent years of their 
valuable life for qualifying themselves 
as engineers and who believing the 
representation of the Board and acting 
upon the same continued to remain in 
the employment of the Board as trainee 
engineers foregoing opportunities availa- 
ble to seek other employments and in 


R.N. Wisra’) 
judge 
Supreme Court of Ind 


the process have become’ age-barred fi 
any public employment. This Co 
almost a score of years back in cle 
language indicated in Union of Ind 
v. Indo-Afghan Agencies (1968) 2 SC 
366: 7 | 
‘‘Under our jurisprudence, the Go 
ernment is not exempt from _ liabili 
to carry out the representation ma 
by it as to its future conduct and 
cannot on some undefined and undiscl 
sed ground of necessary or expedien 
fail to carry out the promise solemn 
made by it, nor claim to be the jud 
of its own obligation to the citizen ¢ 
an exparte appraisement of the circum 
tances in which the obligation hi 


arisen.” 
Shah, J.. as the learned Judge the 


was; quoted with approval what Chan¢ 
rasekhara Aiyar, J.had said in Colle 
tor of Bombay v. Municipal Corporatio 
(1952) 3 SCR 43: | 
“Whether it is the equity recogn 
sed in Ransden’s case (1866) LR 1H 
129) or itis some other form of equit 
is not of much importance. Courts mu: 
do justice by the promotion of hones! 
and good faith, as far as it lies in the 
power.” The legal position was reiteré 
tee by this Court in Century Spinning « 
Manufacturing Co. Ltd. v. Ulhasnage 
Municipal Council (1970) 3 SCR 85 
where it was said (Paras 11 & 12): 
“Public bodies are as much boun 
as private individuals to carry out repr 
sentations of facts and promises ma¢ 
by them, relying on which other perso! 
have altered their position to their pr 
judice. The obligation arising agaifi 
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mounting toa promise may be enfor- 
ed ex contract by a person who acts 
pon the promise; when the law requires 
at a contract enforceable at law aga- 
st a public body shall be in certain 
rm or be executed in the manner pres- 
ibed by statute, the obligation may 
e, if the contract be not in that 
rm, enforced against it in oppropriate 


99 


This Court added a pithy observation: 

“If our nascent democracy is to 
rive different standards of conduct for 
e people and the public bodies cannot 
ye permitted. A public body is, in our 
udgement, not exempt from liability to 
arry out its obligations arising out of 
epresentations made by it relying upon 
vhich a citizen has age his position 
o his prejudice.” ; 


In Motilal Padampat Sugar Mills 
So. Ltd. v. State of Uttar Pradesh 
1979) 2 SCC. 409, this Court went ahead 
9 state that the doctrine of promis- 
ory estoppel, but itis a doctrine evol- 
ed by equity in order to prevent injus- 


ice and it can be basis of a cause of- 


iction. 

5. In our view, the principle relied 
3pon in these cases has full application 
othe facts before us. The Board isa 
statutory authority and is ‘State’ within 
the meaning of Art. 12 of the Constitu- 
ion. The Board has tried to seek shel- 
ter under a set of rules framed by it in 
exercise of the powers vested under S. 
19 of the Electricity (Supply) Act of 
1948. In the peculiar facts of the case 


individual out of his representation. 


Oy 
rae 
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we are of the view that the defence is 
illplaced and cannot hold as a shield 
against the application of the equitable 
doctrine. Admittedly, the trainee engi- 
neers before us formed a specific class 
and from time to time the Board treated 
them as members of a class and in its re- 
solution of April 26, 1979, recognised 
this fact and swore to the position that 
such even if apprentice engineers were 
appointed. 

6. Learned counsel appearing for the 
Board indicated to us that the Board 
was prepared to regularise the employ- 
ment of the appellants belonging to the 
of the Assistant Engineers or Junior 
category Engineers subject to their quali- 
fying in the examinations and being for- 
mally recruited as required under the 
rules. They further emphasised that the 


appellants would not be entitled to senio- 


rity above those who have already been. 
regularly employed under the Board. 

' 7, To far as the first aspect is.con- 
cerned, we have sufliciently poiated out 
already that the Board had waived the 
requirement of examination and had, 
while taking advantage of the services 
of the appellants when it was in need, 
delayed the implementation of its repre- 
sentations. But it appears that several 
engineers have also been recruited either 
on permanent or temporary basis aga- 
inst regular vacancies and they are 
not parties to these appeals. The 
appellant therefore, cannot have senio- 
rity above those people and we would 
not be justified in making any direction 
which would prejudice their seniority 
behind their back. It appears that there 


’ 
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have been recruitments even during the 
pendency of these appeals. While gran- 
ting leave and while disposing of misce- 
llaneous petitions for directions, this 
Court has already made it clear that ap- 
pointments pendente lite would be sub- 
ject to the result of the appeals. There- 
fore, the recruits of 1983 are bound to 
be subject to our direction. We are in- 
clined to take the view that the appellants 
being already in employment of the 
Board much prior to 1983 on being taken 
into regular appomtment of the Board 
have to rank above the recruits of 1983 
and in the years thereafter. 

8. The Board in our view is, there- 
fore, bound to regularise the appoint- 
ments of the appellants who had been 
taken as tainee engineers initially and 
have continued to be in the employment 
of the Board. In this view of the matter 
the after hearing was over we issued 
mandamus to the Board to offer regular 
appointment to the apppellants with in 
three months from that day, i.e. May 
3, 1985, in the appropriate carde of 
Assistant Engineer or Junior Engineer, 
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as the case may be, and such appoint 
ments were to be on probation for ' 
period of two years as required unde 
the rules. In regard to seniority th 
appellants have to rank below perme 
nent and temporary recruits to the regi 
lar posts of engineers held under th 
Board prior to 1983 and they shall b 
assigned seniority above such recrui 
pendente lite. We have now indicate 
the reasons by our judgement. Th 
appeals are allowed and the judgemer 
of the High Court is reversed and tk 
Board and is directed to give effect 
the directions indicated above withi 
the specified time. boat | 


9. We hope and trust that tk 
Board will not conduct itself in such a 
embarrassing way in future and.landi 
self in difficulty again. 


10. The appellants shall have the 
costs throughout. One set. of hearin 
fee assessed at Rs. 5,000/- shall be'ac 
missible in. this Court. 


Appeals allowec 
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OBSERVATION 


Payment of Gratuity Act (39 of 1972), Sections 4, 5, 13 and 14— Gratuity pa- 
ble to workman employed under Calcutta Dock Labour Board—Not liable to 
ttachment for satisfaction of decree. 


OBSERVED BY 


Mr. P.N. Bhagwati and 
Mr. Ranganath Misra, 
Hon’ble Judges, Supreme Court of India. 


[IN 


Civil Appeal No. 345 of 1945, decided on 11-2-1985, in the case of Calcutta 
ck Labour Board and another, Appellants v. Smt. Sandhya Mitra and others, Res- 


ndents. | 


TEXT 


Ranganath Misra, J.:—Special leave 
ranted. 


The short question which falls for 
ecision in this appeal is whether gratuity 
ayable to a workman employed under 
1e Calcutta Dock Labour Board (herein- 
fter referred to as ‘Board’) is attachable 
or satisfaction of a decree of the Court. 
Ar. Safiur Rehman was a dock worker 


nd gratuity was payable to him under one 


f the three prevailing schemes of the 
oard. Respondent I filed a suit before 
1e Court of Small Causes at Calcutta as- 
ing for recovery of a sum of money ag- 
inst the widow and son of the said Md. 
afiur Rehman after his death and prayed 
4 attachment of the gratuity payable to 
1e said workman. The Court made an 
tder and called upon the Board to with- 
old payment of the amount whereupon 


the Board pointed out to the Court that 


gratuity was not liable to attachment. On 


receipt of such intimation, the Court 
made an order requiring the Board to 


show cause as to why it may not be pro- 
ceeded against for disobedience of the 


Court’s direction. The Chief Judge of the 
Court of Small Causes examined the ob- 


jection against attachment and overruled 


the same. Against the rejection of objec- 
tion appellants moved the High Court at 


Calcutta and contended that the gratuity 
payable to the workman was not liable to 
attachment. A Division Bench of the 
High Court examined the tenability of the 


contention and came to the following con- 


sclusion. 

“On acareful consideration of the 
legal position we, however, find that the 
learned Chief Judge is right ih 
his conclusion. Plaintiff has a legal right 
to attach any debt payable to his debtor 
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legal representative. This right, however, 
is always subject to exceptions made by 
any statutory provision. Section 13 of the 
Payment of Gratuity Act no doubt bars 
attachment but that only is in respect of 
gratuity payable under that Act. The gra- 
tuity now under attachment is payable 
not under the Act. Section 60 of the 
Code of Civil Procedure as amended may 


bar attachment of gratuity as now under | 


consideration. But that section as it now 
stands had not been made applicable to 
Presidency Small Cause Courts. Under 
Section 8 of the Code, 
adopted certain provisions of the Code 
including Section 60 as amended up to 
1965 and made them applicable to Presi- 


dency Small Cause Courts, Section 6 Cla-_ 


use (g) so adopted reads as follows : 


‘(g)’ Stipends and gratuities allowed 
to pensioners of the Government or pay- 
able out of any service, family pension 
fund notified in Official Gazette by the 
Central Government or the State Gover- 
nment in this behalf and political pensio- 
ners’. This clause dose not cover the gra- 
tuity payable by the Board to a registered 
dock worker and the subsequent. amend- 
ment of this clause not having been ado- 
pted and made applicable by the High 
Court to Presidency Small Cause Court, 
the learned Chief Judge is right in his 
conclusion. 


Next reliance is placed on Rule 9 of 
the Gratuity Rules which no doubt purp- 
orts to exempt gratuity from attachment. 
But these rules not having been made by 
the Central Government on powers dele- 


the High Court — 
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gated by the Parliament under the Do 
Workers (Regulation of Employme 
Act, but by the Board on sub-delegati 
of powers under the scheme, the same 
our view cannot override the legal of t 
plaintiff” 


2. Mr. Mukherjee appearing for t 
appellants maintained that the view tak 
both by the Chief Judge of the Sm: 
Cause Court as also the Division ben 
of the High Court is contrary to law an 
therefore, cannot be sustained. The re 
pondents had filed an appearance thr 
uth counsel but no one emesis in 
hearing. 


3. Section 1 (3) of the Payment 
Gratuity Act (39 of 1972) (‘Act’ fors 


ort), provides that the Act shall exter 
to ports. 


‘Port’ has been defined - 
Section 2 (n) of the Act. There can | 
no dispute that the Calcutta Port is cov 
red by the Indian Ports Act, 1908. It. 
true that under one of the three schems 
framed by the Calcutta Dock Labot 
Board gratuity was payable to Md. S: 
fiur Rehman, but such gratuity must t 
taken to be covered by Section 4 of tk 
Act, in the absence of any notificatic 
contemplated under Section 5. author 
ses the appropriate Government by not 
fication and subject to such conditio1 
as may be specified in that notificatic 
to exempt inter alia, any port to whic 
the Act applies, from the operation « 
the provisions of the Act, if in the opin 
on of the appropriate Government th 
employees in the port are in receipt ¢ 
gratuity or pensionary benefit not les 
favourable than the benefits conferre 
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nder the Act.° Neither the Chief Judge 
or the High Court has found that there 
as been a notification as contemplated 
nder Section 5 of the Act in this case. 
-had also not been contended at any 
lage by the respondents that such a noti- 
cation had been made. 

4. Reference may now be mad to 
ctions 13 and 14 of the Act which are 
sry relevant. 


‘13. Protection of gratuity No 
atuity payable under this Act shall te 
ible to attachment in execution of any 
scree Or order of any civil, revenue or 
iminal court’. 

14. Act to override other enact- 
ents, etc :-— ; 

The provisions of this Act or any 
Je made thereunder shall have effcet 
twithstanding anything inconsistent the- 
with contained in any enactment other 
an this Act orin any instrument or 
ntract having effect by virtue of any 
actment other than this Act.” 


5. We may point out that by Cen- 
1 Act No. 25 of 1984 Section 13 has 
en amended with effect from July 1, 
84, and the amended section reads 
us :— 

‘No gratuity payable under this Act 
dno gratuity payable to an employee 
ployed in any establishment, factory, 
ne oilfield, plantation port, railway 
mpany or shop exempted under Sec. 
hall be liable to attachment in execu- 
n of any decree or order of any civil, 
enue, or criminal Court”. In the 
ence of any notification within the 
aning of Section 5 of the Act the 


oT 
Co) 


R. N. Misra 
Judge 
Supreme Court of India 


amendment is not relevant for considera- 
tion. Section 14.has overriding effect 
and Section 13 gives total immunity to 
gratuity from attachment. The Preamble 
of the Act clearly indicates the legislative 
intention that the Act sought to provide 
a scheme for payment of gratuity to all 
employees engaged in, inter alia, ports 
and under this Act gratuity was payable 
to workers like Md. Safiur. Rehman. The 
gratuity which was payable to him squa- 
rely came within the purview of the Act 
and, therfore, became antitled to immuni- 
ty under Sec. 13 thereof. 


6. In Section 60 of the Code of 
Civil Procedure provision for exemption 
from attachment has been made and 
adetailed list has been provided in sub- 
section (1) threof in clauses (a) to (q). 
Clause (g) thereof exempts stipends and 
pratuities allowed to pensioners of the 
Government or ofa local authority or 
of any other employer from attachment. 
It may be pointed out that the words 
‘“Jocal authority” or “other employer” 
were inserted into the statute by the 
amending Act of 1976 with effect from 
February 1, 1977. The Chief Judge as also 
the High Court relying on the provisions 
of Section 8 of Code took the view that 
unless extended by the High Court of 
Calcutta, the protection of Section 60 
was not available in regard to procee- 
dings before the Presidency small Cause 
Court at Calcutta. It appears that the 
Calcutta High Court in exercise of 
power under Section 8 of the Code had 
extended the provision of the Section 60 
of the Code but the High Court seems 
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to have wrongly taken the view that the 
effect of Section 97 of the Amending Act 
of 1976 was that the notification of the 
High Court was no more effective unless 
reemade. It is wholly unnecessary for 
the disposal of this appeal to examine 
that aspect as in our view the immunity 
under Section 13 of the Act is adequate 
to accept the appeal and find against the 
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respondent. We, therefore, allow tl 
appeal and hold that the Chief Judge ; 
also the High Court were in error in tal 
ing the view that gratuity payable to M 
Safiur Rehman was liable to attachmer 
Parties are directed to bear their ov 


costs. 


Appeal allowe 
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OBSERVATION 


(A) Evidence Act (1 of 1872), S.3—Appreciation of evidence— Criminal 
ses—Witmesses, Govt. Servants or police officers assisting investigation 
encies — Their evidence cannot be rejected merely on that count. Decision 
Gujarat High Court, Reversed—(i) (enal Code) (45 of 1960), S. 161—(ii) 
revention of Corruption Act (2 of 1947), Ss 5 (1) (d), 5(2)—(Criminal trial — 
ppreciation of evidence Rejection of evidence of a witness by giving hima 
bel, not permissible), 

(B) Evidence Act (1 of 1872), Ss. 115, 114—Non—predaction of material 
tness—Bribery case—Failure of prosecution to examine an inspector who 
sis ed Dy. S.P. to fetch fanch witnesses—Witness, not a material witness — 
osecution offering witness for. cross examination Counsel of accused not 
ing advantage ofthe same Held, it was not open to accused to comment 
onthe so-called failure of prosecution to examine the Inspector, nor the 
urt could draw adverse inference against prosecution, 

(C) Prevention of Corruption Act (s of 1947), Sc, 5(2) and 5(1) (d) — Convic- 
on under §. 5(1) (@) r/w 8. 5(2) as also under 5, 161, Penal Code—Sentence - 
ccused, an Income-tax Officer -Long time elapsed since commission of offe- 
ce—Accused, also retired from service — Accused taking large amount as bribe 
-Loss to public revenue - Held there was no special circumstances justifying 
Jourt taking lenient view. 


OBSERVED BY 


Mr. O. Chinnappa Reddy and 
Mr. E.C. Venkataramiah 
Hon’ble Judges, Supreme Court of India 


IN 


Criminal Appeal No. 180 of 1976, decided on 16-4-1985 in the case of State of 
jujarat, Appellant v. Raghunath Vamanrao Baxi, Respondent. 


TEAS 


O. Chinnappa Reddy, J. :— The vention of Corruption Act. He was 
Zespondent was an Income-tax Officer. sentenced to undergo rigorous imprison- 
Je was tried and convicted by the Addi- ment for one year and to pay a fine of 
ional Special Judge, Ahmedabad of Rs. 2,000/-on each of the two counts. 
fences under S. 161, Penal Code and On appeal, the High Court of Gujarat 
. 5(2) read with S. 5 (1)(d) of the pre- acquitted the accused of both the offen- 
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ces. The State of Gujarat has preferred 
this appeal by special leave of this court 
under Art. 136 of the Constitution. 

2. The case of the prosecution 
briefly was as follows : 

One Shashi Kant Mansukh Lal Sheth 
(P.W.2) was the Managing partner of a 
firm known as M/s. Hind Fertilizers, 
Bhavnagar. The assessments for the 
years 1968-69, 1969-70, 1970-71 and 
1971-72 were pending before the accused 
Income-tax Officer. Between June and 
October 197], there were nine hearings 


of the case. On 7-3-72, Laxmikant Sheth ~ 


(P.W.7) the Income-tax practioner who 
was representing the firm, recived notice 
directing the firm’s representative to 
attend his office on 14-3-72 with the 
firm’s books of account and to show 
cause why sums totalling Rs. 1,94,378 
should not be added to their returns of 
income for the years in question. The 
firm felt that the notice was not justified. 
As P.W.7 would be busy on 14-3-72, it 
was decided that they would go to the 
income-tax office with their books of 
account on 13th itself. On 10-3-72, Shashi 
Kant Sheth (P.W.2) contacted the in- 
come-tax officer on the telephone and 
‘the latter asked him to meet him at his 
residence at 2.00 P.M. Shashi Kant went 
to the house of accused at Bhavnagar 
that afternoon. He was told to come 
again on the evening of 13th. On the 
13th, P. Ws. 2 and 7 went to the office 
and submitted the reply to the show cause 
notice. The accused wanted them to 
meet him againon 14th P.W.7 said he 
was busy on 14th, The accused then 
asked P.W. 2 to come alone. As previo- 
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usly agreed on 10th, Shashi Kant we: 
to the house of the accused on the nig 
of 13th when the accused told him th 
the clarification given by the firm was n 
satisfactory and that they would hay 


to pay a sum of about Rs. 125000/- | 
way of tax unlessa sum of Rs. 40,0( 


was given to him as a bribe. On P.W. 
pleading his inability to pay such a lar; 
sum, it was settled thata sum of R 
12,500 should be paid. P.W.2 wanted 1 
consult his partner. He was told by tl 
accused that he should bring the amow 
to his house on the evening of 14 
March, 1973. Thereafter, Shashi Kaz 
contacted Shri Judeja, Deputy Superit 


tendent of Police, CBI who was campir 
at Bhavnagar. Shashi Kant complaine 


to him about the demand of bribe of R 
12,500 by the accused. Shri Judeja the 
took the necessary steps for laying a tra 


Two officers of the postal departme 
Shri Parikh, Manager, Postal Store Depo 


Ahmedabad (P.W.3) who was staying | 
the quest-house, and Shri Panchal, a 
officer of the Postal Department statione 
at Bhavnagar itself were requested t 
serve as panch witness. Shashi Kar 
was asked to bring currency notes o 
the value of Rs. 125,00. The notes wer 
treated with phenolphthalein powde 
Shashi Kant put the notes in his pocket 
He was instructed to go to the house ¢ 
the accused accompanied by Parikh an 
to tender the amount to the accused. O 
the accused receiving the amount. Shi 
Parikh was to come out of the hous 
and signal the police party to come. 4 
panchnama stating all these facts wa 
duly prepared at the quest house. Theré 


pori No 88 p 03 


er, as arranged, the raiding party 
loceeded towards the house of the 
cused. Shashi Kant and Parikh, P.W. 
and 3, went inside, Shashi Kant 
roduced Parikh to him asa member 
his staff. They chatted generally for 
me time. The accused than mentioned 
out the amount to be paid to him 
ereupon Shashi Kant handed over the 
ndle of currency notes to him. The 
rrency notey were received by the 
cused who carefully put them in a 
wspaper, and folded the newspaper. 
rikh then went out and signalled to the 
lice party Judeja, Dy. Supdt. of Police 
W. 9, the other Panch-witness Panchal 
id the rest of the police party rushed 
side. The notes were seized. The 
cused was asked to dip his fingers ina 
lution of bicarbonate. The solution 
rned pink. Thereafter, the panchnama 
is prepared. After the investigation 
is duly completed, the respondent was 
arge-sheeted for the two offences of 
1ich he was ultimately convicted. 


3. The defence of the accused was 
at the prosecution case was false. 
ashi Kant came to his house with a 
anger on the night of 14-3-72. He 
is surprised at his visit, but for the 
ke of courtesy, he asked him to sit 
wn and asked him the purpose of his 
sit. Instead of reply him, Shashi Kant 
id the stranger stated talking about 
litics to him. He told him that he was 
yublic servant'and he was not interested 
politics. He also told him that he 
anted to go to feed. He went to the 
let for a few minutes and when he re- 


O. Chinazppa Reddy 
judge 
Supreme Court of India 


turned, Shashi Kant and the stranger 
Stood up and went away after shaking 
hands with him. A few moments later 
they returned with the police party. They 
must have planted the notes in the news- 
paper which was lying on the table when 
he had gone to the toilet. 


4. It is seen from the facts narra- 
ted above that the meeting of Shashi 
Kant and Parikh with the accused on 
the night of 14-3-72 at 8.00 P.M. is not 
disputed. It is also not disputed that 
Shashi Kant and Parikh talked to the 
accused for quite a considerable time, 
nearly 40 minutes. It is further not dis- 
puted that within afew moments after 
Shashi Kant and Parikh left the accused, 
Judeja, Panchal and rest of the police 
party entered the house of the accused 
and currency notes of the value of Rs. 
12,500/- were seized from the folds of a 
newspaper lying on the table. The accu- 
sed was present all the time and there 
was no protest by him. That the fingers 


of the accused were also dipped in some 


solution is not disputed. The only ques- 
tion is whether the amount of Rs. 12,50 
was received by the accused as a bribe or 
whether the amount was planted by 
Shashi Kant and Parikh during the brief 
visit of the accused to the toilet. The 
learned Sessions Judge accepted the evice- 
nce of Shashi Kant, Parikh and Judeja 
and convicted the accused as aforesaid. 
The High Court, however, took a 
remarkably curious view of the evide- 
nce and acquitted the accused. The 
High Court narrated several circums- 
tances one after another, why the 
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prosecution cause should not be accepted. 
We have considered every one of the 
circumstances and we find that there is 
not a single satisfactory circumstance 
reasonably justifying the acquittal. On 
the other hand we find that everyone of 
the circumstinces is overstated and 
fanciful. 


5. The most important circumsta- 
nce which seems to have weighed heavily 
with the High Court, almost to the point 
of obsession, was that Parikh and Pan- 


chal were not independent witnesses as 


they were both government servants and 
as they had some previous acquaintance 
with Inspector Sharma who was assisting 
Judeja in the investigation. The High 
Court was of the view that some other 
respectable residents of Bhavnagar should 
have been called as Panch-witnesses to 
be associated with the raid. We are 
afraid the High Court has entirely mis- 
directed itself in appreciating the evide- 
nce. In their approach to the evidence, 
the High Court has done injustice to the 
witnesses and this has_ resuljted ina 
grave miscarriage of Justice. In appre- 
ciating oral evidence, the question in 
each case is whether the witness is 
a truthful witness and whether there 
is anything to doubt his veracity in any 
particular matter about which he deposes. 
Where the witness is found to be untru- 
thful on material facts that is an end of 
the matter. Where the witness is found 
to be partly truthful or to spring 
from — tainted sources, the Court 
may take the precaution of seek- 
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ing some corroboration, adequate a 
reasonable to meet the demands of 1 
situation, but a court is not entitled 
reject the evidence of a witnesses mer 
because they are government servan 
who, in the course of their duties or ev 
otherwise, might have come into contr: 
with investigating officers and who mig 


have been requested to assist the inve; 
gating agencies. If their association w 
the investigating agencies is unusu 
frequent or designed, there may 

occasion to view their evidence with s 
picion. But merely because they ; 
called in to associate themselves w 
the investigation as they happened 
be available or it is convenient to ¢ 
them, it is no ground to view their evic 
nce with suspicion. Even in cases whe 
officers who, in the course of their duti 
generally assist the investigating agenci 
there is no need to view their evider 
with suspicion as an invariable rule. F 
example in rural areas, investigati 
officers would ordinarily think of calli 
in the village officers, such as, the He 
man, the Patel or Patwari to act as pun 
witnesses, as they are expected to | 
respectable persons of the locality. 
does not mean that their evide 
should be viewed with suspicion becal 
they are government servants or beca 
they are generally associated with inves 


gating agencies whenever there is a crif 
in the village. For that matter it would 
wrong to reject the evidence of po 
officers either on the mere ground that 
are intersted in the success of the pI 
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tion. The court may be justified in 
oking with suspicion upon the evide- 
of officers who have been demon- 
ted to have displayed excess of zeal 
the conduct and success of the pro- 
ution. Butto reject the evidence of 
official witnesses as the High Court 
done in the present case, is going 
far. We think that it is extremely 
air to a witness to reject his evide- 
by merely giving him a label. 

6. There were two panch witnesses 
ikh and Panchal of whom Parikh has 
in examined as P. W. 3 while Panchal 
not been examined. We have taken 
pbugh the whole of the deposition of 
ikh and we find nothing whatever to 
ibt his veracity. Nothing was sug- 
ted to him asto why he should give 
se evidence to implicate the accused. 
that was elicited from him was that 
had worked as departmental inquiry 
cer and also to defend delinquents in 
+h inquiries in his department. He 
J become acquainted with Inspector 
arma fifteen days before March 14, 
J2 as he was defending a delinquent at 
avnagar in a case in which Shri 
arma was the prosecuting officer. 
ri Panchal, who was Assistant Superin- 
ident of Post Offices, Bhavnagar was 
» Inquiry Officer in that case. This is 
ted to be the “close association” of 
»two panch witnesses with the inves- 
ating agency in this case. It 1s impos- 
le to subscribe to this view. When 
deja, Deputy Superintendent of Police 
ced Inspector Sharma to get two in- 
pendent panch witnesses, Parikh was 
adily avilable in the guest house and 
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he had known Panchal as the Inquiry 
Officer ina departmental inquiry in the 
Postal Departmental. Both of them 
being Government servants belonging 
to a different department, if Inspector 
Sharma thought that they could be cal- 
led as independent panch witnesses we 
are unable to impute any motives to the 
investigating agency or to cast aspersions 
on the witnesses Parikh and panchal. 
We do not have any doubt in accepting 
the evidence of Parikh as that of an in- 
dependent witness. Having examined 
his evidence in detail, we find his evide- 
nce to be truthful. His evidence subs- 
tantiates the evidence of P. W. 2 about 
the acceptance of the bribe by the accu- 
sed and his keeping the money ina fol- 
ded newspaper. If we accept the evide- 
nce of P. Ws 2 and 4, the prosecution 
case that the money was given as a bribe 
must be accepted and the defence ver- 
sion that the money was planted must 
be rejected. 


7. The other circumstances upon 
which the High Court relied are very 
trivial and it is unnecessary to burden 
this judgement with a seriatim discussion 
of those circumstances. For example, 
one of the circumstances was that if the 
accused had arranged that P. W. 2 shou- 
ld come to him on the evening of 14th 
with the bribe, he would have been 
waiting in his house to receive him with 
the doors of the house open so that 
the bribe-giver may walk in stright and 
he was not likely to have kept the doors 
closed and wait for bribe-giver to knock 
at the door. We consider it needless 
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even to comment upon this circumsta- 
nce. Another circumstance upon which 
the High Court relied was that the accu- 
sed was not likely to have talked with 
P. Ws 2 and 3 for as long as 40 minutes 
if he was accepting a bribe. He would 
have meerly received the money and 
sent them away. The very fact that he 
was talking to them for nearly 40 minu- 
tes indicated that no bribs was given or 
taken. Onthe other hand, we consider 
that this is a strong circumstance against 
the accused. The accused knew that 


P. W. 2 was an assessee who had a pen-. 


ding case before him. If the assessee 
paid him a visit after 8.00 P.M. at his 
residence, one would expect the accused 
to immediately suspect the reason for 
the visitand to turn him away at once 
or at least within a few minutes after 
his coming to his house. Instead of 
that, he takes them inside the house, 
talks to them for nearly 40 minutes. 
This conduct of the accused is clearly 
against his innocence. Some question 


was raised that the solution which accor- 
ding to the investigating officer and the 


panch witness turned pink when the 
accused was asked to dip his fingers in 
it, had become yellowish when the che- 
mical examiner examined the solution. 
Nothing really turns on this in view of 
the evidence of P. Ws. 2 and 4 that of 
the investigating officer P. W. 9. 

8. A point was sought to be made 
in this court of the failure of the 
prosecution to examine Inspector Shar- 
ma as a witnees. All that Inspector 
Sharma did in the case was to assist 
Jadeja, Deputy Superintendent of Police 
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and to fetch the two panch witne 
when he was asked to doso. Hec 
not by any means be called a mat 
witness, As some comment was made 
ring the course of the trial about the 
lure of the prosecution to examine 
pector Sharma, the prosecution off 
him for cross examination and kept 
pector Sharma ready in court. The co 
sel for the accused stated that since 
witness had already been dropped by 
prosecution, he did not want to exa 
him unless the court directed him to 
so. After the failure of the counse 
the accused to take advantage of 
offer made by the prosecution, we 
not think that it is open to the accu 
to comment upon the so-called fai 
of the prosecution to examine Inspec 
Sharma as a witness. Nor can we d 
any adverse inference against the prc 
cution. On this question, the High Co 
took the same view as we do. 


9. From the evidence of P. Ws 
and 9, we do not have the sligh 
doubt that a sum of Rs. 12,500/- 
paid to and received by the accusec 
a bribe. The learned Sessions Ju 
was Clearly right in convicting the ac 
sed and the High Court was wrons 
acquitting the accused. We do not th 
that is a case where two views wW 
reasonably __ possible. The Q 
possible view was that the accused ‘ 
guilty any we hold him guilty of b 
the offences under S. 161 IPC and: 
(2) read with S. 5 (1) (d) of the Prev 
tion of Corruption Act, 1947. The I 
ned counsel for the accused argued 1 
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n view of the long time that has elapsed 
ince the commission of the offence and 
n view of the circumstance that the accu- 
ed has also retired from service, we 
nay take a lenient view and not sentence 
he accused to any term of imprisonment. 
3ut under S.5 (2) of the Prevention of 
Corruption Act, 1947, the minimum sen- 
ence that-can be imposed is imprison- 
nent for one year and the maximum 
entence is seven years. However the 
ourt, for any special reasons to be recor- 
led in writing, may impose a sentence of 
mprisonment of less than one year. We 
re unable to find’any special circums- 
ance in this base justifying our taking a 
enient view. Corruption has become so 
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rampant in the country and the offence 
in this particular case cannot be consi- 
dered trivial at all. This is not a case of 
a petty clerk or a peon accepting a small 
amount asa bribe for doing some little 
favour. We cannot possibly take a leni- 
ent view of the conduct of an incometax 
officer, who accepts a large amount as a 
bribe for causing loss to public revenue. 
We think that the sentences imposed by 
the learned Sessions Judge were the right 
sentences to be imposed on the accused. 
The judgement of the High Court is set 
aside and that of the learned Special 
Judge is restored. The accused will 
surrender to his bail. 

Appeal allowed. 
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OBSERVATION 


Reinstatement and entitlement of back salary —Suspension for criminal 
osecution —Dismissal after conviction—Reinstatement after acquittal in 
peal—i/4th salary with he'd for suspension period —Suit for Constitution 


India, Art. 311, 


OBSERVED BY 


Mr. D. A. Desai, Mr. R.B. Misra and 
Mr. Ranganath Misra 
Hon’ble Judges, Supreme Court of India 


Civil Appeal No. 730 of 1978 decided on 29-11-1983, in the case of Brahma Chan- 
a Gupta, Appellant v. Union of India, Respondent. 


TEXT 


Judgement:—This appeal by special 
ave arises from a judgement of the High 
ourt of Allahabad confirming the deci- 
on of the District Judge in appeal rever- 
ng the decree passed by the trial Court 
| favour of the appellant. 


2. Appellant was working as a 
armanent Upper Division Clerk in the 
efence Accounts Department at the 
levant time. It appears that one Nathu 
ingh was wanted in a dacoity case. On 
1-5-62 around about 4.00 the Investiga- 
ng Officer received an information that 
athu Singh was present in the premises 
| possession of the present appellant and 
lis information led toa search of the 
remises occupied by him. The search 
nd the consequent seizure led to the 
rosecution of the appellant for two dis- 
nct offences, one under Section 19(F) of 
l¢ Indian Arms Act and another under 


Section 5 of the Indian Explosive Subs-1 
tances Act. Pending the investigation 
appellant was suspended from service 
with effect from May 14, 1962, the order 
having been passed on May 5, 1962. The 
order of suspension simultaneously provi- 
ded that appellant would be entitled to 
draw subsistence allowance equal to leave 
salary which he would have drawn had 
he been on leave on half pay together 
with admissible dearness allowance. 
Apppellant was tried in the Court of the 
Magistrate, Ist Class, Shahjahanpur for 
the offence under S. 19 (F) of the 
Indian Arms Act and was convicted and 
sentenced to suffer imprisonment for 
a period of one and half years as per 
the judgement dated September 15, 1964. 
The conviction led to the order dismissi- 
ng the appellant from service effective 
from October 31, 1964. Appellant pre- 
ferred an appeal against his conviction 
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and sentence. The appeal was allowed 


as per the judgement dated October 31, 
1964 and. appellant was. held not.guilty 
of the offence which he was charged and 
he was acquitted. On being acquitted 
the appellant was reinstated in service 


effective from September 3, 1965. While ~ 


ordering reinstatement in service the 
concerned authority was required to 
decide how the period of suspension 
should be treated. The question was to 
be decided in light of the provision con- 
tained in Article 193 of the Civil Service 


Regulation. The concerned authority . 


divided the period of suspension of the 
appellant into two parts, the first being 
from May 14, 1962 to October 31, 1964 
when appellant was acquitted and the 
second being from October 31, 1964 to 
September 3, 1965 when he was reinsta- 
ted inservice. With regard to the latter 
part the concerned authority directed 
the payment of full salary after giving 
credit for the suspension allowance that 
was drawn by him and there is ro dis- 
pute between the parties about it. The 
question then remained with regard to 
the period from May 14, 1962 to October 
31, 1964. For this period the concerned 
authority was of the opinion that the 
appellant could not be said to be fully 
exonerated and therefore, a direction was 
given that the appellant should be given 
3/4th of his salary for the period of suspe- 
nsion. The consequence was that for the 
aforementioned period 1/4th of his salary 
was not paid to appellant. The appellant 
filed Suit No 210 of 1968 in the Court 
of the 2nd Civil Judge, Kanpur against 
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the Union of India contending that 
he was never hauled up. for departm 
tal enquiry and he was suspended o 
on the ground that a criminal cha 
was laid against him and pending 

trial of the offence, and therefore A 
cle 193 would not be attracted and acc 
dingly it was not open to the author 
concerned to deny him ful! salary 

the period of suspension. Alternativ 


jit was contended that in the circumst 


ces of the case he was deemed to h 
been fully exonerated and therefore al 
the order withholding 1/4th of the s 
ary was not sustainable. 

3. After all these elaborate pl 
dings and fifteen years of litigation t 
claim made in the suit was ridiculous 
low in the amount of Rs. 3595.07 p. 

4. The learned trial Judge accept 
the case of the plaintiff-appellant ai 
decreed the suit with costs. Surprising 
though not unusual these days, for tl 
paltry sum the Union of India carried t 
matter in appeal. We find it difficult 
appreciate this litigious attitude against 
clerk in lower echelon of service more 
when no principle was involved. It m 
be that the Union of India wanted t 
Court to consider the true ambit a1 
scope of Article 193 and therefore, tl 
appeal may have been preferred. The | 
arned District Judge was of the opini 
that in the circumstances of the case t 
appellant could not be said be fully exon 
rated and accordingly reversed the judg 
ment and decree of the trial Court ai 
dismissed the suit. After an unsuccessf 
appeal to the High Court, the appella 
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as filed this appeal by special leave 
tition. 

5. The appellant was suspended in 
962 and we are now in 1983 when the 
pellant prays for a decree for Rupees 
595.07 P. During the passage of the 
me the purchasing power of this amo- 
nt must have been considerably reduced 


y now. 
6. Mr. R.K. Garg, learned counsel 


t the appellant wanted us to. examine 
ie scope and ambit of Article 193 and 


[r. Gujral learned counsel for the Union . 


f India was equally keen on the other 
de to do the same thing. We steer 
ear of both. The appellant was a 
srmanent UDC who has already retired 
Nn superannuation and must receive a 
easure of socio-economic justice. 
leeping in view the facts of the case 
Jat the appellant was never hauled up 
yr departmental enquiry, that he was 
rosecuted and has been ultimately 
cqitted, and on being aquitted, he was 
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reinstated and was paid full salary for 
the period commencing from his 
acquittal, and further that even for the 
period in question the concerned aut- 
hority has not held that the suspension 
was wholly justified because 3/4th of 
the salary is ordered to be paid, we 
are of the opinion that the approach of 
the trial Court was correct and unassaila- 
ble. The learned trial Judge on apprecla- 


tion of facts found that this is a case 


in which full amount of salary should 
have been paid to the appellant on 
his reinstatement for the entire period. 
We accept that as the correct approach. 
We accordingly allow this appeal, set 
aside the judgement of first appellate 
Court as well of the High Court and 
restore the one of trial Court with this 
modification that the amount decreed 
shall be paid with 9% interest p. a. 
from the date of suit till realisation with 
costs throughout. 

Appeal allowed. 
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OBSERVATION 


Const tution of Jndia. Article 136 —Airman employed in Air Force—On 
piry of period of service of 9 years, filing an application for extension of 
rm of service by another six years under relevant regulations —Author:ties 

the basis that applicant was accused in criminal case and was likely to be 
mvicted of charge of theft passing an order of discharge considering him 
usuitable Applicant, however, acquitted of charge of theft subsequently — 

facts of case, applicant-appellant, held, was entitled to be compensated by 
yment of lump sum amouat in lieu of benefits to which he would have been 
titied had he coxtinued in service for extended period of 6 years, 


OBSERVED BY 


Mr. Amarendra Nath Sen and 
Mr. Ranganath Misra 


Hon’ble Judges, Supreme Court of India 
IN 


Civil Appeal No. 727 of 1978, decided on 15-9-1983 in the case of Sohan Singh, 
ppellant v. Union of India and another, Respondents. : 


TEXT 
Amarendra Nath Sen, J. :— The on the said application of the appellant 
ypellant was employed in the Air Force for extension of his term the appellant 
an airman. On the expiry of the continued in service fora further period 


riod of service of 9 years the appellant of one year in view of the provisions of 
terms of the relevant provisions of the DI Rules As the appellant happened to 


gulation made an application for the be an accused in the criminal case tle 
rm of his service being extended by authorities concerned onthe basis tkat 
iother 6 years. Unfortunately for the the appellant was an accused ina crimi- 
ypellant got involved in a criminal case nal case and was likely to be convicted 
relation to theft of certain Mig Batte- of the charge of theft, discharged the 
se. The authorities concerned after appellant considering the appellant to be 


yIding an enquiry decided to hand over unsuitable by order dated 6-4-1973. we 
1e Case to the Municipal Court instead appellant was, however, actually dischar- 
f trying the appellant by Court Mar- ged on 19-11-1973. Against this onger 
al. Before any order had been passed of discharge the appellant filed a writ 
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petition in the Delhi High Court which — 


was dismissed by the Delhi High Court 
and the appellant has preferred this 
appeal with leave granted by this Court. 
After the dismissal of the writ peti- 
tion by the Delhi High Court the crimi- 
nal case against the appellant was finally 
disposed of and the appellant was ac- 
quitted of the charge of theft on 8-11- 
1976. 

2. We have heard the learned 
counsel for the parties. We have also 
carefully considered the materials which 
have been placed before us. : 


3. It appears that on an earlier 
occasion when then the appeal came up 
for hearing the authorities had agreed in 
Court to delete fromthe order of dis- 
charge the words “‘unsuitable for reten- 
_ tion in Air Force (on disciplinary grou- 
nds)” and had further agreed to pay -to 
the appellant Service Gratuity and Death- 
cum-Retirement Gratuity admissible un- 
der Pension Regulations of the Air Force, 
1961 Part I for the period of qualifying 
service in the Air Force up to the date 
of his discharge. 


4. On a careful consideration of 
the materials we are satisfied that the 
order of discharge of the appellant was 
passed mainly on the ground that the 
Criminal case against the appellant was 
pending and the authority concerned 
was of the opinion that the appellant 
was likely to be convicted in that parti- 
cular case. The materials on record 
clearly indicate that the pendency of 
the criminal case against the appellant 
and the possibility of the appellant 
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being convicted of the said chaiges 
greatly weighed with the authority 
had influnced its decision in direc 
the disciarge of the appellant. The 
of the Commanding Officer reconir 
ding discharge on the ground that 
appellant was not suitable, records | 
the appellant was likely to be cor 
ted’. We have no hesitation in ¢ 
ing tothe conclusion thatif the o 


of acquittal had been pronounced 


fore the date of the order of disch 
of the appellant ; the authority cor 
ned would have allowed the applica 
for extension of the term of servic 
the appellant. If extension had [ 
allowed, asin the normal course it I 
been granted if the order of acqu 
were there at the relevant time, 
appellant would have been entitlec 
continue in service fora further pe 
of six years in the usual course. 
of the said period of six years the aj 
llant in view of the provisions of I 
Rules had in fact served for a | 
over a year before he was actually 
charged. | 

5. It appears that after the disché 
of the appellant the authorities con 
ned had given a certificate of good ¢ 
duct to the appellant. That certifi 
which is at p. 36 of the paper book ré 
as follows :— | 

“This is to certify that 251906 ¢ 
poral (non-commissioned officer) So 
Singh Fitter II Air Force has been | 
ving in the Indian Air Force Since | 
tober, 1963). | 

2. During his services he | 
been loyal and dutiful. He had pro 
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mself a technician of high calibre. He 
Ss been assessed as Superior in his 
ade efficiency and very good charac- 
c. 

I wish him all success. 

Sd/ (D. Keelor) Vr.C. 

Wing Commander 

officer Commanding 

No 4, Squadron, A.F. 
Dated September 19, 1973” 

6. Taking into consideration the pe- 
uliar facts and circumstances of this case 
e are, therefore, of the opinion that the 
stice of the case requires that the appel- 
nt should be compensated by payment 
fa lump sum amount in lieu of the be- 
efits to which he would have been other- 
ise entitled, if he bad continued in ser- 
ice for the extended period of 6 years. 
Jowever, without going into the merits 
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of the actual claim of the appellant for 
this particular period we are of the opini- 
on that the ends of justice will be suffici- 
ently met if we direct the authorities con- 
cerned to pay to the appellant a sum of 
Rs. 35,000/- by way of compensation. 
This amount will be paid in addition to 
the amounts which are to be paid to the 
appellant by way of Service Gratuity and 
Death-cum-Retirement Gratuity. The 
amount will be paid to the appellant wi- 
thin one month from today. The autho- 
rity concerned is further directed to de- 
lete from the order the words ‘unsuitable 
for retention in Air Force (on disciplina- 
ry grounds)’. 

7. The appeal is disposed of ac- 
cordingly. There will be no order as to 
costs. 

Appeal allowed 
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OBSERVATION 


(A) Departmental enquiry— Employee acquitted in criminal case—En- 
iry whether can be continued—Constitution of India, Article 311. 
(B) City of Nagpur Corporation Act (2 of 1950), Section 59 (3) (b) Special 
ctions of Chief Executive Officer—Expression ‘control’—Connotation of — 
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IN 


Civil Appeal No. 369 of 1980, decided on 26-2-1981 in the case of Corporation of 
. city of Nagpur, Civil Lines, Nagpur and another, Appellants v. Ramchandra G. 


odak and others, Respondents. 


TEXT 


Fazal Ali, J. :— This appeal by spe- Corporation itself and not the Chief Exe- 
1 leave is directed against an order of cutive Officer. It appears that originally 
> High Court of Bombay of 2/3rd Oc- the order of suspension was passed by 
ser, 1979 by which an order passed the Municipal Commissioner or the 23rd 
spending the two respondents was September, 1974 which was confirmed by 
ashed onthe ground that the order the Corporation by its order dated 23rd 
suspension pending a departmental September, 1974. Itis alleged by the 
juiry was passed by the Municipal respondents that latter order was not 
missioner who was not competent communicated to them. The suspension. 
suspend the respondents pending a was ordered in connection with a depart- 
partmental inquiry. The High Court mental inquiry relating to two accidents 


s of the view that under the Rules and which occurred during the construction 
e-laws of the City of Nagpur Corpora- of astadium called the Yeshwant Sta- 
mn Act 1984 (hereinafter referred to as dium, which was being looked after by 


the respondents and which resulted in the 
death of seven persons and injuries to 
eight others. A complaint was also 


» ‘Act’)as amended up-to-date, the 


mpetent authority to pass order of sus- 
nsion against to respondents was. the 


JQ “¥ 
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filed before the police as a result of which 
a charge-sheet under Section 304-A IPC 
was filed against the respondents, on the 
25th September, 1976. In view of the 
charge-sheet submitted by the police an 
other order of suspension was passed by 
the Municipal Commissioner on 13-1-7/ 
with effect from 8-10-76. The respon- 
dents filed an appeal to departmental 
appellant authority which was dismissed 
on the 20th July, 1977. Thereafter, the 
respondents filed a writ petition in the 
High Court which allowed the petition 


and quashed the order of suspension and . 


directed the respondents to be paid their 
full salary and further directed the re-in- 
statement of the respondents. Hence 
this appeal. 

2. The short point taken by Mr. 
Sanghi was that under Section 59 (3) 
of the Act, the Municipal Commissio- 
ner is the competent authority to sus- 
pend the respondents pending a depart- 
mental inquiry. On a perusal of Sec- 
tion 59 (3) we are of the opinion that 
the contention is well founded and must 
prevail. Section 59 (3) may be extracted 
thus : 

“Section 59 (3): Subject, whenever 
it is in this Act expressly so directed the 
approval or sanction of the Corporation 
or of the Standing Committee, and sub- 
ject also to all other restrictions, limita- 
tions and conditions imposed by this 
Act, the entire executive power for the 
purpose of carrying out the provisions of 


this Act vests in the Commissioner who 
shall also — 


Cay ae. Om 


(b) exercise supervision and con- 
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trol over the acts and proceedings of 
municipal officers and servants, and s 
ject to the rules or bye-laws for the tir 
being in force, dispose of all questio 
relating to the services of the said offic 
and servants and their pay, privileges a 
allowances.”’ 


3. Thus Clause (b) of Section 59 ( 
in express terms authorises and clot 
the Municipal Commissioner with t 
power to exercise supervision and co 
trol over the acts of Municipal offic 
and servants. It may be noticed th 
the said Clause (b) is preceded by tl 
words ‘vests in the Commissioner.’ Whi 
the words ‘control’ and ‘vests’ are reé 
together they are strong terms whi 
convey an absolute control in the auth 
rity in order to effectute the policy u 
derlying the rules and makes the auth 
rity concerned the sole custodian of t 
control of the servants and officers 
the Municipal Corporation. In the.ca 
of State of West Bengal v. Nripend 
Nath Bagchi, (1966) 1 SCR 771: (Al 
1966 SC 447) while interpreting a sin 
lar language employed in Article 235 
the Constitution of India which confe 
control by the High Court over Distr 
Courts, this Court held that the wo 
‘control’ would include the power to ta. 
disciplinary action and all other incide 
tal or consequential steps to effectua 
this end and made the following observ 
tions. 


‘The word ‘control’, as we ha 
seen, was used for the first time in lt 
Constitution and it is accompanied | 
the word ‘vest’ which is a strong wor 
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shows that the High Court is made 
> sole custodian of the Control over 
> judiciary. Control, therefore, is not 
rely the power to arrange the day to 
y working of the court but contemp- 
es disciplinary jurisdiction over the 
esiding Judge.” 


“In our judgement, the control which 
vested in the High Court isa comp- 
e control subject only to the power of 
> Governor in the matter of appoint- 
snt (including dismissal and removal) 
d posting and promotion of District 
dges. Within the exercise of the con- 
l vested in the High Court’ the High 
urt can hold enquiries, impose puni- 
ments other than dismissal or re- 

This view was reiterated in Chief 
stice of High Court of Andhra Pra- 
sh v. V.V.S. Krishnamurthy. (1979) 1 
R 26: (AIR 1979 SC 193). Where 
s Court clearly held that ‘control’ 
luded the passing of an order of sus- 
nsion and that the power of control 
s comprehensive and effective in ope- 
tion. Inthis connection, Sarkaria, J. 
eaking for the Court, observed as fol- 

2 

“The interpretation and scope of 

icle 235 has been the subject of seve- 
1 decisions of this Court. The position 

stallised by these decisions is that 
e control over the subordinate judici- 

vested in the High Court under Art. 
5 is exclusive in nature, comprehen- 
e in extent and effective in operation. 
comprehends a wide variety of matters. 
mong others, it includes : 


rm A pr 


$ ‘ a 
UO 


S. M, Fazal Ali 
Judge 


Supreme Court of India 


(a) (i) Disciplinary jurisdiction and 
a complete control subject only to the 
power of the Governor in the matter of 
appointment, dismissal, removal, reduc- 
tion in rank of District Judges, and ini- 
tial posting and promotion to the cadre 
of District Judges. In the exercise of 
this control, the High Court can hold 
inquiries against a member of the sub- 
ordinate judiciary, impose punishment 
other than dismissal or removal............ 

(ii) In Article 235, the word ‘con- 
trol’ is accompanied by the works “vest” 
which shows that the High Court alone 
is made the sole custodian of the control 
over the judiciary. The control vested 
in the High Court, being exclusive, and 
not dual, an inquiry into the conduct 
of a member of judiciary can be held 
by the High Court: alone and no other 
authority. 

(iii) Suspension from service ofa 
member of the judiciary with a view to 
hold a disciplinary inquiry.” 

4. It is thus now Settled by this 
Court that the term ‘control’ is of a very 
wide connotation and amplitude and in- 
cludes a large variety of powers which 
are incidental or consequential to achi- 
eve the powers vested in the authority 
concerned. In the aforesaid case, sus- 
pension from service pending a discipli- 
nary inquiry has clearly been held to 
fall within the ambit of the word ‘con- 
trol’. Ona parity of reasoning, there- 
fore, the plain language of Clause (b) of 
Sec. 59 (3), as extracted above irresisti- 
bly leads to the conclusions that the 
Municipal Commissioner was fully com- 
petent to suspend the respondents pen- 
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ding a departmental inquiry and hence 
the order of suspension passed against 
the respondents by the Municipal Com- 
missioner did not suffer from any legal 
infirmity. The High Court was, there- 
rofe, in error in holding that the order 
of suspension passed by the Municipal 
Commissioner was without jurisdiction. 
In this view of the matter the order of 
the High Court cannot be maintained 
and has to be quashed. 

5. We might, however, mention 


that although in the criminal case, char- 


gesheet was submitted as far back as 
September, 1976 we understand that no 
charges have been fromed so far. Crimi- 


nal cases should be disposed of as quic-. 


kly as possible so as to protect the accu- 
sed from unnecessary harassament. We 


therefore direct the Judicial Magistrate, 


First Class of Nagpur, to dispose of the 
Criminal Case No. 1902 of 1976 pend- 
ing in -his file with the utmost expedi- 
tion and if possible within six.months 
from today. Mr. Sanghi, on behalf of 
the Municipality, states that he wilfully 
co-operated with the prosecution in pro- 
ducing all the available evidence before 
the court and bringing the case to a final 
conclusion within the perion mentioned 
above. 

6. The other question that rema- 
ins if the respondents are acquitted in 
the criminal case whether or not the de- 


partmental inquiry pending against the. 


respondents would have to continue. 
This is a matter which is to be decided 


by the department after considering the 


nature of the findings given by the crimi- 
nal court. Normally where the accused. 
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is acquitted’ honourably and completel 
exonerated of the charges it would no 
be expedient to cotinue a deparment 
inquiry on the very same charges ¢ 
grounds or evidence, but the factremain, 
however, that merely because the acct 
sed is acquitted, the power or the authe 
rity concerned to continue the depar 
mental inquiry is not taken away nor | 
its direction (discretion) in any wa 
fettered. However, as aquite some tim 
has elapsed since the departmental ir 
quiry had started the authority conce1 
ned. will take into consideration th 
factor in coming to the conclusion if; 
is really worthwhile to continue the de 
partmental inquiry in the event of th 
acquittal of the respondents. If, hoy 
ever, the authority feels that there ; 
sufficient evidence and good grounds t 
proceed. with the inquiry, it can certainl 
do so. Incase the respondents are ac 
quitted, we direct that the order of sus 
pension shall be revoked and the respor 
dents will be reinstated and allowed fu 
salary thereafter even though the autho 
rity chooses to proceed with the inquiry} 
Mr. Sanghi States that if it is decided t 
continue the inquiry, as only argument 
have to be heard and orders to be pas 
sed, he will see that the inquiry is con 
cluded within two months from th 
date of the decision of the criminal court 
If the respondents are convicted, thei 
the legal consequences under the rule 
will automatically follow. 


7. We might mention that at th 
time when special leave was granted Db 
this Court, it was ordered that the res 
pondents should be paid a lump sum 0 


Pate ay 
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Rs. 10,000/- each apart from the 75% al- 
lowance. We think that in the interest of 
justice the department may not insist on 
the refund of the amount of Rupees 
10,000/- until the result of the departmen- 
tal inquiry and if the departmental in- 
quiry concludes in their favour, the amo- 
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unt will be either refunded or adjusted 
against their dues. 

8. With these observations, the app- 
eal is accepted and the judgement of the 
High Court is quashed. Parties will bear 
their own costs throughout. 

Order accordingly. 


few 


Vso 
Report No. 93, p.06 


IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BU‘ THE BAW 


port No. 96, p. 01 


ry 


~ 
Newer 


E. S. Venkataramiah 
judge 
Supreme Court of India 
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Constitution of india, Art. 311 (2)—Order of discharge merely a camou- 
ge for an order of dismissal for misconduct—- Reasonable opportunity to 
fend not given—Order is liable to be struck down. Decision of Delhi High 


urt, D/-30-8-1982, Reversed. 
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Civil Appeal No. 3040 of 1982, decided on 24-1-1984 in the case of Anoop Jaiswal, 
pellant v. Government of India and another, Respondents. 


TEXT 


Venkataramiah, J.—June 22, 1981 
is really a bad day for the appellant 
100p Jaiswal who having been selected 
the Union Public Service Commission 
r appointment in the Indian Police 
rvice was undergoing training as a 
Obationer at the Sardar Vallabhbhai 
tel National Police Academy, Hyde- 
oad along with other probationers. On 
at day all the probationers were expe- 
sd to be present at 5.50 A. M. at the 
Id where the ceremonial drill practice 
is to be conducted. Since it was rain- 
g at that time it appears that the venue 
is shifted to the Gymnasium Hall where 
was proposed to conduct P. T./unarmed 
mbat practice and intimation was sent 
the trainees at the Mess. When the 
ssistant Director (Outdoor Training) 
ached the Gymnasium at 5.50 A. M. 
me of the probationers had reached 


there. They all reached the place 22 
minutes late i. e. by 6.15 A. M. when the 
rains had abated and the parade comme- 
nced at 6.15 A. M. It appears that earlier 
when a messenger sent by the Assistant 


GQ 


Director had gone to call the probationers | 


they had asked for a vehicle to the place 
as it was raining. The delay was conside- 
red asan incident which called for an 
enquiry. Explanation was called from all 
the probationers. The appellant was 
considered to be one of the ring leaders 
who was responsible for the delay. When 
the appellant was asked about the inci- 
dent he gave his explanation to the Dire- 
ctor of the National Police Academy 


which read thus; 
“TU, 
The Director, 
National Police Academy, 
Hyderabad, 


Dear Sir, 


&> 


odd 
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In reply to your Memo. dated 


92nd June, 1981 I humbly submit that 
as for my being late in P. T. by 10 mts. 
I sincerely regret the lapse. But the 
second charge that I instigated others 
to do so is totally baseless and without 
a single iota of truth. 
to make a thorough enquiry into such 
an allegation. 
plebeian mentality. 
Thanking you, 
Yours sincerely, 
Sd/- 


Anoop Jaiswal - 


2. It would appear that the Direc- 
tor with out holding an enquiry into the 
alleged misconduct recommended to the 
Government of India that the appellant 
should be discharged from the service. 
On the basis of the above report the 
Government of India passed the order 
of discharge date November 9, 1981 and 
communicated it to the appellant. The 
material part of the order reads thus: 

“No. 1-22011/9/81-Pers. III Govern- 
ment of India/Bharat Sarkar Ministry 
of Home Affairs/Grih Mantralaya. 


Per eee een eee 


New Delhi-110001, the 9th Nov. 1981 
ORDER 

Whereas the Central Government is 
satisfied that Shri Anoop Jaiswal, appo- 
inted to the Indian Police Service on 
probation on the result of the Civil 
Service Examination held in the year 
1979, is unsuitable for being a member 
of the said service, he is hereby dischar- 
ged under clause (b) of Rule 12 of the 
Indian Police Service (Probation) Rules, 
1954, 


Irequest you Sir - 


I never had nor have such 
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‘The order of discharge will ta 
effect from the date on which it is sery 
on the said Shri Anoop Jaiswal. 

In the name of and on behalf of 1 
President of India. 

Sd/- 
(Narendra Prasad) 
Director” 

3. On receipt of the above orc 
of discharge, the appellant made a: 
presentation on November 14, 1981 
the Government of India to reconsic 
the matter. It appears that the Direct 
of the National Police Academy on tl 
occasion recommended that the appell 
nt may be reinstated. The represe 
tation was rejected by the Government 
India on April 8, 1982. Thereafter, — 
filed a petition under Article 226 of t 
Constitution before the High Court 
Delhi contending that the order of d: 
charge was violative of Article 311 ( 
and Article of 14 the Constitutio 
That petition was dismissed by the Hi 
Court at the stage of admission on Au 
ust 30, 1982 after hearing the coun: 
for the Union of India. Against t 
judgement of the High Court, the app 
llant has filed this appeal with spec 
leave under Article 136 of the Constit 
tion. | 


4. The main contention of the appeli 
nt before us is that the order dischargi 
the petitioner though on the face o 
appears to carry no stigma is in reali 
an order terminating his service on 
ground of misconduct alleged to hal 
been committed by him on June 22, 19% 
in acting as one of the ring leaders wl 
were responsible for the delay of abo 
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nty-two minutes in the arrival of the 
bationers at the Gymnasium and 
t such an order could not have been 
sed without holding an enquiry as 
templated under Article 311 (2) of 
‘Constitution and the relevant rules 
erning such an enquiry. He has also 
itended that the order is based on 
yjectures and surmises and by way of 
istration he has referred us to para- 
ph 13 of the counter-affidavit which 
ds thus: 

“Para 13: 

The petitioner did not conduct him- 
f fully in accordance with the prescri- 
ij rules and regulations during his 
ining period. On one occasion when 
was sanctioned leave for 16 days in 
» month of May, 1981, he did not re- 
t himself for duty in time, He absen- 
himself wilfully on 1-6-1981 without 
lying for leave for the day. For 
action, he was warned by the Direc- 
against recurrence, of such conduct. 
period of his wilful absence for one 
was treated as leave without pay. 
two earlier occasions, the petitioner’s 
duct was found prejudicial to good 
er and discipline, on the first occa- 
n he was verbally counselled by 
Chief Drill Instructor and on the 
ond occasion a Memo was issued to 


There was no gradation maintained 
Academy about the attendance, in 
ms of which the petitioner had the 
rd of being second (or may third) 
hest in the Academy. 

However, this record in this respect 
§ otherwise satisfactory.” 


JI 4 
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5. The reply of the appellant to 
the above allegation is found in para- 
graph 6 of the rejoinder affidavit filed 
by the appellant which reads : 

Re : Para 13: The averments made 
in para 13 of the petition are reiterated 
and the contentions of the respondent 
to the contrary are denied as incorrect. 
It is reiterated that the petitioner con- 
ducted himself fully in accordance with 
rules and regulations. The allegation 
made by the respondent that I absented 
myself wilfully on 1-6-1981 without 
applying for leave for the day is highly 
misleading. The correct fact is that I 


was sanctioned my Earned Leave on 
15-5-81 fora period of 16 days, andI 


was to report back for duty on 1-6-81 
before 12.00 noon. I made arrange- 
ments to reach Hyderabad before 8.00 
a, m. on 1-6-1981. However, on account 
of late running of train in which I was 
travelling and consequently missing the 
connecting train, I could reach Hydera- 
bad only around noon andI reported 
at 1.00 p.m. All these facts were duly 
explained to the Asstt. Director, Out- 
door. Training, and be permitted to 
attend the afternoon classes on 1:6-81 
which I did. (However, at his sugges- 
tion. I applied for leave for the day and 
the leave was sanctioned without pay). 
It is incorrect to say that I was warned 
for this. All that the Director said was 
that on such situations, the proper cour- 
se was to apply for a day’s leave which 
I did as stated earlier. It is, therefore, 
very unreasonable to characterise the 
said incident as wilful absence. The 
further allegation that on the earlier 
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occasions, the petitioner’s conduct was 
found prejudicial to good order and dis- 
cipline, is very vague and without any 
particulars. Counselling by the Instru- 
ctor concerned isa routine affair and, 
in fact, the Instructors are meant to 
counsel. Even regarding the second 


occasion, when a memo was said to have 
issued, it is not stated as to what the 


ofience was. It is significant to note 
that the respondent has not denied the 


allegation made by me that I was not 
the only one who received such memos 


and that without exception all the pro- — 


bationary officers bas at some time or 
the other recerved such memos. I deny 


the rest of the allegations and reiterate 
the averments made in para 13 of the 


petition.” 

6. The learned counsel for the 
parties have cited a number of decisions 
before us ip support of their respective 
cases. On going through them we are 
of the view that there is not much diver- 
gence in them as to the true legal prin- 


ciples to be followed in matters of this 
nature but the real problem appears 


to be one of application of those princi- 
ples in a given case in determining whe- 
ther the particular action taken amounts 
toa punishment attracting Article 311 
(2) of the Constitution or mere discha- 
rge simpliciter not requiring the holding 
of an enquiry as contemplated under 


Article 311 (2). We shall now deal 
with two leading cases having a bearing 


on the question before us. {n Parshotam 
Lal Dhingra v. Union of India 1958 
SCR 828 : this Court after an elaborate 
consideration of the relevant provisions 
of the Constitution and judicial decisions 
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cited before them observed. 


“The net result is that it is only 
those cases where the Government 1 
tends to inflict those three forms 
punishments that the Government s¢ 
vant must be given a reasonable oppo 
tunity of showing cause against tl 
action proposed to be taken in rega 
to them. It follows, therefore, that if tl 
termination of service is sought to | 
brought about otherwise than by way 
punishment then the Government se 
vant whose service is terminated cann 
claim the protection of Art. 311 (2) a1 
the decisions cited before us and refe 
red to above, in so far as they lay dov 
that principle, must be held to be right 
decided. : 


The foregoing conclusion, howev 
does not solve the entire problem, fe 
it has yet to be ascertained as to whe 
an order for the termination of servi 
is inflicted as and by way of punishme: 
and When-it iS NOt.......c.secdee. son jeesones agi 


Where person is appointed to |, 
permanent post in a Government se 
vice on probation, the termination 
his service during or at the end of tl 
period of probation will not ordinari 
and by itself be a punishment, for tl 
Government servant, so appointed, hé 
no right to continue to hold sucha po 
any more than the servant employé 
on probation bya private employer! 
entitled to do. Sucha termination dot 
not operate as a forfeiture of any righ 
of the servant to hold the post, for 
has no such right and obviously cann¢ 
be a dismissal, removal or reductio 
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rank by way of punishment............ 


It does not, however, follow that, ex- 
pt in the three cases mentioned above, 
all other cases, termination of service 
a Government servant who has no 
tht to his post, e. g., where he was ap- 
inted to a post, temporary or perma- 
nt, either on probation or on an offici- 
ing basis and had not acquired quasi- 
rmanent status, the termination cap- 
yt, in any Circumstances, be a dismissal 
‘removal from service by way of puni- 
TS) ees 


In short, if the termination of ser- 
ce is founded on the right flowing from 
mntract or the service rules then, prima 
cie, the termination is not a punish- 
ent and carries with it no evil conse- 
ences and so Art. 311 is not attracted. 
it even if the Government has, by cont- 
ct or under the rules, the right to ter- 
inate the employment without going 
rough the procedure though the proce- 
ire prescribed for inflicting the punish- 
ent of dismissal or removal or reduction 
| rank, the Government may, neverthe- 
ss, choose to punish the servant and 
the termination of service is sought 
» be founded on misconduct, neglige- 
ce, inefficiency or other disqualifica- 
on, then it is a punishment and the 
squirements of Art. 311 must be comp- 
ed with.” 


7. The case of Samsher Singh v. 
tate of Punjab (1975) 1 SCR 814 deci- 
ed by a Bench of seven Judges of this 
‘ourt directly deals with the case of a 
robationer who is discharged from 
ervice without complying with Article 
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311 (2) of the Constitution. In that case 
two Judicial Officers of the Punjab Judi- 
cial Service were involved. For purposes 
of the present appeal it is sufficient if we 
refer to the case pertaining to Ishwar 
Chand Agarwal who was at the material 
time serving as a probationer in the 
punjab Civil Service (Judicial Branch). 
By an arder dated December 15, 1969 
his services were terminated. The said 
order did not contain any statement 
which would attach any stigma to the 
career of the officer concerned. It reads 
as follows. 

“On the recommendation of the 
High Court of Punjab and Haryana, the 
Governor of Punjab is pleased to dis- 
pense with the services of Shri Ishwar 
Chand Agarwal, P.C.S. (Judicial Branch), 
with immediate effect, under Rule 7 (3) 
in Part ‘D’ of the Punjab Civil Services 
(Judicial Branch) Rules, 1951, as amen- 
ded from time to time.” 

8. Rule 7 (3) of the Punjab Civil 
Service (Judicial Branch) Rules, 1951 
relied on in the above order provided 
that on the completion of the period 
of probation of any member of the ser- 
vice, the Governor might on the recom- 
mendation of the High Court confirm 
him in his appointment if he was work- 
ing against a permanent vacancy, or if 
his work or conduct was reported by the 
High Court to be unsatisfactory, dis- 
pense with his services or revert him to 
his former substantive post, if any or 
extend his period of probation and 
thereafter pass such orders as he could 
have passed on the expiry of the first 
period of probation. In this case Ray, 
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C.J. observed in the course of his Judge- 
‘ment thus: 


“No abstract proposition can be laid 
down. that where the services of a proba- 
tioner are terminated without saying 
anything more in the order of termina- 
tion than that the services are terminated 
‘it can never amount toa punishment in 
the facts and circumstances of the case. 
If a probationer is discharged on the gro- 
und of misconduct or inefficiency or for 
similar reason without a proper enquiry 
and without his getting a reasonable 


opportunity of showing cause against 


-his discharge it may in a given case 
‘amount to removal from service within 
the meaning of Article 311 (2) of the 
Constitution. 


Before a probationer is confirmed 
the authority concerned is under an 
‘obligation to consider whether the work 
of the probationer is satisfactory or 
whether he is suitable for the post. In 
the absence of any Rules governing a 
probationer in this respect the authority 
may come tothe conclusion that on ac- 
count of inadequacy for the job or for 
any temperamental or other object not 
involving moral turpitude the probatio- 
‘ner is unsuitable for the job and hence 
must be discharged. No punishment 
is involved inthis. The authority may 
in some cases be of the view that the 
concuct of the probationer may result 
in dismissal or removal on an inquiry. 
But in those cases the authority may not 
hold an inquiry and may simply dis- 
charge the probationer with a view 
to giving him a chance to make 
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good in other walks of life with ov 
stigma at the time of termination 
probation. If, on the other hand, : 
probationer is faced with an enquiry 
charges of misconduct or inefficiency 
corruption, and if his services are t 
minated without following the prov. 
ons of Article 311 (2) he can claim pi 


tection. | 
9. Having said so, the learn 


Chief Justice proceeded to examine | 
facts of the case and found that an ¢ 
quiry officer nominated by the Direc 
of Vigilance had recorded statement 
some witnesses behind the back of 1 
officer concerned in respect of certé 
allegations of misconduct and had 
that basis made areport to the Hi 
Court and that the High Court h 
after accepting the said report, mad 
recommendation to the Governor tot 
effect that the officer was not a suital 
person to be retained in service. T 
order of termination was because of t 
recommendations in the report. Th 
the learned Chief Justice observed : 
“The order of termination of t 
services of Ishwar Chand Agarwal 
clearly by way of punishment. in t 
facts and circumstances of the ca 
The High Court not only denied Ishw 
Chand Agarwal the protection unc 
Article 311 but also denied itself t 
dignified control over the subordin 
judiciary. The form of the order is! 
decisive as to whether the order is 
way of punishment. Even an innocu 
usly worded order terminating the s¢ 
vice may in the fact and circumstane 
of the case establish that an enquiry 
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allegations of serious and grave chara- 
er of misconduct involving stigma has 
en made in infraction of the pro- 
sion of Article 311. In such a case 
e simplicity of the form of the order 
ill not give any sanctity. That is exa- 
ly what has happened inthe case of 
war Chand Agarwal. The Order of 
rmination is illegal and must be set 
ide.”*-o 

10. Krishna Iyer, J. who agreed 
th the learned Chief Justice had at 
e end of this judgement this to say. 

*“*/ gain, could it be that if you sum- 
arily pack offa probationer, the order 
judicially” unscrutable and immune ? 
you conscientionsly seek to satisfy 
urself about allegation by some sort 
enquiry you get caught in the coils 
f law, however harmlessly the order 
ay be phrased. And so this sphinx- 
ymplex has had to give way to later 
ises. In some cases the rule of guida- 
ce has been stated to be ‘the sub-stance 
f the matter’ and the ‘foundation’ of 
ie order. When does ‘motive’ trespass 
ito ‘foundation’? When do we lift the 
sil of form to touch the ‘substance’? 
Jhen the Court says so. These ‘Freu~ 
jan’ frontiers obviously fail in the work- 
-day world and Dr. Tripathi’s observa- 
on in this context are not without 
yrce. He says: 

‘As already explained, in a situation 
here the order of trrmination. pur- 
orts to be a mere order of discharge 
ithout stating the stigmatizing results 
f the departmental enquiry a search for 
ne ‘substance of the matter’ will be in- 
istinguishable from a search for the 
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motive (real, unrevealed object) of the 
order. Failure to appreciate this rela- 
tionship between motive (the real, but 
unrevealed object) and from (the appa- 
rent, or officially revealed object) in the 
present context has led to an unreal in- 
terplay of words and phrases wherein 
symbols like ‘motive,’ ‘substance’ ‘form’ 
or ‘direct’ parade in different combina- 
tions without communicating precise 
Situations or entities in the world of 
facts.” 

11. On behalf of the Union of In- 
dia reliance has been placed on State of 
Punjab v. Sukh Raj Bahadur (1968) 3 
SCR 234. Union of India v. R.S. Dha- 
ba (1969) 3 SCC 603, State of Bihar v. 
Shiva Bhikshuk Misra (1971) 2 SCR 191 
R. S. Sial v. State of U. P. (1974) 3 SCR 
754 State of U. P. Ram Chandra Trivedi 


(1977) 1 SCR 462 1. N. Saksena v. State 


of Madhya Pradesh (1967) 2 SCR 496. 
We have gone through these decisions. 
Except the case of Ram Chandra Trivedi 
(supra) all other cases referred to above 
were decided prior to the decision in 
Samsher Singh’s case (AIR 1974 SC 


2197) (supra) which isa judgement dili- 


vered bya Bench of seven Judges. As 
pointed out by us in all these cases in- 
cluding the case of Ram Chandra Trivedi 
(supra) the principle applied is the one 
enunciated by Parshotom Lal Dhingra’s 
case (AIR 1958 SC 36) (supra) which we 
have referred to earlier. It is urged 
relying upon the observation in Shri 
Sukh Raja Bahadur’s case (supra) that 
it is only when there is a full scale 
departmental enquiry envisaged by Arti- 
cle 311 (2) of the Constitution i, e, an 


596 


Report No. 96, p. 08 


enquiry officer is appointed, a charge- 
sheet submitted explanation called for 
and considered, any termination made 
thereafter will attract the operation of 
Art. 311 (2). It is significant that in 
the very same dicision it is stated that 
the circumstances preceding or atten- 
dant on the order of termination of ser- 
vice have to be examined in each case, 
the motive pehind it being immaterial. 
As observed by Ray, C. J. in Samsher 
Singh’s case (supra) the form of the 
order is not decisive as to whether the 


order is by way of punishment and that | 


even an innocuously worded order termi- 
nating the service may in the fact and 
circumstances of the case establish that 
an enquiry into allegations of serious 
and grave character of misconduct in- 
volving stigma has been made in infrac- 
tion of the provision of Art. 311 (2). 

12. It is, therefore, now well sett- 
led that where the form of the order is 
merely a camouflage for an order of dis- 
missal for misconduct it is always open 
to the Court before which the order is 
challenged to go behind the form and 
ascertain the true characted of the order. 
If the Court holds that the order though 
in the form is merely a determination 
of employment is in reality a cloak for 
an order of punishment, the Court would 
not be debarred, merely because of the 
form of the order, in giving effect to the 
rights conferred by law upon the em- 
ployee. 

13. Inthe instant case, the period 
of probation had not yet been over. 
The impugned order of discharge was 


E. 8. Venkataramlah 
Judge 
Supreme Court of Ind 


passed in the middle of the probationa 
period. An explanation was called f 
from the appellant regarding the alleg 
act indiscipline, namely, arriving late 
the Gymnasium and acting as one 
the ring leaders on the occasion his e 
planation was obtained. Similar explan 
tions were called for from other pr 
bationers and enquiries were made b 
hind the back of the appellant. On 
the case of the appellant was dealt wi 
severly ia the end. The cases of oth 
probationers who were also consider 
to be ring leaders were not serious 
taken note of. Even though the ord 
of discharge may be non-committal, 
cannot stand alone. Though the nothit 
in the file of the Government may | 
irrelevant, the cause for the order ca 
not be ignored. The recommendatic 
of the Director which is the basis | 
foundation for the order should be re 
along with the order for the purpose: 
determining its true character. If ¢ 
reading the two together the Cou 
reaches the conclusion that the allegs 
act of misconduct was the cause of tl 
order and that but for that incident. 
would not have been passed then it 
inevitable that the order of dischar; 
should fall to the ground as the app 
lant has not been afforded a reasona 
opportunity to defend himself as pro 
ded in Art 311 (2) of the Constitution. 


14- The Union of India has pl 
ced before us all the relevant t 
rial including the recommendations | 
the Director of the National Poli 
Academy that the appellant may 
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instated. In this case, as stated above 
planation was called for from the appe- 
unt and other probationers. Expla- 
ations were received and all the pro- 
ationers including the appellant were 
dividually interviewed in order to 
certain facts. Explanation submitted 
y him and the answers given by others 
ad weighed with the Director before 
aking the recommendation to the 
overnment of India on the basis of 
hich action was taken. The -only 
ound which ultimately prevailed upon 
ie Director was that the appellant had 
ot shown any sign of repentance with- 
it informing him that his case would 
> dealt with leniently if he showed any 
pn of repentance. In fact in the very 
‘st reply he gave tothe Director on 
sing asked about the incident which 
ok place on June 22, 1981, the appe- 
int stated ‘I sincerely regret the lapse’. 
either in the letter which the Direc- 
r first wrote to the Central Govern- 
ent nor in the counter-affidavit filed 
- this Court, due importance has been 
ven to the said expression of regret 
id it is further seen that no additio- 
41 lapse on the part of the appellant 
stween June 22, 1281 and the date 
1 which the Director wrote the letter 
the Central Government, which would 
1ow that the appellant had not shown 
yy sign of repentance is pointed out, 
though there is a reference to his 
sporting to duty late on an earlier 
ate on June 1, 1981. On going thro- 
gh the above record before the Co- 


rt and taking into account all th 
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3 attendant circumstances we are Satis- 
fied that the Director wished to make 


the case of the appellant an example 
for others including those other proba- 
tioners who were similarly situated so 
that they may learn a lesson therefrom. 


15. A narration of facts of the case 
leaves no doubt that the alleged act of 
misconduct on June 22, 1981 was the 
real foundation for the action taken 
against the appellant and that the other 
instances stated in the course affidavit 
are mere allegations which are put for- 
ward only for purposes of strengthening 
the defence which is otherwise very weak. 
The case is one which attracted Art. 311 
(2) of the Constitution as the impugned 
order amounts toa termination of ser- 
vice by way of punishment and an en- 
quiry should have been held in accor- 
dance with the said constitutional pro- 
vision. That admittedly having not been 
done, the impugned order is liable to 
be struck down. We accordingly set 
aside the judgement of the High Court 
and the impugned order dated Nov. 9 
1981 discharging the appellant from ser- 
vice. The appellant should now be re- 
instated in service with the same rank 
and seniority he was entitled to before 
the impugned order was passed as if 
it had not been passed atall. He is 
also entitled to all consequential bene- 
fits including the appropriate year of 
allotment and the arrears of salary and 
allowances up tothe date of his rein- 
statement. The appeal is accordingly 
allowed. 

16. The appellant had to face this 
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case just at the commencement of his 
career. We have allowed his claim in the 
name of the Constitution. This should 
help him to regain his spirit and also en- 
courage him to turn out to be public 
servant in the true sense of that empres- 
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sion. 
17. Having regard to the facts ar 


circumstances of the case, we feel th 
the parties should be directed to be; 


their own costs. 
Appeal allowe 
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Premature Retirement —Police constable 
pn —Suspension—-Constable reinstated as per decision of Supreme Court and 
mpulsorily retired on same day— Order held, was not i> public interest but 
make pretence of reinstatement and get rid of the constable G. W. P. No. 
37. of 1983, D/- 18-7-1983 (Punjab & Har.) Reversed. (C:nstitu:ion of {ndia 


- 311) Punjab Civil Services (Premature Retirement) Rules (1975), R. 3. 


OBSERVED BY 


Mr. D. A. Desai, and 
Mr. Ranganath Misra, 


Hon’ble Judges, Supreme Court of India 


Civil Appeal No. 1649 of 1984, decided on 13-3-1984 in the case of Baldev Raj, 


IN 


-Constable, Appellant v. State of Punjab and others, Respondents. 


TEXT 


Desai, J. :— Special leave granted. 

2. Itis rather unfortunate that the 
spondents despite the judgement of this 
ourt in Sengara Singh v. State of Pun- 
b (1983) 4 SCC 225 by their inaction 
rce low paid police constables to come 

this Court and occasionally devious 
sthods are employed to circumvent the 
cision. 

3. In Sengara Singh’s case, this 
yurt held that the State Government 
nnot discriminate in the matter of con- 
ning the lapse between two govern- 
*nt servants wholly similarly situated. 
lis Court held as under : 

“As a sequel to police agitation, the 
ite Government dismissed about 1100 
smbers of the Police Force on the alle- 


tedly questioned the 


gation that they participated in the agita- 
The State Government also filed 
criminal prosecutions against a large 
Subsequently, 
the State Government reinstated 1600 dis- 
missed members of the Police Force in 
their original posts and withdrew the crimi- 
nal cases against them. If the filing of the 


tion. 


number of the agitators. 


criminal cases was the distinguishing fea- 
ture, which would distinguish the case of 
the present appellants from others, that 
feature has become irrelevant because the 
criminal cases against those who were 
subsequently reinstated have been with- 
drawn. It is not suggested that the pre- 
sent appellants were leaders or indulged 
into more violent activities. We repea- 
learned counsel 


vid 


—Participation in police agita- 


» 
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to specify the distinguishing features 
of the present appellants from those in 
whose case the Committee recommended 
the reinstatement and the State Govern- 
ment accepted the recommendations. 
There is not an iota of evidence which 
would distinguish the case of the present 
appellants from those who were the bene- 
ficiaries of the indulgence of the Commi- 
ttee and the largesse of the State. “he 
net result has been that the present appe- 
liants have been arbitrarily weeded out 
for discriminatory and more severe treat- 


ment than those who were similarly situa- - 


ted. This discrimination is writ large on 
the record and the Court cannot over- 
‘look the same.” 

This Court directed reinstatement of 
the appellants in that case. I[t appeared 


that some of the members of the Police 


Force who could not afford the luxury of 
rushing to this Court, subsequently at 
‘jatervals approached the Court for simi- 
Jar relief, and the same was invariably 
granted. It was also pointed out to the 
_learned counsel for the respondent State 
that the State should extend the benefit 
_ of the judgement of this Court to all who 
_are similarly situated. However, the res- 
ponse is unsatisfactory. This case will 
-illustratce the same. 

4. Appellant joined service as cons- 
table in the Police Force of Punjab on 
July 7, 1951. It was alleged that he parti- 
cipated in the agitation by the members of 
the Police Force in the year 1979. He was 
prosecuted for an offence under Sec. 29 
of the Police Act read with Sec. 9 of 
the Punjab Security and F.C. M. Act. 
Consequent upon the launhching of the 
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prosecution, appellant was suspen 
from service. But it is admitted t 
the prosecution was subsequently wi 
drawn. Thereafter, the appellant 
reinstated on February 11, 1980 and ~ 
the same day he was compulsorily r 
red from service, after giving him f 
for a period of three months in li 
of notice. The appellant contended t 
order of compulsory retirement was 
device to circumvent the decision 
this Court and, therefore, a mere sh 
was made of reinstating him in serv 
and compulsorily retiring him fr 
service on the same day. The appell 
accordingly questioned the validity 
Civil Writ Petition No. 1137 of 1983. 
the High Court of Punjab and Harya 
at Chandigarh. A Division Bench 
the High Court dismissed the petiti 
in limine. Hence this appeal by spec 
leave. | 

5. A notice to show cause w 
issued calling upon the respondents 
explain why special leave should 1 
be granted Mr. S. K. Bagga, learn 
counsel appeared for the responden 
When the matter came up before tl 
Court on January 30, 1984 after pert 
ing the counter-aflidavit filed by i) 
Shri S. S. Bains, I. P. S. Senior Superi 
tendent of Police, Sangrur, the respo 
dents were called upon to produce t 
file relevant to the. order of compulso 
retirement of the appellant. We spe 
fically asked the respondents to infot 
the court as to who proposed the col 
pulsory retirement of the appellat 
and who finally acepted the propo: 
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d which public, interest was sought to 
-served' -by compulsorily retiring the 
pellant on the same day on which he 
Ss reinstated in service. We also called 
on the «respondents. .to disclose the 
nual confidential reports in respect:of 
e. appellant. which may. have been 
ken: into consideration in. reaching the 
nclusion.that it was, necessary in Pub- 
interest to retire: the appeliant. from 
vice. soda ad bitkicnerscc 
“6. In response to this’ query, Shri 
5. Bains has filed his further affidavit 
which he has stated that one Shri 
]jit Singh Bhuillar, IPS, the then’ Supe- 
tendent of Police, Sangrur’ passed 
é orders of’ compulsory retirement of 
e appellant on his own and that the 
evant consideration as set out in the 
unjab Civil Services (Premature Reti- 
ment) Rules, 1975 were taken into 
nsideration at the time of passing the 
ypugned order. This rule provides 
at the appropriate authority shall, if 
of the opinion that it is in public in- 
rest to do so, have the absolute right 
/ giving an prior notice in writing to 
tire that employee on the date on 
hich he completcs twenty five years of 
jalifying service or attains fifty years 
‘age or on any date thereafter to be 
ecified in the notice.” 

7. Mr.S. K. Bagga, learned coun- 
| for the respondents urged that the 
ypellant was compulsorily retired in 
iblic interest. Public interest is an unru- 
horse and once it is alleged that the 
‘der was a device to circumvent the 
cision of this Court, is was obligatory 


cy 
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. Upon the respondents. to, explain why, it 
. became necessary to retire the appellant 


in public interest. It is true that dead 
wood has to be weeded. out that itself 
should not. become « cloak to wreak 


vengeance. .The officer who passed the 
_ order, of. compulsory - retirement has not 


filed his counter-affidavit. explaining the 
: circumstances _ in which he consideréd 


lea public interest to compulsorily 
retire the appellant. — “Mr. Spo Bains, 
_who has filed the counter- affidavit ‘cla- 
ims to have no “knowledge of the circu- 


mstances which necessitated compulsory 


he retirement of the appellant. It is in this 


background _ and keeping in veiw ‘the 


fact that while the appellant was reins- 


tated on ‘February 11,1980 ‘in théefore- 


see poor 


noon, on the same day in the afternoon 
he was compulsorily retired from ser- 
vice. In effect the decision to reins- 
tate was taken simultaneously with the 
decision to retire him. It is in the 
backdrop of these facts which left us 
agitated that we called upon the respon- 
dents to disclose the file in which admi- 
nistrative decision was taken. It may 
be mentioned that no privilege is clai- 
med. The file is not shown on the spe- 
cious plea that no such file is maintai- 
ned. It is conceded in para 5 of the 
counter-affidavit that no annual confi- 
dential reports are maintained in the 
case of constables. This left us comp- 
letely guessing as to what must have 
weighed with the competent authority 
to pass the impugned order of retire- 
ment which is a bold order merely reci- 
ting the words of the relevant rule. The 
order of compulsory retirement affects 


Ra 
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the livelihood of the person in whose 
respect the order is made and it cannot 
be left to the guess work to decide what 
prompted the making of such an order. 
We are disinclined to accept the submi- 
ssion that no file was maintained. 
In the absence of any record and the 
annual confidential reports, it must be 
confessed that there was no material 
before the competent authority to pass 
the impugned order. When in view of 
the judgement of this Court it became 
obligatory to reinstate the appellant 


service, the power to order compulsory . 


retirement was exercised not in public 
interest but to make a pretence of ins- 
tatement and to get rid of the appellant. 
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The High Court, in our opinion, y 
clearly, in errorin dismissing  sucl 
petition in limine. Accordingly, t 
appeal succeeds and is allowed and 1 
order of compulsorily retiring the apy 
lant from service dated February 
1980 is quashed and set aside. If the < 
pellant has not reached the age of su; 
rannuation, he must be reinstated 
service. If he had reached the age 
superannuation, he should be paid t 
salary, wages and other terminal bene! 
for the period February 11, 1980 | 
the date of his superannuation. T 
respondents shall pay the costs of t 
appellant quantified at Rs. 1,000/- 
Appeal allowe 
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Desai J. :—The petitioners in this 
p of petitions under Art. 32 of the 
stitution were inducted as Khand- 
Inspectors between March 1960 and 
|. iRespondents 4 ‘to 19 were ‘also 
yited -as Khandsari Inspectors: ‘on 
rent dates. Respondents | and 2 
he Chief Secretary,, Govt. of U-P. 
‘the Secretary, Industries respecti- 
of the U.P.'Government and res- 
lent No. 3 is ‘the Sugar Commissio- 
of U. P. The dispute amongst the 
ioners and the respondents 4 to 19 
out inter se seniorily between them 
ie cadre of Khandsari Inspectors. 


2. It appears that in the year 1958- 
he State Government framed what 
yled as ‘Khandsari Licensing Scheme’ 
gulate the supply of sugarcane to 
r factories by G.O. No. 4588 ()) 
Il-A-680/59 dated November 21], 
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(A) Constitution of India, Arts, 311, 16 Menno No. 0/66/II-233-1938, D/- 
-1940 Seniority Determination — Confirmation following initial officia- 
appointment —Officiating service renderd prior to approval canaot be 
red unless cantrary rule is shown—knandsari Inspectors — Provisional 


ority list drawn from date of approval of their appointment by Pubiic 
ice Commission, held, was invalid. 


OBSERVED BY 
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Writ Petns. Nos. 5105-13 of 1983. Decided on 18-7-1984 in the case of G. P. Dova 
thers, Petitioners v. Chief Secretary, Govt. of U.P. and others, Respondents. 


TEXT 


1259 Posts of Khandsari Inspectors ini- 
tially designated as Licensing Inspectors 
were created in the payscales of Rs. 120- 
250. Petitioners Nos. ‘1, 2 and 3 were 
appointed as Khandsari Inspectors b2t- 
ween March and May, 1960. Thereafier 
some of the respondents were recruited 


as Khandsari Inspectors and some others 


‘who were recruited departmentily were 


approved by the Public Service Comrii- 


ssion. On March 22, 1971, the third 
respondent—The Sugar Commissioner 
circulated a provisional seniority list of 
Khandsari Inspectors. The grievance of 
the .petitioners is that some of the peti- 
tioners have been assigned lower place 
in the seniority list even though they 
were recruited earlier and have been 
continuously in service. To_ illustrate 
petitioners pointed out that petitioners 1 
to 3 have been placed at Serial Nos. 25, 


nee 
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27 and 29 respectively though all of them 
were recruits of 1960 while respondent 
No. 7—J.S. Negi who was recruited on 
March 23, 1961 was assigned the place 
at serial No. 15 and respondent No. 4 
O.N. Chaturvedi, who was recruited on 
March 23, 1961 was shown at Serial No. 
6. Similarly, respondent No. 9—P. N. 
Rai, who was also recruited on March 
23, 1961 was shown at Serial No. 17 and 
respondent No. 5 was shown at Serial 
No. 8. The petitioners further pointed 
out that petitioners Nos. 4,5,6, 7 and 8 
who were recruits of 1961 have been as- 
signed places. 30, 34, 42, 35. and 31 res- 
pectively while recruits of 1963 have 
scored a march over them in the provi- 
sional seniority list. The petitioners as- 
sert that when the recruitment was made 
in the year 1960, the post of Khandsari 
Inspector was not within the purview of 
the public Service Commission and that 
they were regularly recruited to posts 
which were temporarily sanctioned and 
indefinitely continued till today and 
therefore, in reckoning the seniority, they 
must be given the benefit of the length 


of continuous officiation. They further 
contend that when the post of Khand- 


sari Inspector was later brought within 
the purview of the Public Service Com- 
mission, the names of the petitioners 
who were already recruited in service as 
also of some of the respondents were 
forwarded to the Public Service Com- 
mission for approval and except petitio- 
ner No. 9 S. P. Gupta, the names of 
rest of the petitioners were approved by 
the Public Service Commission on Sep- 
tember 30, 1963, the relevant date in the 
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case of petitioner No. 9 is April 14, | 
The petitioners assert that even assu 
that their appointment would be reg 
after approval of the Public Service C 
mission, yet once such approval is g 
ted, it would relate back to the dat 
appointment and the previous le 
of service cannot be ignored or de 
in computing their seniority in thea 
nce of any statutory rule or admini: 
tive instruction which has the fore 
law. The petitioners further aver 
in the absence of any other statu 
rule or administrative instruction 
determining seniority, length of c 
nuous officiation provides a valid pr 
ple for determining seniority. Vi 
from this angle, petitioners 1 to 3 w 
be senior to allthe respondents anc 
placement of the remaining petitio 
vis-a-vis the respondents will have t 
recomputed. On the circulation of 
provisional seniority list, the petitio 
submitted various representations f 
ting out the error in drawing-up the 
visional seniority list but till this 
no reply was given nor any final se 
rity list circulated nor reasons assi 
for rejecting the representations. 

petitioners further say that despite | 
representation, respondents 1,2 a 
are Operating the tentative seniorit! 
for making further promotions to 
post of Khandsari Officer and Assis 
Sugar Commissioner and these by 
are being denied equality of op 
tunity in the matter of promot 
The petitioners accordingly questic 
by there writ petitions the validity 
legality of the provisional seniority 
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sserting that as the final seniority list is 
ot being drawn-up and as the represen- 
ations are being ignored and yet the pro- 
isional seniority list is being operated to 
he disadvantage of the petitioners there- 
y denying them equality of opportunity 
n the matter of promotion which action 
f the respondents 1 to 3 is violative of 
rts. 14 and 16. 

3. Kailash Narain Pandey, Addi- 
ional Sugar Commissioner filed affida- 
it-in-opposition. It was admitted that 
y the Govt. Order dated November 
1, 1959 temporary posts of Licen- 
ing Inpectors later redesignated as 
handsari Inspectors in the pay scale 
f Rs. 120-250 were created but accord- 
ng to him as the maximum of the scale 
as over Rs. 200 right from its incep- 
tion, the post was within the purview 
of the Public Service Commission in 
view of Regulation 5 (a) of Appointment 
Department Misc. No. 99/II-B-151-60 
dated January 29, 1954 issued under the 
Uttar Pradesh Public Service Commis- 
sion (Limitation of Functions) Regula- 
tions, 1954. It was then stated that on 
the framing of the Khandsari Licensing 
Scheme, it became necessary to urgently 
appoint Inspectors to implement the 
scheme and therefore, the third respon- 
dent —Sugar Commissioner as Appoin- 
ting Authority pending regular selection 
through open competition by the Public 
Service Commission proceeded to make 
appointments and the appointment of 
the petitioners were of a stop-gap or ad 
hoc nature and that it created no right 
to the post. It was admitted that peti- 
tioners Nos. 1 and 2 were recruited after 
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holding departmental competitive. test -on 
March 4, 1960. Petitioner No, 3, who 
was then working asa Clerk -in..Cane 
Union Federation Ltd., Lucknow. was ser 
lected on May 24, 1960 by applying a 
weeding out test, Petitioners Nos:.4 to 8 
were recruited after holding qualifying 
test and interview on 23rd March, 1961 
and Petitioner No. 9 was. appointed as 
and by way of stopgap arrangement. -.It 
was contended that the petitioners. were 
appointed onanad hoc and temporary 
basis asa measure of stopgap. arrange- 
ment. It was conceded. that all the peti- 
tioners except petitioner No. 9 were.ap- 

proved by the Public Service Commission - 
for regular appointment in the year.1963, 
to be specific on 30th September, - 1963 
and they have continued. uninterruptedly 

in the posts of Khandsari Inspectors.. It 


_ was further averred that within:a.period - 


of one year and seven months ;from: the . 
date of appointment of the. petitioners, 
the State Public Service Commission se- 
lected candidates to replace the -already 
working unapproved Licensing Inspecters | 
on the request of the Department, and 
sent a list of approved condidates-on Sepr. 
tember 14, 1961 but only 5 out of 44 such 
selected candidates joined and hence -the 
Department has to permit the petitioners | 
to continue though according -to: the: 
third respondent notices of termination 
of service were served: on some of the 
petitioners. It was further pointed out 
that when the State Public Service Com- 
mission proceeded to recommend. candir 
dates for the post of Khandsari Inspec- 
tors, some of the petitioners applied for 
such posts, but their applications’ were 
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rejected’at the stage of scrutiny. But on a 
request fromthe Department the State 
Public Service Commission entertained 
the ‘applications, called the petitioners 
for interview and approved them. It 
was admitted that except petitiones No. 
9 all the rest of ‘the ‘petitioners were ap- 
proved by ‘the Public Service Commission 
on September 30, 1963 Justifying the 
‘drawing-up of the ‘tentative seniority list 
as ‘beingibased on:recommendations of 
Public Service Commission, it was said 
that'the service ;which can be taken into 
consideration for determining the length 
Of continuous ‘officiation ‘must commence 
from the date of ‘substantive appointment 
and:accordingly the provisional seniority 
list has'been’drawn-up ‘keeping in view 
the-date ‘of ‘approval by ‘the Public Service 
Commission ‘in respect of each candidate. 
It «was :averred ‘that if this principle ‘is 
valid for‘the purpose ‘of Art. 16, there is 
noetror in drawing-up ‘theseniority. It 
was'specifically stated ‘that it'was opcn to 
the Governmentito ignore ‘officiating ser- 
vice or ‘service ‘rendered on ‘appointment 
m-anad hoc:or ‘stopgap arrengement. It 
was broadly stated ‘that before a man can 
¢laim*to have has ‘seniority determined in 
‘the ‘cadre, he:must ‘belong ‘tothe cadre 
and‘he can only enter ‘the cadre on subs- 
tantive appointment. 

4. The rival contentions would 
‘bring into focus the controversy between 
the parties. The impugned provisional 
seniority list dated March 22, 197] is 
‘drawn-up ‘on ‘the length of continuous 
Officiation «determined by the date of 
sélection/approval of each person ‘by 
the State Public-Service Commission. In 


wholly ignored while reckoning senio- 
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the process service prior to the sic 


by the Public Service Commission i 


rity with the result that the recruits oj 
1961 have scored a march over those 
who were recruited earlier in the cadre 
and have been uninterruptedly officiat- 
ing in the post and who ata later date 
were approved by the Public Service 
Commission for appointment as Khand- 
sari Inspectors. The question is : where 
on account of exigencies of service, re- 
cruitment toa post within the purview 


of the Public Service Commission 1s 


made ‘by the appointing authority, but 
at alater the Public Service Commis- 
sion puts its seal of approval on «such 
an appointee, whether the continuous 
and uninterrupted service rendered by 
such appointee prior to the approval by 
the Public Service Commission:can and 
should be taken into computation while 
determining seniority ‘based on_ the 
principle of length “of continuous officia- 
tion ? 


5. When.a seniority list is challen- 
ged as being violative of the ‘guarantee 
of equality enshrined in ‘Arts. 14.and 16 


prima facie it appears that those who 


came into the cadre Jater on scoreda 
March over those who were ‘already in 
the cadre, it would be for the authority 
justifying the seniority list to_plead and 
point out the rule for determining senio- 
rity on the basis of ‘which the list ds 
drawn-up. If any such rule.is pleaded, it 
would befor those impugning ‘the senio- 
rity list to aver and establish that the 
alleged seniority rule is violative of the 
fundamental rights -guaranteed by Arts 
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nd 16. 

6. In the  affidavit-in-opposition 
by the Additional Sugar Commis- 
er on behalf of respondents 1 to 3, 
as asserted that the impugned senio- 
list of the Khandsari Inspectors 
; drawn-up on the principle of the 
th of continuous officiation recko- 
from the date of selection/approval 
the Public Service Commission in 
ect of each employee belonging to 
cadre. It is necessary to refer to this 
ect because the averment is vague 
of a general nature and later on at 
hearing of the petitions reliance was 
ed on Memo No. O-66/II-233-1938 
ed January 30, 1940 (‘1940 Order’ 
short) for sustaining the seniority 
, the affidavit being conspicuously 
nt with regard to this order. There 
10t a whisper of the 1940 Order in 
‘whole of the affidavit-in-opposition. 
wever, if the respondents would be 
a position to justify the seniority 
on any existing statutory rule or 
nivistrative instruction which has 
‘n invariably followed, it would not 
proper to attach too much importance 
the vagueness in drawing-up pleadi- 
3, shifting the stand in the course 
the proceedings. It must, however, 
made clear that Mr. Gopal Subrama- 
m, learned counsel who appeared for 
pondent Nos.1 to 3 attempted to 
oncile the averments in the affidavit 
ithe oral submissions made at the 
ring of the petitions by urging 
t when it is said inthe affidavit that 
‘seniority in respect of each member 
the cadre was reckoned on the princi- 
‘of length of continuous officiation 
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commencing from the date of selection/ 
approval of each member by the State 
Public Service Commission, respondents 
1 to 3 had the 1940 Order in mind. 

7. It if therefore, necessary first 
to examine the nature and character of 
the 1940 Order and whether it. lays 
down either by way ofa statutory rule 
Or administrative instruction a binding 
rule of seniority for determining the 
seniority in the cadre of Khandsari 
Inspectors. If it does, it will have to be 
further ascertained whether upon its 
true construction, the relevant rule 
excludes any service rendered by a mem- 
ber of the service prior to his approval/ 
selection by the State Public Service 
Commission. | 

8. The 1940 Order styled asa 
Memorandum was not annexed to the 
affidavit-in-opposition. A copy of it was 
submitted at the time of hearing of the 
petitions In its preamble it proceeds 
to recite that in view of the ‘Appoint- 
ment Department Memorandum No. 
233 (1) /II-38 dated July 27, 1939 the 
Department of Secretariat are informed 
that under Section 241 (1) (B) and (2) (b) 
of the Government of India Act, 1935, 
rules have to be framed for appointment 
to the civil services and posts and con- 
ditions of service of persons serving.’ 


It further proceeds to state that 
‘the existing rules for the various 
provincial specialist and subordinate 


services under the Government should 
be revised so as to bring them into 
conformity with the provisions of the 
Government of India Act, 1935 and 
new rule should also be drawn-up for 
services and posts which existed prior to 


eee 
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April 1, 1937 but for which no rules 
were framed, or which have been crea- 
ted after that date’. The 1940 Order 
further'recites that enquiries are being 
received as to the lines on which either 
the old existing rules have to be revised 
or new rules have to be framed. It then 
states that ‘the general principles which 
have been accepted by Government are 
stated below’. Para 2 of the Order clearly 
brings out the nature and character of 
the 1940 Order, the relevant portion of 
which read as under : 


‘2 Among other things the rules - 


should provide for the following matters.” 

At Item No. 1], seniority is mentio- 
ned. Elaborating how the rule about 
seniority should be.drawn-up, the memo- 
randum_ proceeds to prescribe guide- 
lines as under : 

‘Seniority in service shall generally 
be determined from the date of substan- 
tive appointment to a service, or from 
the date of the order of first appointment, 
if such appointment is followed by con- 
firmation. In special cases seniority may 
be determined in accordance with the 
conditions which may suit a particular 
service’. 

9. After extensively referring to 
the 1940 Order, it was urged on behalf 
of the respondents that the impugned 
seniority list is drawn-up keeping in 
view the date of appointment the date 
of 'selection/approval by the Public Ser- 
vice Commission, which is the relevant 
date for the purpose of computing seni- 
ority under G. O. of 1940 and the date 
of confirmation by the department and 
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date of promotion. 
10. The first question is ; does | 


1940 Order lay downa binding rule 
seniority in respect of Khandsari Insp 


tors? It may at once be made cl 
that the cadre of Khandsari Inspect 
was first formed under ‘Khandsari Lic 
sing Scheme’ which was framed son 
where in November 1959. It is diffic 


to believe that two decades. earlier, 
seniority rule for a future cadre y 


prescribed. It is of course open tot 
Government to lay down general cc 
ditions. of service governing all servic 
in the State either by rules framed und 


Sec. 241 of the Government. of Inc 
Act, 1935 or on the advent of the Co 


stitution under the proviso to A 


309 of the Constitution. It must | 
conceded that in the absence of stat 


tory rules, conditions of sevice if 
particular cadre may be governed 


executiue instructions issued by 


Government in exercise of its executi 
power At any rate, 1940 Order does n 


purport to lay a statutory rule fra 


under Sec. 241 of the Government 
India Act 1935 because the memor 


dum recites that in view of the provi 


ions.contained in Sec. 241, rules ha 
to be framed for appointment to ci 


service and posts and conditions ofs 
vice of persons serving. It further r 


cities that rules will have to be fram 
in respect of services which may be 


ated for the first time after the adv 
of the Government of India Act, 193 


The memorandum further provides t 
whenever there is an occasion for fi 
ing statutory rules or issuing exec 
instructions governing conditions | 
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rvice, there must be some unformity in 
is behalf and accordingly the memoran- 
um proceeded to point out what sho- 
d generally be the contents of the rules 
d on what model they should be fram- 
. Therefore, unquestionably the memo- 
ndum prescribes guinelines for fram- 
rules governing conditions of service. 
e memorandum is something akin to 
del standing orders. At any rate it 
es not purport to prescribe statutory 
les or executive instructions governing 
nditions of service. This further beco- 
s clear from the penultimate paragraph 
the memorandum in which it is_ stated 
t the principles set out in the memoran- 
m will be generally suitable for service 
posts recruitment to which is conduc- 
through the Public Service Commis- 
yn and whenever the departure is made 
e same should be justified. Directions 
e given by the memorandum that the 
partments of the Secretariat should pro- 
2d with the revision of the existing 
rvice rules or frame rules for new ser- 
ce and posts under their control in ac- 
rdance with the principles set out in 
> memorandum. The departments 
re directed to draw-up the draft rules 
d when ready they were required to 
submitted for the scrutiny of the ap- 
inment department and should be ac- 
mpanied bya self-contained note in 
ich the important points and deviac- 
n from the above principles should be 


lained and justified. It is thus aboun- 
ntly clear that the memorandum of 
40 merely prescribed guidelines for the 
partments of the Secretariat either to 
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frame statutory rules or executive ‘inst- 
ructions governing conditions of service — 
in respect of existing services, if there 
are no rules or they may be modified or 
amended so as to bring them generally in’ 
conformity with the 1940 Order and whe- 
never a New post or a new cadre in a ser- 
vice is set up to frame rules in confor= 
mity with guidelines prescribed in. 1940 
order, The 1940 Order does not purport 
to lay down conditions of service gover- 
ning any cadre either specifically or gene- 
rally. It provides a model and unless 
the model is adopted, it is commonsense 
to say that itis not binding. Therfore, 
the contention that 1940. Order prescri- 
bes binding conditions of service and 
which have been followed in drawing-up 
the seniority list does not commend to us: 
and must be git 


ll. Assuming that it the absence: 
of any specific rule to the’contrary hav-: 
ing not been shown to have been adop-: 


ted, the Department accepted: the 
model as the binding one, the next: 
question is: whether upon its true cons- 


truction it permits previous ‘service to 
be wholly ignored in reckoning senio- 


rity. 


12. The model set out at Item No. 
11 governing seniority merely enacts 
the well-known tule of seniority in 
Government Service namely, seniority 
being determined in accordance with 
length of continuous officiation. In the 
absence of any other rule valid for 
determining seniority under Art. 16 this 
rule of seniority being determined by 
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the length of continuous officiations has 
been accepted as valid by the courts. In 
a very recent opinion of this Court in 
Pp. S. Mahal v. Union of India (Rende- 
red on May 23, 1984 in W. P. Nos. 157 
162 of 1976): Bhagwati, J. after refer- 
ring to Bishan Sarup Gupta v. Union of 
India (1975) 1 SCR 104: observed as 
under: 

“There was no specific seniority 
rule to determine inter se seniority bet- 
ween the direct recruits and the promo- 
tees appointed regularity within their 
respective quota from and after [6th 
January, 1959 and though in the ob- 
sence of any specific seniority rule, the 
Court could have applied the residuary 
rule based on length of continuous offi- 
ciation, the Court did not do so because 
it felt that since the old seniority rule 
had ceased to operate by reason of the 
infiringement of the quota rule, it would 
be for the Government to devise ‘‘a just 
and fair seniority rule as between the 
direct recruits and the promotees for be- 
ing given effect to from 16th January, 
1959”. 

Therefore, in the absence of any spe- 
cific rule of seniority governing a cadre 
Or a service, it is well-settled that length 
of continuous officiation will provide 
a more objective and fair rule of senio- 
rity. And that is exactly what the 
model in the memorandum prescribes. 
It say that seniority in service shall gene- 
rally be determined from the date of 
substantive appointment to a_ service. 
{t the rule were to stop here, the ques- 
tion would arise ; what constitutes subs- 
tantive appointment to a post within 
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the purview of the Puplic Service Com 
missions ? But the rule does not sto 
by merely saying that the seniority sha 
generally be determined from the dat 
of substantive appointment to a service 
It further provides that it may be deter 
mined commencing from the date o 
the order of the first appointment, bu 
proceeds to qualify the last clause b 
providing : ‘if such appointment is follo 
wed by confirmation’. In other words 
a rule for determining seniority ma 
provide length of continuous officiatio) 
from substantive appointment or fron 
the date of the order of the first appoint 
ment if such appointment is followe 
by confirmation. In the latter case, onc 
confirmation is made and the service til 
then is uninterrupted and continuous i 
relates back to the date of the order o 
the first appointment. Now model Rul 
11 suggests as guidelines two indepen 
dent principles for determining seniorit 
namely (1) seniority be reckoned fron 
the date of substantive appointment f 
(2) from the date of the order of firs 
appointment, if such appointment is 
followed by confirmation. Two different 
starting points for reckoning seniority 
are set out in the model and it is diffi 
cult fo assume that a department adop 
ted one and rejected the other withow 
making a specific rule in that behalf. | 

13. The question that can then be 
posed is: what constitutes substantive 
appointment in acadre which is withil 
the purview of the Public Service Com 
mission. Now the cadre of Khandsaf} 
Inspectors was formed in 1959, Theré 
is no material to show that at that timé 
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was within the purview of the Public 
rvice Commission. A vague statement 
s made that under the Uttar Pradesh 
blic Service Commission (Limitation 
Functions) Regulations, 1954 any post 
th a sanctioned scale, the maximum of 
ich exceeds Rs. 200/- would be within 
e purview of the Public Service Com- 
ission. It was therefore, said that the 
st of Khandsary Inspector was within 
e purview of the Public Service Commis- 
n. It was then urged that as_ the 
andsary Licensing Scheme’ was to ke 
gently implemented, the appointing 
thority filledin the posts pending rec- 
itment by the Public Service Commis- 
n. This statement is not borne out by 
e record. On May 4, 1960. 9 persons 
cluding petitioners Nos. 1 and 2 were 
mporarily apppointed as Licensing 
spectors. The appointment order does 
yt show that appointment was pending 
lection of regular candidates by the 
iblic Service Commission. In fact, 
me confusion in this behalf crept in 
‘cause a statement was made at the 
aring of these petitions that the post 
' Khandsary Inspectors came within 
e purview of the public Service Com- 
ission in 1961. Undoubtedly, the post 
' Licensing Inspector was created in 
e first instance up to March 31, 1960, 
yt it may be mentioned that it 
1s continued uninterrupetedly till today 


id has become a permanent cadre. 
lentical appointment order was issued 

favour of petitioner No. 3 some 
‘the petitioners including petitioners 
os. 4,5, 6, 7and 8 and some of the 
spondents including respondents Nos, 
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4,5, 6, 7 and several others came to be 
appointed by the Order dated March 23, 
1961. (Annexure ‘B’ to the petition). In 
this appointment order it was clearly 
Stated that ‘on the result of the pualify- 
ing test and interview held for the posts 
of Khandsari Inspectors in the months 
of February and March, 1961, the can- 
didates as noted in the enclosed list are 
temporaily appointed as_ officiating 
Khandsari Inspectors in the scale of Rs. 
120-6-210 EB-10-250 plus usual dearness 
allowance per month subject to final selec- 
tion by Public Service Commission at 
any later date.’ The recitals in the order 
do not spell-out that the apppointees 
were to hold stop-gap arrangement till a 
candidate selected by the Public Service 
Commission in made available. On the 
contrary, the recitals clearly indicate that 
those appointees will have to face the 
approval test by the Public Service Com- 
mission Now if petitioner Nos. 1 and 
came to be appointed in 1660 and respon- 
dents 4,5 and 6came to be appointed 
in 1961 and the appointment of each if 
them had to be approved by the Public 
Service Commission, once the approval 
is granted, the same will relate back to 
the date of first appointment. That is 
the meaning of the expression in Model 
No. 11; or from the date of the order of 
the first appointment, if such appoint- 
ment is followed by confirmation.’ It is 
not disputed that all the petitioners ex- 
cept petitioner 4 were approved by the 
Public Service Commission on September 
30, 1963 and yet respondent No. T— 
J. S. Negi is shown at S. No. 17 while 
petitioner No. 1 who joined service on 
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March 4, 1960 and whose appointment 
was approved on the same day has been 
assigned §. No. 27 in the seniority list. 
If the first appointment is made by not 
following the prescrided procedure but 
later on the appointee is approved 
making his appointment regular it is 
obvious commonsense that in the abse- 
nce of a contray rule, the approval which 
means confirmation by the authority 
which had the authority power and Jjuris- 
diction to make appointment or recom- 
mend for appointment, will relate back 
to the date on which first appointment is 
made and the entire service will have to 
be computed in reckoning the seniority 
according to the length of continuous 
officiation. That has not been done in 
this case. Therefore, assuming that the 
model principle set out in the 1940 Order 
has a binding effect, the impugned senio- 
rity list does not conform to the prescri- 
bed guideline and would certainly be 
invalid. 


14. Once it is shown that the 1940 
Order did not prescribed any binding 
rule or seniority, but it was a model 
prescribed for edoption and the adop- 
tion having not been shown, it cannot 
prescribe a binding rule or seniority. 
Assuming that it is deemed to have been 
adopted the seniority list does not con- 
form to the model as interpreted by 
us. 


I5. Now if there was not binding 
rule of seniority it is well-settled that 
length of continuous officiation pres- 
cribes a valid principle of seniority. 
The question is; from what date the 
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service is to be reckoned? It was urg 
that any appointment of a stop-ga 
nature or pending the selection by Puli 
Service Commission cannot be taken int 
account for reckoning seniority. In othe 
words, it was urged that to be in th 
cadre and to enjoy place in the seniorit 
list, the service rendered in a substantiy 
capacity can alone be taken into consi 
deration. We find it difficult to acce 
this bald and wide submission. Each cas 
will depend upon its facts and circumsta 
nces. If a stop-gap appointment is ma 
and the appointee appears before th 
Public Service Commission when th 
latter proceeds to select the candidate 
and is selected, we see no justificatior 
for ignoring his past servic. At any rat 
there is no justification for two person 
selected in the same manner being diffe 
rently treated. That becomes crystal clea 
from the place assigned in the seniorit 


list to petitioner No. 1 in relation t 
respondent No-7. In fact if once a perso! 
appointed ina stop-gap arrangement i 
confirmed in his post by proper selection 
his past service has to be given credi 
and he has to be assigned seniority ace 
ordingly unless a rule to the contrary 1 
made that has not been done in the casi 
of all the petitioners. The error is ap 
parent in the case of petitioner | ant 
respondent No. 7. These errors can b 
multiplied but we consider it unnece 


ssary to do so. In fact a fair rule o 
seniority should ordinarily take int 
account the past service if the stop-ga] 
arrangement is followed by confirma 
tion. This view which we are takin} 


arne. ont, ‘by. othe ‘decision’ “of” this 
rt in Baleshwar Dass v. State of U'P., 
1) 1 SCR 449 : (AIR 1981'SC 4i), 
rein this.Court observed that the prin- 
e which has received the sanction 
is Court’s pronouncement is that ~ 
jating service in a post for all prac- 
purposes of seniority is as good as 
ice on a regular basis. It may be per- 
ible, within limits for Government 
nore Officiating service and count 
regular service when claims of seni- 
come before it, provided the rules 
at regard are clear and categorical 
do not admit of any ambiguity and 
lly arbitrary cut-off of long years of 
ice does not take place or there is 
tionally and qualitatively substantial 
rence in the service rendered in the 
types of posts’. It was said that 
ice rules will have to be reasonable 
and not grossly unjust if they are to 
ice the test of Articles 14 and 16. It 
hus well-settled that where officia- 
appointment is followed by con- 
ation unless a contrary rule is shown, 
service rendered as Officiating app- 
ment cannot be ignored for recko- 
- length of continuous officiation 
determining the place in the senio- 
list, “ dmittedly, that has not been 
> and the seniority list is drawn 
rom the date on which the approval/ 
‘tion was made by the Public Service 
mission in respect of each member 
he service, which is clearly violative 
rt. 16. and any seniority list drawn 
yn this invalid basis must be qua- 
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“Sealed ek ae ‘grievance’ ‘was made that the 
"petitioner have’ movéd “this. ‘Céurt after 
along’ unexplained delay and “the Court 


; should not’ graht any relief t6 them? It 
“Was pointed ‘out that : 


the “provisional 
seniority list was drawn up on March 
22, 1971 and the petitions have been 
filed in the year 1983. The responde- 
nts therefore submitted that the Court 
should throw out the petitions on the 
ground of delay, laches and acquie- 
scence. It was said that promotions 
granted on the basis of impugned seni- 
ority list were not questioned by the 
petitioners and they have acquiesced 
into it. Weare not disposed to accede 
to this request because respondents 1 to 
3 have not finalised the seniority list 
for a period of more than 12 years and 
are operating the same for further pro- 
motion to the utter disadvantage of the 
petitioners. Petitioners went on making 
representations after representations 
which did not yield any response, 
reply or relief. Coupled with this 1s 
the fact that the petitioners belong to 
the lower echelons of service and it 1s 
not difficult to visualise that they may 
find it extremely difficut to rush to the 
Court. Therefore, the contention must 
be rejected. 

17. In view of the discussion, these 
petitions succeed and are allowed and 
awrit in the nature of certiolari is 
issued quashing the impugned seniority 
list dated March 22, 1971 in respect of 
Khandsari Inspectors. The respondents 
1 to 3 are directed to draw up a fresh 
seniority list based on the principle 
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of length of continuous officiation recko- 
ned from the date of first appointment 
if the appointment is followed by con- 
firmation i.e. selection/approval by the 
State Public Service Commission. We 
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order accordingly, but in the circum: 
tances of the case, there will be no ordg 
as to costs. 


Petitions allowe 
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OBSERVATION 


Constitution of India, Arts, 226, 311—Writ Petition —Laches —Works Manager 
Haryana Roadway scompulsily retired - Review application filed by him, reje- 
ed_ M japager thereupon filing writ petition challenging his compulsory retire- 
lent as well rejection of his rev'ew application Dismissal of writ petition on 
ound that remedy of review adopted by Manager was tenuous remedy, 


improper. W P No. 3944 of 1979, D} 20-12-1979 (Punj. &Har.), Reversed. 


OBSERVED BY 


Mr. Y. V. Chandrachud, 
Mr. D.P. Madon and 


Mr. Ranganath Misra 
Hon’ble Judges, Supreme Court of India 
IN 


Civil Appeal No. 3417 of 1982, decided on 19-7-1984, in the case of Sikander bai 


in, appellant v. State of Haryana and others, Respondents. 


TEXT 


Chandrachud, C.J. :—-The appellant 
ho was working asa Works Manager, 
arnal Depot, Haryana Roadways was 
tired compulsorily by an order dated May 
1. 1976. He filed a review petition to the 
overnment of Haryana to challenge the 
‘der of compulsory retirement. That re- 
ew petition was disposed of by the Sta- 
Government on July 9, 1979. The ap- 
sllant filed a writ petition in the High 
Sourt of Punjab and Haryana on Octo- 
ver 23, 1979 to challenge the order of 
ompulsory retirement and the rcfusal of 
be State Goverment to review that order. 
The writ petition was dismissed by the 
jigh Court on the ground mainly that 
hough the order of compulsory retiren e- 
jt was passed in May, 1976 the appellant 
nerely resorted toa tenucus claim for 


reviewing that order instead of challengi- 


ng that order on merits in a Court of law. 
Being aggrieved by the order of the High 
Court the appellant bas filed this appeal 
by special leave. 

2. We are unable to accept the view 
of the High Court that in seeking a revi- 
ew of the order by which he was retired 
compulsorily the appellant adopted a te- 
nuous remedy. It is clear from the very 
order dated July 9, 1979 passed by the 
Secretary, Haryana Government Trans- 
port Department that a Review Roard is 
constituted by the State of Haryana for 
reviewing orders Of compulsory retire- 
ment. That order says that the case of 
the appellant was put up before the ‘‘Re- 
view Board” tut the Board did not feel 

the necessity of changing the decisions 
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which was already taken by the Govern- 
ment. In these circumstances it cannot 
be said that the appellant had resorted to 
a tunuous remedy for the vindication of 
his rights. 

3. As stated above the review order 
is dated July 9, 1979 while the writ peti- 
tion was filed by the appellant in October 
1979. Obviously the writ petition could 
not have been dismissed on the ground 
that is suffered from laches. 

4. The High Court has made a pas- 
sing observation that there was no infir- 
mity in the order of compulsory retire- 
ment but no reason at ali has been given 
in support of that observation. It seems 
to us that being influenced by the consi- 
deration that the writ petition suffered 
from laches the High Court did not con- 
sider the merits of the matter. Since we 
are differing from the High Court on the 
question of laches and find that the writ 
petition did not suffer from any defect of 


a preliminary nature it becomes necessa- 
ry toremand the matter to the High 


Court for re-consideration of the writ 
petition on merits. 
5. Miss Lily Thomas who appears on 
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behalf of the appellant bas raised tw 
principal contentions before us. The fir; 
contention is that the order of compulso. 
ry retirement is bad because it was pas. 
sed without consulting State Public Servi 
ce Commission. The second contention i 
that the appellant could not have been re. 
tired compulsorily before he had comple. 
ted 25 years of service. The High Court 
will examine the correctness of these anc 
any other contentions which the appellani 
may legitimately raise before it. 


6. It would appear that the appellar 
would have retired in the normal course 
in 1982. On that basis he would be entit- 
led to retirement benefits under the rele- 
vant rules. Even on the basis of compul- 
sory retirement he would we suppose be 
entitled to retirement benefits. It the be- 
nefit due to the appellant have not been 
given to him the High Court will pass an 
appropriate order directing the oor aa 
ment to give the same to him. 

7. The appeal is accordingly allowed 
with costs which we quantify at one thot 
sand rupees. 
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Appeal allowed. 
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OBSERVATION 


Constitution of India, Arts, 226 and 320—Provisions 0 Art. 320 are direc- 
ry—Person selected by public Service Commission —Has to right to appoin- 


d—No mandamus lies. 


OBSERVED BY 


Mr. D. A. Desai, 


R. B. Misra, J. :—The main question 
yr consideration in this appeal by spe- 
1il leave is whether a person'selected by 
1e subordinate Service Selection Board 
9 direct appointment to the post of 
ssistant Sub-Inspector of Police has 
ot an unfettered right to be appointed 
n the basis of the recommendation 
vade by the said Board. 

2. The material facts to bring out 
he point in cantroversy are as follows. 
Yn 31st of March, 1978 the Inspector 
yeneral of Police, Punjab, respondent 
Jo. 2, sent a requisition to the Subordi- 
ate Service Selection Board (for short, 
he Board), respondent No. 3 to select 
nd recommend 7 suitable persons for 
he post of Assistant Sub-Inspector of 
olice. While the matter was pending 
onsideration 50 more posts of Assistant 
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Civil Appeal No. 1194 of 1984, decided on 28-9-1984, in the case of Jatinder 
umar and others, Appellants v. State of Punjab and others, Respondents. 


TEXT 


Sub-Inspectors of Police became availa- 


ble and, therefore, the Board was recom- 


mend 57 suitable persons for these posts. 
The appellants along with many others 
were interviewed and physically tested 
On various dated ranging from 24th of 
October, 1978 to 6th of February, 1979. 
Later on after the interviews were over 
but before the select list could be finali- 
sed by the Board the Inspector General 
of Police vide his letter dated 31st of 
August, 1979 requested the Board to xe- 
commend 170 more persons in addition 
to 57already under consideration in én- 
ticipation of further vacancies likely to 
occur as a result of expected reorganisa- 
tion of the police Force. In that connec- 
tion a proposal for the disbandment of 
the Punjab Armed Police Battalion and 
instead creation of some additional posts 


j 
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for the District Police, had already been 
submitted. Thus, in all 227 candidates 
were to be recruited by the Board for 
the post of Assistant Sub-Inspectors of 
Police. The Board, however, recomen- 
deda panel of 144 candidates on 22nd 
of December, 1979. 


3. It appears that the proposal for 
disbandment of the Punjab Armed Police 
Battalion and creation of additional posts 
in the districts referred to above was 
turned down by the Government and, 
therefore, the anticipated 170 temporary 
vacancies of Assistant Sub-Inspectors 
against direct recruitment quota could 
not be available. Out of the earlier 57 
posts, however, 9 were offered to the 
wards of the deceased Police officers in 
accordance with the Punjab Government 
instructions regarding priority appoint- 
ments issued vide letter No. 80(GOI)- 
SIT (3)/73/12092 dated 18th April, 1973. 
The remaining 48 posts were offered to 
the condidates recommended by the 


Board in order of merit determined by | 


the Board. Since the remaining con- 
didates recommended by the Board pur- 
Suantto the latter requistion were not 
appointed as there were no vacancies, the 
disgruntled condidates filed two petitions 


under Art. 226 of the Constitution be- 
fore the High Court. 


4. The stand of the petitioners in 
the two petitions was : 


(a) that the vacancies had already 
been communicated to the Board and it 
was on that basis that the Board had re- 
commended their names for appointment 


-Head-Constables as Assistant Sub-Ins- 
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and the State was bound to appoint them 
on the basis of the recommendation of 
the Board ; 

(b) that the State was bound to 
follow the Punjab Police Rules and un- 
der rule 12.3 twenty-five per cent of the 
posts in the rank of Assistant Sub-Ins- 
pectors are to be filled in by direct rec- 
ruitment and the remaining seventy-five 
per cent are to be filled by promotion; 

(c) that the State adopted a device | 
of making ad hoc appointment of the 
Assistant Sub-Inspectors by posting 


pectors and the whole action was mala- 
fide as the State Government intended 
to select and appoint its own favouri- 
tes; 
(d) that the action of the Govern- 
ment in not appointing them pursuant to 
the recommendation of the Board is 
violative of Arts. 14 and 16 of the Con- 
stitution ; | f 
(e) that even after the abolition of 
the Board the condidates recommended 
by it could not be refused appointment 
on the ground that the Board later on 
became functus officio ; ; 
and 
(f) that even after the expiry of six 
months fixed by the Government in struc- 
tions the petitioner could be appointed 
on the basis of recommendation of the 
Board. “{ 
5.: The petitions were resisted by 
the State Government on the ground in- 
ter alia that by 7th of January, 1980 
only 57 posts in the direct recruitment. 
quota became ayailable and appoint-’ 
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ts were made. As regards the remai- 
vacancies of 170 temporary posts of 
stant Sub-Inspectors, proposal for 
indment of the Punjab Armed Police 
lion and instead creation of come 
tional posts for the District Police 
sventually turned down by the State 
sasnment and so no _ additional 
ncies became available and the peti- 


rs could not be appointed. In- 


case the petitioners could not claim 
intment as of right merely because 


Joard had recommended their names. . 


is further pleaded that according to 
yovernment instructions issued vide 
r No. 1673-C-II-56 dated 22nd 
sh, 1947 atime limit of six months 


been prescribed for filling up the 


ncies by persons recommended by 
Board and after the expiry of six 
ths a fresh reference had to be made 


already expired the petitioners could 


ed the allegation of mala fides in the 

oc appointment of other persons 
further pleaded that the refusal of the 
ernment to appoint them was not 
y Articles 14 and 16 of the Consti- 
nD. 


‘6. Ona consideration of the mate- 
onthe record the record the lear- 
single Judge came to the conclusion 
there was neither any vacancy in 
quota of direct recruits of Assis- 
Sub-Inspectors nor a_ single post 
nt for direct recruits is manned by 
ad hoc employee, that no case of 


¢ Board. As six months prescribed © 


be appointed on the basis of the — 
mmendation of the Board. They also. 
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mala fides of favoritism has been made 


out, and that there was no violation of 
Articles 14 and 
A letters patent appeal preferred by the 
petitioner before the High Court. 

7. The petitioners before this Court 
in appeal categorically stated on oath 


16 of the Constitution. 


that 500 promotions had been made by . 


the State of Punjab and that the petitio-. 


ners were entitled to 25 per cent of those 
posts according to quota rule. They also 
alleged that 250 vacancies of Assistant 
Sub-Inspectors were available in the 
C.I.D: wing alone in the Punjab Police 
and 250 persons had not promoted aga- 
inst those vacancies on ad hoc basis. This 
Court by its order dated 9th January, 
1984 directed the State to supply detailed 
information to the petitioners of the 
names and designations of the Head 
Constable promoted as Assistant Sub- 


Inspectors between the period from 1979 


to 1983. Pursuant to that order the State. 
gave full details or the various promo- 
tions made in various ranges totalled 646 
and according to the State during 1979- 
1983, 576 vacancies of Assistant Sub- 


Inspectors in promotee quota became . 


available on account of promotion of 576 


Assistant Sub-Inspectors to the rank of. 


Offg. Sub-Inspectors, 5 against retire- 
ment of such officers, 13 due to death, 2 
due to dismissal and 4 due to reversion 
of promotee Assistant Sub-Inspectors. 
In addition, a total of 60 additional tem- 
porary posts of Assistant Sub-Inspectors 
were. sanctioned by the Government 
during the period against which such 
promotions were made. Thus, out of 
the total 660 vacancies of promotee 
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quota during the aforesaid period 646 
promotions had been made and on 3ist 
December, 1983 there were 14 vacancies 
in the rank of Assistant Sub-Inspectors 
against promtee quota. 


8. Before we deal with the points 
raised by Mr. Frank Anthony in support 
of the appellants we must record our 
disapproval of the inconsistent pleas 
taken by it at various stages. To start 
with, it took up the plea that there were 
no ad hoc appointments of Assistant 


Sub-Inspectors form 1979 but later on it . 


went back upon its previous statement 
and admitted that there were ad hoc 
appointments made but explained the 
position by subsequent affidavits wherein 
it was stated that the C.I.D. has no cadre 
strength of its own and all the posts, 
except language stenographers, are filled 
in by taking officers on deputation from 
other units of the Police department and 
no ad hoc appointments were made in 
the rank of Assistant Sub-Inspectors and 
that the petitioners could not be appoin- 
ted as no posts for the petitioners were 
available with the department, but it is 
not necessary to refer to those explana- 
tions in any detail. 


9. Be that as it may, the fact rem- 
ains that in anticipation of the proposal 
for disbandment of the Punjab Armed 
Police Battalion and instead creation of 
some additional posts for the district 
Police a requisition was made for selec- 
ting 170 more candidates for direct ap- 
pointment to the post of Assistant Sub- 
Inspectors. But the proposal having 
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been turned down by the Governme 
there were no vacancies and, therefo 
the question arises whether the petiti 
ners have got an unfettered right to 
appointed even though the aforesa 
proposal had not been accepted ar 
consequently there were no vacancies. 


10. We now take up the conte 
tions raised by Mr. Frank anil 
counsel for the appellants, that they hay 
aright to be appointed to the post: 
Assistant Sub-Inspectors on the basis. 
the selection made by the Board. 


ll. Article 320 of the Constitutic 
enumerates the duties to be performe 
by the Union or the State Public Servi 
Commission: 


(i) to conduct examinations f 
appointment to the services of the Unic 
and the services of the State respectivel 


(ii) if requested by any two or mo 
States so to do, to assist those States: 
framing and operating schemes of joii 
recruitment for any services for whi 
candidates possessing special quali 
tions are required; 


(iii) to advise on matters enumeré 
ted under cl. (3) of Article 320; and 


(iv) to advise on any matters § 
referred to them and any other matt 
which the President, or as the case ma 
be, the Governor of the State may ref 
to them. 


The fact that there is no provisi0 
in the Constitution which makes th 
acceptance of the advice tendered by th 
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Sommission, when consulted, obligatory 


only directory and not mandatory. | 
12. The establishment of, an. inde- 


mission is to ensure selection. of best 


is constituted by persons of high. ability, 


on the subject. It is true ‘that they are 
appointed by Government but once they 
re appointed their independence i is secu- 


tion. Whenever the Government is 
required to make an appointment toa 


sult the Public Service Commission. 
The selection has to be made by the 


Commission and the Government. has to - 


fill up the posts by. appointing those 


selected and recommended by the Com- | - 
mission adhering to the order. of merit : 


in the list of candidates sent by the Pub-* — 
selection ' 


lic Service Commission. The 
by the Commission, however, is only a 
recommendation of the Commission 
and the final authority for appointment 
is the Government. The Government 
may accept the recommendation or may 


decline to accept the same. But if it 
chooses not to accept the recom- 
mendation of the | Commission 
the Constitution enjoins the Govern- 
ment to place on the table of the 
Legislative Assembly its reasons and 
report for doing so. Thus, the Govern- 


ment is made answerable to the House 


enders the provisions of Art. 320 (3) | 


pendent. body like Public Service ‘Com. 
available persons for appointment ina 
post to avoid arbitrariness. and nepo-— 


tism in the matter of appointment. It : | 


varied experience and of ,undisputed in_ 
tegrity and further assisted by experts 


red by various provisions of the Constitu-. 


high public office itis required to con- se 


os ythe. Constitution. 


Lat 


Service Commission. 
the order of merit according to its own 
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for any, departure vide Article 323 of 
, This, however, does 
not clothe the penelaats ‘with any such 
right. They cannot claim as of right 


“that the Government must accept the 
recommendation of the’ Commission. 


‘Tf, however, the vacancy is to be filled 


up, the Government has to make appo- 


intment strictly adhering to the order of 
merit as recommended by the Public 
It cannot disturb 


sweet will except for other good reasons 
viz, bad conduct or character. The 
Government also cannot appoint a per- 
son whose name does not appear in the 
list. But it is open to. ‘the: Government 


_to decide how many appointments will 
_be made. 
~ selection for the purpose = ‘of recruitment 
against anticipated vacancies 


The process for selection and 


does not 
create a right to be appointed to the 


~- post which can be enforced by a manda- 


mus. ‘We aré supported in our view by 
the two earlier «decisions . of. this Court 
in A.N.D. ‘Silva v.° Union: of India 1962 


Supp: (1) SCR 968 : (AIR 1962 SC 1130) 


- SC 2216). 


‘the one taken in the instant. Case 


’ and State of Haryana v. Subash Chander 


Marwaha (1974) 1 SCR 165 : (AIR ~ 1973 
Thecontention of Mr. An- 
thony to the contrary cannot. ‘be accep- 
teas vox) 37s 
13.. It was next contended for the 
appellants that the Punjab and Haryana 
High Court itself had taken a different 


view G.S. Kalkat v. State of Punjab 


‘1980. ‘from 
and a 
copy of the judgement in that case has 


been filed. We have perused the judge- 


Pronounced on 15th July, 
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ment but find that the facts of that case 
were materially different from the facts 
of the case in hand. 


14. The next contention raised 
on behalf of the appellants was that the 
action of the Government in not appc- 
inting them in spite of the fact that they 
were selected and their names were reco- 
mmended by the Board for appoint- 
ment, was mala fide. The allegations 
about mala fides are more easily made 
than made out. There are no materials 
before us to warrant the conclusion that 


the action of the State Government in. 


not appointing them was mala fide 
especially when the post in anticipation 
where of the Board was asked to select 
more candidates came to an end. There 
was no question of their appointment 
against those vacancies, 


15. Likewise, the contention that 
the action of Government is hit by Arts. 
14 and 16 of the Constitution has no 
substance. The case of the appellants 
is not identical with those of persons 
who were appointed as against 57 vacan- 
cies for which original requisition was 
made to the Board for selecting them. 


16. An argument of desperation 
was further advanced about promissory 
estoppel stopping the State Government 
from acting in the manner it did it not 
appointing the appellants although their 
names had been recommended. The 
notification issued by the Board in this 
case was Only an invitation to candida- 
tes possessing specified qualifications to 
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apply for selection for recruitment 
selection for recruitment for cert 
posts. It did not hole out any pron 
that the selection would be made o 
itwas made the selected candid 
would be appointed. The candida 
did not acquire any right merely by a 
lying for selection or for appointm 
after selection. When the proposal 
disbandment of the Punjab Arn 
Police Battalion and instead creation 
additional posts for the district pol 
was turned down by the State Gove 
ment, the appellants ware duly inforn 
of the situation and there was no qu 
tion of any promissory estoppel agai 
the State. 

17. It was further contended 
Mr. Anthony that the recommendat 
made by the Board would remain eff 
tive even after the body had beco 
defunct. It is not necessary to go it 
detail on this contention inasmuch 
the fate of the case depends up 
whether the appellants hada right 
get appointed on the basis of the sel 
tion and recommendation made by 1 
Board. The appellants came to Court 
vindicate their right but if they had: 
right there was no question of enforci 
that right. 

18. For the foregoing discussi 
the appeal has no force and, therefo 
it must fail. It is accordingly dismiss 
but in the circumstances of the caset 
parties should bear their own costs. 


Appeal dismiss 
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- Civil Appeal No. 2327 of 1986, decided on 8th August, in the case of Smt. Rajin- 
r Kaur, Appellant versus Punjab State and another, Respondents. 


TEXT 


A. P. Sen, J. :— After hearing the 
ned counsel for both the parties and 
_ consideration of the question of law 
jolved in this petition, Special Leave 
granted. Arguments heard. 

2. The appellant petitioner was ap- 
inted as a lady constable in Hoshiarpur 
strict on 7-5-1979. After completion 
training she was posted in March, 1980 

the police lines, Hoshiarpur. The 
perintendent of Police Hoshiarpur dis- 
arged the appellant from service by an 
der dated 9-9-1980 under Rule 12.21, 
lume 7 of the Punjab Police Rules, 
34. The said order is in the following 
rms : 

“Lady Constable Rajinder Kaur No. 
2 if unlikely to prove an efficient police 
ficer. She is, therefore, here by dis- 


charged from the Police Force under 
P. P. 12.21 with effect from today (9-9- 
1980). | 

Issue orders in O. R. and all concer- 
ned to notice and necessary action.” _ 


This order was made, it has been sta- 
ted in the petition without serving any 
charge-sheet on her and without asking 
her to explain any charge. The orcer 
also has not recorded any reason for 
her discharge from service. Against this 
order the appellant made a represen- 
tation to the Deputy Inspector General 
of Police, Jullunder Range. The said 
representation was rejected on 17-10-80. 
The appellant filed a revision against 
the order of the Deputy Inspector Gene- 
ral of Police and the same was also dis- 
missed on 15-4-81. The appellant there 
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after filed a civil suit No. 327/ASSJ/82 


in the Court of Additional Senior Sub- 
Judge, Hoshiarpur on’ 16-b1-1981 challen- 
ging the order of discharge as bad, arbi- 
trary and against’ the principles of law 
The said suit-was dismissed by: the Addi- 
tional Senior Sub-Judge, Hoshiarpur on 
28-2-1983. Thereafter the appellant filed 
an appeal before 
Hoshiarpur on 31-3-1983 and it was num- 
bered as Civil Appeal No. 45 of 1983. 


The said appeal was dismissed on 7-5-- 
1984 and the judgement of the Triel | 


Court was confirmed. A Regular Second 
Appeal No. 2189 of 1984 was filed before 
the High Court of Punjab and Haryana 


at Chandigarh. The said Second Appeal | 
was dismissed on 10-10-1984. Hence the © 


instant application for grant of special 
leave to appeal under Article 136 of the 
Constitution has been filed in this Hono- 
urable Court: by the appellant. 

3. ‘The main argument advanced on 
behalf of the appellant is that the impug- 
ned order of discharge from service was 
made not in accordance with Rule 12.21 
of the Punjab Police Rules, 1934 in accor- 
dance with the terms and conditions of 
the service but it was made by way of 
punishment. 
the Deputy Police Superintendent, Garh- 
shankar as to the character of the appe- 
llant into the allegation that the stayed 


at Mahalpur for 1 or 2 nights with one’ 


constable, Jaswant Singh and evidences 
were recorded therein without giving the 


appellant any opportunity of hearing in 


the enquisy and without giving the appe- 


llant any opportunity to cross-examine 


the witnesses and the impugned order 


- ‘duct which casted a stigma on her servi 


_by way of punishment, the ground bein 


the District Judge,‘ 


‘the appéllant from service was not ma 


An enquiry was made by 
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was made after the completion of the i 
vestigation on the ground of her misco 


career. The order in question is, ther 
fore, not an innocuous one though ¢ 
pressed in innocuous terms. Itis m 


her misconduct as found on the basis 
the investigation of certain allegatio 
behind her back. 

4. {t was urged on behalf of t 
respondents that the order dischargin 


by way of punishment. The order wa 
made in accordance with the terms 
Rule 12.21 of the said Rules which em 
powers the authorities to do away wit 
the service of the constable at any tim 


within three years of her enrolment, | 


she is found unlikely to prove an efficien 
police officer, by the Superintendent c 
Police ‘and no appeal has been provide 
for under the Rules against the said orde 
of discharge. It was, therefore, urge 
that the order being made in accordance 
with the conditions of service of th 
appellant and so it is unchallengeable be 
fore this Court by filing a re ta leav 
petition to appeal. | i 


5. ‘Admittedly, the appellant - wa 
appointed’ asa lady constable on 7-5 
1979 and she was posted in march 
1980 in the Police lines, Hoshiarpu 
after completion of her training. It ha 
been stated in para I5 of the petition 
that on an allegation made by the depart 
ment against the appellant that sh 
spent two nights with a constable al 
investigation was caused to be mad 


port No. 105, p.03 


9 the said allegation against her con- 
stand on the basis of that investiga- 
n the impugned order of discharge was 
de by the Superintendent of Police, 
shiarpur. In Para 15 of the counter 
davit sworn on. behalf of respondent 
as been stated that the superintendent 
Police, Hoshiarpur got conducted a 
ifidential enquiry through a Deputy 
derintendent of Police regarding the 
iduct of the appellant. On an overall 
essment of the work and conduct of 
- appellant of the Superintendent of 
lice, Hoshiarpur came to the conclu- 


n that she was not likely to become 


efficient Police Officer and thus pas- 


| an order discharging her from ser-' 


e in accordance with the conditions 
the service. These averments made 
para 15 of the counter-affidavit have 
in verified to be true and correct to 
knowledge of the deponent ‘based 


‘se averments that the impugned order 
discharge though stated to be made 
accordance with the provisions of Rule 
21 of the Punjab Police Rules, 1934, 
really made on the basis of the mis- 
nduct as found on enquiry into the 
tgation behind her back by the Deputy 
perintendent of Police, Garh-Shankar. 
s not disputed that the enquiry was 
de without serving her the charge- 
et and without giving her any oppor- 
ity to explain the charges and the 
gations levelled against her. The en- 
iry was conducted behind her back 
d on the basis of the result of the in- 
tigation she was discharged from 


on the information deprived from the’ 
ord of the case. Thus, it is clear from 
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service. Therefore in these circumstén- 
ces, it does not lie in the month of the 
cespondents to submit before this Court 
that the order is ar innocuous and it an 
order made simply in acccordance with 
the conditions of ber service under Rule 
12.21 of the said Rules. On the other 
hand, in the background of these facts 
and circumstances it is crystal clear that 
the impugned order of discharge from 
service of the appellant was made on the 
ground of her misconduct and it is peral 
in nature as it casts a stigma on the ser- 
vice carear of the appellant. 


6. The next question arises is whe- 
ther the appellant who is yet to be con- 
firmed in the service and has no right 
to the post in question, the impugned 
order can be assailed as violative of tae 
protection given by Article 311 (2) of 
the Constitution. This point has becn 
well-settled by several decisions of this 
Court. 


7. This Court has stated in no u.- 
certain terms in the case of P.L. Dhingra 
v. Union of India 1958 SCR p. 828 at 
&62, as follows : . 


“But even if the Govt. has, by con- 
tract of under the rules the right to ter- 
munate the employment without goirg 
through the procedure prescribed for 
inflicting the punishment of dismissal or 
removal or reduction in rank, the Go- 
vernment may nevertheless, choose to 
punish the servant and if the termination 
of service is sought to be founded on 
misconduct, negligence, inefficiency or 
other disqualification, then if it is a puni- 
shment and the requirements of Article 


b 20 


Report No. 105, p. 04 


311 must be complied with. 

This decision has been relied upon 
by this Court in the case of K. H. Phad- 
nis v. State of Maharashtra 1971 SCR 
(Supp.) p. 118, where it has been held 
that even in the case of reversion of. an 
employee who has been repatriated from 
the temporary post of Controller of 
Food, Grains Department to his parent 
department of Excise and Prohibition, to 
which he had a lien might be sent back 
to the substantive post in ordinary 
routine administration or because of 
exigencies of service. Such a_ person 
may have been drawing a salary more 
than that of his substantive post but 
when he is reverted to the parent de- 
partment the loss of salary cannot be said 
to have any penal consequences. The 
matter has to be viewed as one of subs- 
tance and all relevant factors have to 
be considered in ascertaining whether 
the order is a genuine one of accidence 
of service in whicha person sent from 
the substantive post to a temporary post 
has to go back to the parent post with- 
out any aSpersion against his character or 
integrity, or whether the order amounts 
to a reduction in rank by way of punish- 
ment. 


8. It has been further observed by 
this Court in the case of State of Bihar & 
Ors. vy. Shiva Bhikshuk Misra. 1971 (2) 
SCR 191 at 196. 

“The form of the order is not con- 
Clusive of its true nature and it might 
merely bea cloak and camouflage for 
an.order founded an misconduct, it May 
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be that an order which is innocuous 9) 
the face and does not contain any im 
putation of misconduct is a circumstance 
or apiece of evidence for finding whe 
ther it was made by way of punishmen 
or administrative routine. But the en 
tirety of circumstances preceding 0 
attendant on the impugned order mus 
be examined and the overriding test wil 
always be whether the misconduct is ; 
mere motive or is the very foundation o 
the order,,. 


In the case of Shamsher Singh anc 
anr. v. State of Punjab, 1975 (1) SCE 
p- 874 at 837, it has been observed a 
under: 

“No abstract proposition can bi 
laid down that where the services of: 
probationer are terminated without say 
ing anything more in the order of ter 
mination then that the services ar 
terminated it can never amounts to % 
punishment inthe facts and circums 
tances of the case. Ifa probationer it 
discharged on the ground of misconduct 
or inefficiency or for similar reason with: 
out a proper enquiry and without hi 
getting a reasonable opportunity 0 
showing cause against his discharge 
it may ina given case amount to re 
moval from service within the meant: 
ing of Article 311 (2) of the Constitu 
tion.”’ 


It has been observed this Court it 
the case of Anoop Jaiswal v. Govern 
ment of India & Anr. 1984 (2) SCR 495: 
as under, | 

“When the form of the order 1 
merely a camouflage for an ordel 


ort No. 105, p. 05 


ismissal for misconduct it is always 
in to the Court before which the 
er is challenged to go behind the 
character of the form and ascertain 
er. If the Court holds that the order 
ugh in the form is merely a determi- 
ion of employment is in reality a cloak 
an order of punishment, the Court 
Id not be debarred, merely because 
the form of the order, in giving 
ct to the rights conferred by law 
n the employee”’. 
On a conspectus of all these decisions 
ntioned hereinbefore, the irrestible 
nclusion follows that the impugned 
ler of discharge though couched in 
jocuous, terms, is merely a camouflage 
an order of dismissal from service on 
-ground of misconduct. This order 
; been made without serving the appe- 
it any charge-sheet, without asking for 
y explanation from her and without 
ing any opportunity to show cause 
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against the purported order of dismissal 
from service and without giving any 
Opportunity to cross-examine the wit- 
nesses examined, that is, in other words 
the order has been made in total con- 
travention of the provisions of Article 
311 (2) of the Constitution. The 
impugned order list, therefore, liable to 
be quashed and set aside. A writ of 
certiorari be issued on the respondents 
to quash and set aside the impugned 
order dated 9-9-1980 of her dismissal 
from service. A writ inthe nature of 
mandamus and appropriate directions 
be issued to allow the appellant to be 
reinstated in the post from which she 
been discharged. The appeal is thus 
allowed with costs. The authorities 
concerned will pay all her emoluments 
to which she is entitled to in accordance 
with the extant rules as early as possible 
in any case not later than eight weeks 
from the date of this judgement. 
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OBSERVATION 


(i) Punjab Service of Eagineers, Class Il P.W.D. (Irrigation Branch Rules 
—Rule 2(12) —-Member of Service— Appointment as Temporary heres 
ely on ad boc besis dehoring the rules— Whether service rendered as such 
he counted towards eligibil ty of 8 yesrs service for promotion in next 
er grade...(No) 
(ii) «. aryana Service of Engineers, Class I, P.W_D. (Irrigation Branch Rules, 
(As amended in 1975)--Order of promotion to the post of Fxecutive Engi- 
rs on purely ad hoc basis for six months expressly stating interim subject 
he rights of other officers— Quashed by High Court-—Validity—High Court 
right qaushing the same. 


OBSERVED BY 


Mr, A. P. Sen and ~ 
Mr. S. Natarajan 


Hon’ble Judges, Supreme Court of India 
' IN 


Civil Appeal No. 149 of 1981 decided on 17-12-1986, in the case of Ashok Gulati & 


srs, Appellants v. B. S. Jain & others, Respondents. 


TEXT 


A. P. Sen, J.—In this appeal by spe- 
leave, the short question involved is 
ther respondents Nos. 1 and 2 were 
tled to the benefit of the period of 
fice rendered by them as Temporary 
fineers on an ad hoc basic in the 
gation Branch of the Public Works 
yartment, State of Haryana i. €. prior 
heir appointment as Assistant Engi- 
rs on regular basis on April 21, 1975 
1g with the six appellants and respon- 
ts Nos 5-24 for purposes of recko- 
g their eligibility for promotion to 
Post of Executive Engineer under r. 
9) read with the Explanation there 
of the Haryana Service of Engineers, 


Class 1, Public Works Department 
(Irrigation Branch) Rules 1964, as amen- 
ded in 975, (Class I Rules’ for short) 
as also for purposes of their seniority in 
the cadre of Assistant Engineers. 


2. Facts bearing on the question 
are as follows. In response to an adver- 
tisement published in the Daily Tri- 
bune of February 6, 1970 inviting app.i- 
cations for appointment as Temporary 
Engineers on an ad hoc basis, respon- 
dent No. 1 B.S. Jain was appointed as 
a Temporary Engineer (ad hoc) w. e- f. 
January 2, 1971 for a period of six 
months i.e. after the coming into force 
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of the Haryana Service of Engineers, 
Class II, Public - Works Department 
(Irrigation Branch) Rules, 1970 (Class 
II Rules’ for short) Prior to this, respon- 
dent No. 2 S.L. Gupta was also apoin- 
ted asa Temporary Engineer on an ad 
hoc basis w-e.f. May 19, 1969 by calling 
his name through the Employment Ex- 
change i.e. subsequent to the coming in 
to force of the Class II Rules Their 
appointments were dehors the rules to 
meet the exigencies of service. In the 
letters of appointment issued to them, 


it was specified that their appointment _ 
was purely on an ad hoc basis fora 


period of six months from the date of 
their joining the post on a fixed salary 
of Rs. 400 plus allowances and their 
services were terminable without notice. 
They were specifically informed that the 
appointment would not entitle them to 
any seniority or other benefit under the 
service rules for the time being in force 
and would also not count towards incre- 
ment in their salary. -They were also 


intimated © that posts of -Temporary 
Engineers in Class II service would be 


advertised in due course by the Haryana 
Public Service Commission and they 
should apply for such posts through 
the Commission, and that if they were 


not selected by the Commission, their 
services would be liable to be termina- 


ted without notice. Also that their 
inter se seniority among the Temporary 


Engineers would be in the order of me- 
rit in the list of candidates as settled by 


the Commission. The services of res- 
pondents Nos. 1 and 2 were however 
continued by the State Government 
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from time to time, six months at a _ time 
till the Secretary, Haryana, Public Se 
vice Conimission by his letter dated Jul 
8, 1973 addressed to the Commissione 
and Secretary to the State Governmer 
of Haryana, Public Works Departmer 
(Irrigation Branch) conveyed the appre 
val of the Commission to the ad ho 
appointment of 251 Temporary Eng 
neers beyond the period of six month 
till regular appointment were made t 
the posts through the Commissior 
Accordingly, both these respondent 
continued to hold the posts of Tempo 
rary Engineers on ad hoc basis till th 
end of the year 19741. e. till they wer 
recruited as Assistant Engineers thre 
ugh the Public Service Commission o 
April 21, 1975 on regular basis. 

3. It appears that in response t 
an advertisement issued by the publi 
Service Commission in October 1973 
respondents Nos. 1 & 2 appeared at | 
competitive examination along with th 
appellants and respondents Nos. 5-2 
and were selected by the public Servic 
Commission for appointment as Assis 
tane Engineers under the Haryana Ser 
vice of Engineers, Class II, public Work: 
Department (Irrigation Branch) Rules 
1970. In the letter of appointment iss 
ued by the Commissioner and Secretar 
to Government of Haryana (Irrigatiot 
& Power Department) — dated Januar 
13, 1975 it was specified that inter st 
seniority of Assistant Engineers would 
be determined on the basis of the coms 
bined merit list prepared by the publi 
Service Commission. In the combined 
merit list prepared by the Commission 
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pondents Nos. J] and 2 were placed 
try much below the appellants and 
pondents Nos. 5-24 being at serial 
s. 148 and 150 respectively. It may 
stated that the merit list prepared by 

Commission has never been questi- 
ed before us. 

4. A few more facts. The State 
vernment of Haryana by order dated 
cember 20, 1978 promoted 62 Assis- 
t Engineers including the appellants 
pondents Nos. 5-24 as _ Executive 
gineers on a purely ad hoc basis for 
eriod of six months subject to certain 
ms and conditions, namely: (i) The 
pmotions were subject to the approval 
the Public Service Commission as 
o to the claims of other officers. (ii) 
ch promotions were not to give any 
ht to the officers for being appointed 
a substantive basis as Executive Engi- 
ers. And (iii) Such of the officers as 
d not passed the departmental professi- 
al and revenue examinations were 
guired to pass Such examinations 
thin a period of one year or otherwise 
2y were liable to be reverted to their 
iginal post. These ad hoc promotions 
the appellants and respondents Nos. 
24 were made in 
ovisions contained in rr. 6 (b) and 15 
the Haryana Service of Engineers, 
ass 1, Public Works Department (Irri- 
tion Branch) Rules, 1964. Presumably, 
e State Government excluded from con- 
jeration the case of respondentsNos. 1 
id 2 for promotion because in the com- 
ned seniority list they ranked below 
e appellants Nos. 5-24 being placed 
serial Nos. 148 and 150 respectively. 


relaxation of the 


ae 
Ups 


A, P. Sen 
Judge 


Supreme Court of India 


5. The ad hoc promotion of appe- 
llants and respondents Nos. 5-24 was 
assailed by respondents Nos. 1 and 2 
by a petition under Art. 226 of the 
Constitution filed before the Punjab 
and Haryana High Court mainly on the 
ground that when qualified persons like 
them i.e. respondents Nos. 1 and 2 were 
eligible for being considered for pro- 
motion to the post of Executive Engine- 
ersr. 6 (b), there was no justification 
whatever for the State Government to 
grant general relaxation under the pro- 
viso there of to maxe the ineligible for 
persons eligible for promotion in denial 
of their claims. It was further pleaded 
that the State Government having rela- 
xed the condition of eligibility under 
the proviso to r.6(b) read with the 
Explanation thereof as regords eight 
years service in the case of promotion 


of the appellants and respondents: Nos. 
5-24 as Executive Engineer on an ad hoc 


basis, failed to appreciate that respon- 
dents Nos. | and 2 who were recruited 
along with them and had also put in 
more or less 3; years service as Assis- 
tent Engineers became entitled to the 
benefit of such relaxation and the action 
of the State Government is not consi- 
dering their cases for such promotion 
was wholly arbitrary and was tant amo- 
unt to denial of equal opportunity unity 
in the matter of employment in violation 
of Arts. 14 and 16(1) of the Constitution. 
It was also pleaded that the power confe- 
rred on the State Government to grant 
relaxation under r-22 was not a general 
power but a power to mitigate hardship 
in a particular case and thus the general 
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relaxation granted by the State Govern- 
ment to some of the respondents ‘who 
had not passed their departmental, pro- 
fessional and revenue examinations was 
invalid. It was asserted that the State 
Government and Engineer.in-Chief, Irri- 
gation Department, Haryana had wrongly 
treated respondents Nos. | and 2 as ineli- 
gible for promotion on the ground that 
the period from January 1971 and May, 
1969 upto April 21, 19751. e. the period 
during which respondents Nos. | and 2 
remained employed as Temporary Engine- 
ers on ad hoc basis, could not be treated 
as period in that class of service within 


the meaning ofr. 6 (b)i.e.m Class If 


service. 


6 The specific stand taken by the 
State Government in the return filed 
before the High Court was that respon- 
dents Nos. 1 and 2 were recruited to the 
post of Assistant Engineer on April 21, 
1975 and thus had only about 3} years 
service on December 20, 1978 to their 
credit when appellants and respondents 
Nos. 5-24 were promoted as Executive 
Engineers on anad hoc basis. Prior to 
their appointment as Assistant Engineers, 
respondents Nos. 1 and 2 had _ been 
appointed as Temporary Engineers on 
ad hoc basis behors the rules and under 
the terms of appointment they were not 
entitled to any seniority or other benefit 
under the service rules as a result of such 
appointment. Further it was pleaded that 
respondents Nos. 1 anu 2, in the seni- 
ority list prepared by the Public Service 
Commission were ranked junior to the 
appellants and respondents Nos, 5-24 
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and. therefore they were not entitled 
be considered for promotion. ” 


7. A learned Single Judge (R.N 
Mittal, J ) by his judgement dated Oct 
ber 8, 1980 quashed the impugned orde 
of the State Government making ad ho 
promotions of the appellants and respon 
dents Nos. 5-24 and directed the Stat 
Government to reach a decision afres| 
as regards the. ad hoc promotions witl 
advertence to the observations made b 
him. In his judgement the learned Singh 


Judge repelled the contention of respon 
dents Nos, 5-24 for being considered foi 
promotion since none of them had com 
pleted eight years’ service as Assistan: 
Engineer on the ground that the Stat 
Government was empowered in term: 
proviso to r..6(b) to relax generally, i1 
public interest the conditions regarding 
eight years’ experience for reasons to bt 
recorded in writing. He found on peru 
sal of the records placed before him tha 
reasons for the relaxation in public inter 
est of the condition of eight years service 
imposed by rules 6 (b) had in fact beet 
recorded for reducing the period 3} year: 
in consultation with the Finance Depart 
ment. He accordingly held that the ac 
hoc promotion of the appellant ane 
respondents Nos. 5-24 was not invalid 
on that account. The learned Singh 
Judge however accepted the contentio! 
of respondents Nos. 1 and 2 that the} 
were entitled to the benefit of the perioc 
of continuous officiation as Temporaty 
Engineers -on ad hoc basis from 
January 1971- and May 1969 t 
April 21, 1975 in’ reckoning eight 
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rs experience in that class’ of service 
hin the meaning of r. 6 (b) i. e. Class 
service by reason of Explanation to 
6 (b) and were therefore eligible’ for 
motion to the post of Executive 
gineer under r. 8 (2) in view of 
definition of the expression ‘Tempo- 
y Engineer’ contained’ in rule 
5); as amended in 1975. He also 
held their contention that the power 
ferred on the State Government 
der r. 22 was not a general power of 
xation but a power exercisable only 
mitigate any undue hardship in the 
; of a particular individual and there- 
e the impugned order of tie State 
rvernment permiting relaxations in the 
¢ of respondents Nos. 9, 10: and- 11 
an Singh, P.D. Kadian- and C. P, 
yel as regards the passing of -the 
partmental professional and. revnue 
iminations as required by r...15,.was 
malid. Upon that view, — the learned 
gle Judge allowed the Writ Petition 
d quashed the impugned order .of 
> State Government for the ad hoc 
omotion of the appellants and respon- 
nts Nos. 5-24 as Executive Engineers. 
sidentally, the judgement of? the 
rned Single Judge Jeaves untouched 
: impugned order insofar as it relates 
the ad hoc promotion of 37 Assistant 
gineers to the post of Executive Engi- 
er. | 

8. Thereupon, the appellants pre- 
red an appeal under clause 10 the 
ters patent but ‘the appeal was dismi- 
-d in limine by a Division Bench (P.C. 
inand C. 8. Tiwana, JJ) by its order 
ted November 6, 1980, The learned 
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Judges stated that they were in ‘ull 
agreement with the view expressed by 
the learned Single Judge. The -apye- 
llants apparently advanced a contention 
that the appointment of respondents 
Nos. 1 and 2 as Temporary Engineers 
on an ad hoc basis was contrary to para 
8312 of the manual of Administration 
and therefore the period during which 
they worked as Temporary Engineers 
(ad hoc) could not be taken into consi- 
deration. The learned Judges repelled 
the contention on the ground that no 
such point was taken before the learned 
Single Judge.’ 

~~. -9.- ‘We must at the very outset. ob: 
serve that the judgement of the learned 
Single Judge quashing _the impugned 
order of the State Government. for the 
promotion of the’ appellants and respon- 


dents Nos. 5-24 as Executive Engineers 


on an ad hoc basis on the ground that 
State Government, could not have re- 


laxed the ‘condition of passing _ the 
departmental professional and revenue 
examinations _ prescribed under rule 


15 of the Class I Rules by taking reco- 
urse to rule 22 which did not con/er 
a general power of relaxation can hardly 
be sustained. We are afraid, the lear- 
ned Single Judge was completely 
misled in taking the view that he did. 
This was not a case of relaxation 
at all but a question of prescribing ‘the 
period during which such examinations 
had to be cleared as required under rule 
15. Rule 15 in terms provides that the ce- 
partmental professional and revenue exa- 
minations for purposes of promotion 
to the Class I service have to be passed 
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within such period as may be prescri- 
bed. The word ‘prescribed’ in rule 15 
clearly empowers the State Government 
to provide for the period during which 
the promoted officers had to pass the 
departmental test. In terms of that rule, 
the State Government by the impugned 
order directed that the officers who had 
not passed the departmental professional 
and revenue examinations were required 
to pass such examinations within a period 
of one year otherwise they were liable to 
be reverted to their original post. It 
must be said in all fairness that learned 
counsel for respondents Nos. | and .2 
did not support this part of the judge- 
ment. 


10. After having heard learned cou- 
nsel for the parties quite at some len- 
gth in a hearing lasting over several days, 
we feel that irrespective of the merits of 
the contentions advanced, no_ useful 
purpose would be served in maintaining 
the judgement of the High Court in sofar 
as it quashes the impugned order of the 
State Government dated December 20, 
1978 for the promotion of the appellants 
and respondents Nos. 5-24 as Execu- 
tive Engineers on ad hoc basis aftera 


lapse of sucha long time as it would 
create unnecessary administrative com- 
plications. During the hearing we ex- 
pressed our doubts about the wisdom of 
the High Court in entertaining the Writ 
Petition of respondents Nos. 1 and 2 
particularly when the impugned order of 
the State Government making promo- 
tion of the 62 Assistant Engineers inclu- 
ding the appellants and respondents 
Nos. 5-24 as Executive Engineers was 
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purely on an ad hoc basis for a perio 
of six months and expressly made subjec 
to the rights of other officers. Instea 
of interfering with the impugned orde 
of the State Government the prope 
course for the High Court should hay 
been to issue a direction to the Stat 
Government to consider the cases of thi 
eligible officers including respondent 
Nos. 1and2 for ad hoc promotion a 
Executive Engineers it their turn was du 
for such promotion according to thei 
placement in the seniority list andi 
should have in the meanwhile allowec 
the appellants and respondents. Nos 
5-24 to continue in their posts as Execu 
tive Engineers (ad hoc) subject to the 
condition that while considering thei 
cases for promotion the State Govern 
ment would not take that circumstance 
into consideration that they had conti 
nued to function as Executive Engineer 
on an ad hoc basis. i 
11. That course commends to u 
for another reason as well. Although 
the High Court by its judgement and 
order dated October 8, 1980 quashed 
the impugned order of the State Govern- 
ment dated December 20, 1978 making 
the ad hoc promotions and issued 4 
direction that the Government should 
reach a decision afresh in the matter, 
the fact remains that neither the judge 
ment of the High Court nor the direc 
tions made by it have taken effect. On 
the contrary, this Court while gran- 
ting special leave on January 14, 1981 
stayed the operation of the judgement of 
the High Court. As a consequence thé 
result has been that the appellants ail 
respondents Nos. 5-24 have continue 
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nection as Executive Engineers on 
id hoc basis for the last about eight 
s under the interim order of stay. 
entally, the judgement of the High 
rt leaves untouched the promotion 
7 Assistant Engineers and Executive 
ineers. The State Government will 
have to give effect to the decision of 
Court in A. S. Parmar v. State of 
yana laying down thata degree in 
ineering was not an essential qualifi- 
n for promotion of Assistant Engi- 
s in the Irrigation Branch to the 
e of Executive Engineers in Class I 
ice under rule 6 (b) of the Class I 
s and therefore the Assistant Engi- 
s who are diploma holders are equa- 
ilgible for such promotion. The 
Government in the Public Works 
artment (Irrigation Branch) by a 
fication dated June 22, 1984 purpor- 
to effect an amendment to rule 6 (b) 
ne Class I Rules with a view to unl- 
this decision of this Court in A. S. 
mar’s case By a separate judgement 
the connected Writ Petitions Nos. 
32/84 delivered today, we have struck 
m the impugned notification as 
nding against Articles 14 and 16 (b) 
the Constitution and also as ultra 
s the State Government by reason of 
proviso to section 82 (6) of the Pun- 
Reorganisation Act, 1966. It appears 
the State Government has been trea- 
‘a degree in Engineering referred to 
Mass (b) of rule 6 as an essential qua- 
ation for promotion to the post of 
cutive Engineer in Class I service in 
case of officers in Class II service 
sumably on the view expressed by 
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the Punjab and Haryana High Court in 
O. P. Bhatia v. State of Haryana 1980 
SLJ 126. The controversy was settled 
‘by the decision of this Court in A. S. 
Parmar’s case and it overruled the deci- 
sion of the High Court in O. P. Bhatia’s 
case and held ona consideration of the 
relevant rules that the qualification of 
degree in Engineering was not necessary 
in the case of officers in Class II serviced 
for promotion tothe post of Executive 
Engineer. That apart, we must deal with 
the appeal on merit as the judgement of 
the High Court leaves much to be desired. 


12. Issues raised in this appeal by 
special leave are of far-reaching signifi- 
cance to the civil services. It involves 
a claim by person who had been in 
employment in the Government service 
ona purely ad hoc basis dehors the 
rules, that they were entitled upon their 
absorptions to the post on a regular 
basis, to the benefit of the period of 
their continuous officiation as temporary 
employees on ad hoc basis for determi- 
ning their eligibility for promotion to the 
higher grade or post. The questions 
presented are whether the principles 
laid down in N. K. Chauhan and Others 
v. State of Gujarat and Others 1977 SLJ 
110, and S. B. Patwardhen and Others. 
v. State of Maharashtra’ and Others, 
1979 SLK 421 reiterated in Baleshwar 
Dass and Others v. State of Uttat Pra- 
desh; and Others 1981 (1) SLJ 223, and 
subsequently followed in several decisi- 
ons, that ordinarily in the absence of 
any specific rule of seniority governing 
the cadre or service, the length of conti- 
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nuous officiation should be counted in 
reckoning seniority as between direct 
recruits and promotees, should also be 
extended in determining seniority of 
such ad hoc employees vis-a vis direct 
recruits, and whether the failure on the 
part of the Government to count the 
entire period of officiation as such ad 
hoc employees would be per se arbitrary 
and irrational and thus violative of Arti- 
cles 14 and 16(1) of the Constitution 
inasmuch as the temporary service in the 
post in questions was not fora short 
period intended to meet some emergent 
or unforeseen circumstances, but to meet 
the exigencies of the service. It is asserted 
that. the recent pronouncement of this 
Court in the case of Narendra Chadha 
and Others. v. Union of India and Others 
(1986) 2SCC 157, supports this view. 
This argument at first blush appears to 
be plausible but on deeper consideration 
Is not worthy of acceptance. We proceed 
to give reasons therefor. 


. 13. Weare not aware of any prin- 
ciple or rule which lays down that the 
length of continuous officiation/service 
is the only relevant criterion in determi- 
ning seniority ina particular cadre or 
grade, irrespective of any specific rule of 
seniority to the contrary. It is nece:- 
sary to emphasise that the principles laid 
down in the two leading case of NucK: 
Chauhan and S. B. Patwardhan, reitera- 
ted in Baleshwar Dass’ case and. subse- 
quently followed in several decisions are 
not an authority for any such proposi- 
tion. These decisions particularly that 
in.Baleshawar Dass’ case lay down that 


ordinarily. and in the~absence of an 


A. P. Sen °° 
Judge 
Supreme Court of Indi 


specific rule of seniority governing th 
cadre of service, the length of continuo 
officiation should be counted in reckoy 
ing seniority as between direet recruj 
and promotees. These authrities nowhe 
Jay down that the same principle i. e. th 
length of continuous officiation must b 
the sole guiding factor and the onl 
criterion in determining seniority of suc 
ad hoc employees vis-a-vis direct rec 
ruits. 


14.. The contention on_ behalf ¢ 
the appellants firstly is that the Hig 
Court was clearly in error in holding tha 
the entire period of service of respol 
dents Nos..1 and 2 as _Temporary Eng 
neers.on ad hoc basis i.e. the period fror 
January 1971 and May 1969 to April 2] 
1975 had be counted not only for pur 
poses of their seniority under rule 8(2) ¢ 0 
the Class I Rules but also for the purpos 
of their eligibility for promotion to th 
post of Executive Engineers under rul 
(b). It is said that the High Court faile 
to appreciate that respondents Nos. lan 
2 were not recruited as Temporary Engi 

neers under the instructions contained ii 
the. Manual of Administration issue 
under the Punjab Service of Engineers 
Class II, public Works Department (Irri 
gation Branch) Rules, 1941 or under th 
Punjab Service of Engineers, Class II, pu 
lic Wores Department (irrigation Branch 
Rules, 1970, but their appointment a 
Temporary Engineers was purely on al 
ad hoc basis de hors the rules and there 
fore they did not fall within the ambi 
of the definition of the expression ‘Clas 
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Service’ as defined in rule 2 (5), as 
ended in 1975. Secondly, the High 
urt failed totake into account the 
t that respondents Nos. | and 2. be- 
e members of Class II service only 
April 21, 1975 when they were recrui- 
as Assistant Engineers ona regular 
is through the public Service Com- 
sion. Tillthen they did not answer 
description of ‘Temporary Engineers, 
defined in rules 2 (5). They did not 


y 18, 1982 issued by the State Go- 
oment under rule 3 constituting the 
vice of Engineers as Class II service 
. December 25, 1970. It must there- 
e logically follow that the service 
dered by them as Temporary Engi- 
rs on ad hoc basis prior to their rec- 
itment as Assistant Engineers in 1975 
uld not be treated to be service in 
at class within the meaning of rule 
'b) of the Class I Rules. Likewise, rule 
2) which speaks of any service rende- 
i as Temporary Engineer must be 
nstruted accordingly as meanning ser- 
‘e rendered by a Temporary Engineer 
sruited in the manner provided by 
» instructions contained in Manual 
Administration issued under the 1941 
les or recruited as such under the 
70 Rules. Lastly, the decision in 
leshwar Dass’ case does not lay 
wn apy proposition that persons em- 
syed ona purely ad hoc or fortui- 
us basis like respondents Nos. 1 and 
are entitled as a matter of law to the 
nefit of their period of ad hoc service 
d the two later decisions in G. P. 
oval and Others v. The Chief Secre- 


n figure in the notification dated. 
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tary, Government of U‘tar Pradesh and 
Other 1984 (2) SLJ 166, and Narendra 
Chadha are of little assistance. These 
submissions, in our opinion, must p¢e- 
vail. 

15. In reply, the main contention 
of learned counsel for respondents Nos. 
land 2is that respondents Nos. 1 and 
2upon their absorption to the post of 
Assistant Engineer on a regular basis 
on April 21, 1975 were entitled to the 
benefit of the entire period of officiation 
as Temporary Engineers on an ad hoc 
basis i. e. the period from January, 1971 
and May, 1969 to April 21, 1975 and 
the failure of the Government to count 
such period of their ad hoc service was 
per se arbitrary, irrational and — thus 
violative of Articles 14 and 16 (1) of 
the Constitution inasmuch as the ser- 
vice rendered by them as Temporary 
Engineers (ad hoc) was not fora short 
period intended to meet some emergent 
or unforseen circumstances, but to meet 
the exigencies of the service and there 
is no reason why the principle laid 
down in Baleshwar Dass’ case should 
also not be extended in determining the 
seniority of such ad hoc employees vis- 
a-vis direct recruits. Secondly, he ccn- 
tends that exercise of the power of 
relaxation of the condition of eight 
years’ service for purposes of eligibility 
conferred on the State Government 
under the proviso to rule 6 (b) is condt- 
tioned by the obligation to record rea- 
sons in writing which requirement was 
mandatory. There was failure on the 
part of the Government to record rea- 
sons therefore or to indicate any basis 
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to show that such relaxation was in pub- 
lic interest. Further, the words’ Class 
IL Service’ in rule 8 (2) must bear the 
same meaning as the expression’ Class 
II Service’ as defined in rule 2 (5). The 
artificial definition of ‘Class IJ Service’ 
introduced by amendment of rule 2 (5) 
in 1975 was obviously to bring persons 
who were not Assistant Engineers 1. e. 
members of Class II service within the 
zone of consideration for purposes of 
promotion to ihe post of Executive 
Engineer under rule 6(b) of Class I 
Roles. Furthermore, the State Govern- 
ment having relaxed the condition of 
8 years’ service by recourse to the pro- 
viso to rule 6(b) respondents Nos. 1 
and 2 were similarly situated as appe- 
llants and respondents Nos. 5-24 as 
they were all recruited together as Assis- 
tant Engineers in Class II service in 
1975 and they had all rendered about 34 
years’ service in that class and therefore 
failure on the part of the State Govern- 
ment to consider the case of respondents 
Nos. | and 2 for purposes of promotion 
to the post of Executive Engineer was 
tantamount to the total exclusion of a 
Class within a class and was thus per se 
discriminatory. Lastly. the action of the 
State Government in making ad hoc pro- 
motion of appellants and respondents 
Nos. 5-24 was wholly mala fide. Learned 
counsel wanted us to draw an inference 
of mala fide from the fact that the Pri- 
vate Secretary to Chief Minister was pre- 
sent at a meeting held in the room of the 
Irrigation Minister where the list of pro- 
motion was settled. It is suggested that 
initially the names of respondents No. | 
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and 2 figured in the list but later on who 
lly extraneous considerations their name 
were deleted. 

16. It would be convenient at thi 
stage to refer to the relevant provision 
of the Punjab Service of Engineers Clas 
I, P.W.D. (Irrigation Branch) Rules, 1964 
as amended in 1975. The amendmen 
effected in 1975 substituted a new rule! 
(5) for the existing rule 2(5) and it define: 
the expression ‘Class II Service’ as 7 
lows : 

<2 (5). ‘Class If Service’ shall 
for the purpose of promotio1 
to the service, comprise of mem 
bers of the Haryana Service 0 
Engineers, Class II (Irrigatior 
Branch) Temporary Engineers 
Officiating Sub-Divisional Offi 
cers and Officiating Assistan 
Design Engineers, except thos 
promoted in excess of the quot 
fixed under rule 6 of the Har: 
yana Service of Engineers 
Class II, Public Works Depart 
ment (Irrigation Branch) Rules 
1970.” [ 

The qualifications of persons eligible 
for appointment are prescribed in rule ( 
which is in these terms: ' 

“6. Qualifications : No persor 
shall be appointed to the or 
unless he— 


(a) Possesses one of the Univer 
sity Degrees or other qualifica- 
tions prescribed in Appendix & 
of these Rules. 4 
Provided that Government may 
waive this qualification in the 
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(b) 


case of a particular officer 
belonging to Class II Service; 


In case of an appointment 
by promotion from Class II 
Service, has completed in that 
class of service for a period 
of ten years from the com- 
mencement of these rules, six 


years service and after that 


period eight years service; 

Provided that if it appears 
to be necessary to promote an 
officers in the public interest, 
the Government may, for rea- 
sons to be recorded in writ- 
ing either generally or in any 
individual case reduce ‘the 
period of six or eight years in 
such extent as it may deem 
proper in consultation with 
the Finance Department. 


Explanation: —For the pur- 
pose of this clause in compu- 
ting of the period of six or 
eight years any service rende- 
red asa Temporary Engineer 
shall be taken into account.”’ 


We may next set out rule 8 
which deals with the method 
of promotion; 

“8 Appointment by pro- 
motion : 

(1) A Committee consisting 
of the Chairman of the Public 
Service Commission and where 
the Chairman is unable to 
attend any other member of 
the Commission representing 
it, the Secretary, P.W.D. (Irri- 
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gation Branch,) and the Chief 
Engineer, Punjab, P.W.D. (Irri- 
gation Branch, shall be cons- 
tituted. 
(2) The Government shall pre- 
pare a list of eligible and suita- 
ble persons for promotions in 
order of their seniority in Class 
II Service, which shall be recko- 
ned: 
(a) in the case of a member of 
the Haryana Service of date of 
Engineers, Class II (Irrigation 
_ Branch) from the date of his 
continuous Officiation as Sub- 
Divisional Officer or Assistant 
Design Engineer or appointment 


as Temporary Engineer, as the 
case may be: 


(b) in the case of a Temporary 
Engineer from the date of his 
appointment as such.” fs 

17. As amatter of construction, 

the words ‘Class II service’ in rule 8 (2) 
introduced by amendment in 1975 must 
be construed to have the same meaning 
as the expression ‘Class II service’ as 
defined in rule 2 (5). We find the langu- 
age employed by the framers of the 
rules in the definition clause in rule 2(5) 
has been departed from in the definition 
of the expression ‘Class II service’ and 
it is generally but not always a fair pre- 
sumption that the alteration in the ladg- 
uage used in the new definition in rule 
2(5) was intentional. Prior to the amend- 
ment in 1975, the expression, ‘Class 
II Service’ as defined in rule 2 (5) meant 
the members of Class II service includ- 
ing Temporary Engineers. As the State 
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Stood in need of many more Executive 
Engineers it became essential to take 
steps to recruit not only persons who 
strictly belong to Class II Service proper 
but also to bring within the zone of 
consideration others who are not mem- 
bers of Class II Service e. g. Offg. Sub- 
Divisional Officers and Offg. Assistant 
Design Engineers who would not be so 
included. The key to the interpretation 
of the definition clause in rule 2 (5) is 
the words ‘for the purpose of promo- 
tion’. The effect of the enlarged defini- 
tion of Class II Service in rule 2(5) is that 
that these words when found in the Act 
must, for the purpose of promotion, be 
understood in that context in a certain 
sense i. ¢, to include not only members 
Class If Service including Temporary 
Engineers but also Offg. Sub-Division 
Officers and Offg. Assistant Design 
Engineers who, but for the interpreta- 
tion clause, would not be so included. 
That would be in consonance with the 
purpose and object of the amendment. 
There is reason why the words ‘Class II 
Service’ in rule 8 (2) introduced in 1975 
must bear same meaning as the expres- 
sion ‘Class II Service’ as defined in rule 
2(5) as both the provisions deal with the 
same subject i. e. promotion of members 
of Class II Service to the post of Execu- 
tive Engineer in Class I Service. The 
mode of promotion to the post of Exe- 
cutive Engineer is as laid down in rule 
8 (2), Now, rule 8 (1) remains unaltered. 
Rule 8(1) directs that a committee con- 
sisting of the Chairman of the Public 
Service Commission or where the Chair- 
man is unable to attend any other mem- 
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ber of the Commission representing j 
Secretary to the Government, P.W.L 
(Irrrigation Branch), and the Chief Eng; 
neer, Punjab, Irrigation Branch shall b 
constituted. Under rule 8 (2) introduce 
in 1975, the Government has to prepar 
a list of eligible and suitable persons fo 
promotion in order of their seniority ij 
Class II Service which shall be reckone 
(a) in the case of a member of the Har 
yana Service of Engineers, Class II, Irri 
gation Branch, from the date of his con 
tinuous officiation as Sub- Divisional Off 
cer or Assistant Design Engineer or ap 
pointment as Temporary Engineer, as thi 
case may be. (b) In the case of Temporar 
Engineer from the date of his appoint 
ment as such. These provisions can lea 
to no other conclusion but that the list 0 
eligible and suitable persons for promo 
tion has to be drawn not only comprising 
of regular members of Class II Service 
including Temporary Engineers in ordéi 
of their seniority but also of Offg. Sub 
Divisional Officers or Offg. Assistan 
Design Engineers in that class of servic 
from the date specified therein. Appa 
rently, the requirements of rule 8 (1 
and $8(2) have not been complied with 
All that exists is the combined seniorit 
list of Assistant Engineers belonging t 
Class II Service in order of their senio 
rity prepared by the Public Service Com 
mission which incidentally has neve 
been challenged. ' 


{8. The meaning of the word ‘a8 
in the collocation of the words, af) 
service rendered as a Temporary Engh 
neer’ in Explanation to rule 6 (b) of thé 
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ass I Rules must obviously mean ‘in 
e capacity of’. In Dr. Asim Kumar 
se v. Union of Indiaand others 1983 
) SLJ 203, the question was whether 
e appellant who was a Radiologist in 
e Maulana Azad Medical College which- 
Ss a post belonging to Specialist 
rade II could be appointed to the post 
Professeor of Radio-Therapy in that 
llege by direct recruitment under rule 
(2) of the Central Health Service 
mendment) Rules, 1966. In 1971 there 
re certain amendments in the Rules 
escribing the made in which the posts 
Professor and Associate Professor 
uld be filled in and paragraphs 2 (b) 
d 3 of Annexure I tothe Second Sche- 


rted which brought about a change. 


ese amendments brought about a change 


asmuch as they provided for a verti- 
1 channel of promotion to the teaching 
st upto the post of Associate profes- 
r. At page 363 of the Report this 
yurt referred to the report of the Third 
y Commission where it was observed 
page 173: 
‘While the Specialists on the 
teaching side can hold posts of 
hospital specialists, the latter 
cannot be promoted to teach- 
ing posts because of lack of 
teaching experience.” 
esumably, the Ministry of Health on 
st view held that the word ‘as’ in para- 
aphs 2(b) and 3 of Annexure I to the 
cone Schedule and sub-rule (2a) of 
le 8 makes holding of a post in the 
dre a condition precedent to the post 
a Professor or an Associate Profe- 


le and sub-rule (2a) to rule 8 were in- 
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ssor. In that context, it was observed : 

“Normally, a Professor or an 
Additional Professor in a medi- 
cal college or a teaching insti- 
tution can be appointed by 
direct recruitment from amon- 
gst persons holding the post of 
Associate Professor or Assis- 
tant Professor in the concerned 
speciality in a medical college 
or a teaching institution having 
at least six years’ teaching ex- 
perience out of 12 years’ stan- 
ding the Grade through the 
Union Public Service Commi- 
ssion. Associate Professor in 
the medical college or a teach- 
ing institution can only be pro- 
moted from amongst persons 
holding the post of Reader or 
Assistant Professor having at 
least five years’ teaching expe- 
rience in the concerned specia- 
lity by the Department Pro- 
motion Committe. We are in- 
clined to the view that the 
word ‘“‘as’’ in the collocation of 
the words used ‘‘at” least six 
years’ experience as Associate 
Professor/Assistant Professor/ 
Reader” in paragraph 2(b) and 
the words ‘‘at least five years’ 
experience as Reader/Assistant 

Professor” in paragraph 3 and 

sub-rule (2-A) of Rule 8 must 

be interpreted in its ordinary 

sense aS meaning teaching expe- 

rience gained ‘‘in the capacity 

of”. In Black’s Law Dictionary, 

Sth Edition, page 104, the 
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meaning of the word “as’’.as 
given is: ‘Used as an adverb, 
etc., means like, similar to, of 
the same kind, in the same 


manner in which.’’, In Shorter 
Oxford Dictionary, 3rd _ Edi- 


tion, page 111, the word “‘as” 
is stated to mean: The same 
as, in the character, capacity, 
ea. 

In spite of all this, the contention 
of respondents Nos. 1 and 2 that they 
were entitled to the benefit of period of 
service rendered by them as Temporary 
Engineer on an ad hoc basis w.e.f. Janu- 
ary 2,1971 and May 19, 1969 respecti- 
vely prior to their appointment. as Assis- 
tant Engineers on _ regular basis on 
April 21, 1975 for purposes of reckon- 
ing their eligibility under rule 6 (b) read 
with the Explanation thereto of the 
class I Rules as also for purpose of their 
seniority in the cadre of Assistant Engi- 
neers, cannot prevail. They were not 
recruited under paragraphs 8 312 to 
1. 316 of the Manual of Administration, 
public Works Department. In the erst- 
while State of punjab there was a distinct 
class of Engineers designated as Tem- 
porary Engineers. All persons to ap- 
pointed as Temporary Engineers had 


face the Public Service Commission for 
selection for to the post under rule 4 and 


5 the Punjab Service of Engineers, Class 
Ii, P. W. D. (Irrigation Branch) Rules, 
1941. Under the Rules, the term ‘Tem- 
porary Engineer’ was defined in rule 2 
(f) to mean engineer in the service of 
the Public Works Department, Punjab 
whose appointment was temporary witsin 
the meaning of the Fundamental Rules, 
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was pensionable and who was not a 
member of any regular service. The word 
‘service’ as. defined rule 2 (g) of the 
Rules meant the Punjab Service of Engi- 
neer, Class II, Irrigation Branch, Rule 
5 provided that no Temporary Engineer 
could be taken into service or member 
of the Overseers Engineering Service, 
Punjab promoted unless he had been dec- 
lared by the Commission on the report 
of the Chief Engineer to be fit for the 
service, was serving the Department and 
held an appointment for not less than 


_ two years continuously before the date 


of entry into the service. 


19, Next came the Punjab Service 
of Eugineers, Class II, P. W. D. (Irriga- 
tion Branch) Rules, 1970. The expres- 
sion ‘member of service’ was defined in 
rule 2 (12) to mean an officer appointed 
substantively to a cadre post. The defi- 
nitions of the word ‘service’ and of the 
term ‘Temporary Engineer in rule 2 (15) 
and (16) remained the same except for 
the difference that the word "temporary" 
carried the meaning as given in the 
Civil Service Regulations in place of the 
Fundamental Rules Rule 6 provided for 
the manner of recruitment of Tempo- 
rary Engineers from different sources, 
in the propourtions and the order in- 
dicated. Sub-rule (3) thereof provided 
that in case candidate was not available 
from sources | and 3 i. e. by direct rec 
ruitment or by promotion, and a person 
had to be appointed in public interest, 
as stod-gap arrangement, the period of 
service rendered by such person shall not 
be reckoned for the purpose of 
seniority. Sub-rule (4) — provided that| 
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Government could filla short term 
ancy in the exigencies of public ser- 
, after recording specific reasons, 
the period not exceeding six months 
the Overseers Engineering Service, 
gation Branch. It is quite apparent 
er these rules that appointment of 
ondents Nos. ] and 2 as Temporary 
ineers On an ad hoc basis was de 
s the rules. 

20. It may seem to be some illo- 
lihat though respondents Nos. | 
2 were appointed as. Temporary 
ineers on ad hoc basis, they should 
deprived of the period of their offi- 
ion as such till they were absorbed 
he post of Assistant Engineer on 
gular basis through the Public Ser- 
Commission on April, 1975. That 
legal consequence which cannot 


voided on well settled principles. 
heir case the Jength of continuous 
sjation cannot be the basis for reckon- 

their seniority since they never 
ame members of Class II Service 
yr to their absorption. On the terms 
appointment of respondents Nos. 
id 2, it was specifically provided 
their appointment was purely on 
ad hoc basis. for a period of six 
iths from the date of their joining 
post ona fixed salary of Rs-400/- 
wances that their services were liable 
be terminated without notice. It 

also specifically mentioned that 
appointment as such Temporary 


ineers on ad hoc basis would 
count towards seniority OF 
ement in their salary. It was fur- 


stated that the posts of Temporary 
‘ineers in Class I Service would be 
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advertised in due course by the Public 
Service Commission and that if they 
were not selected by the Commission, 
their services would be terminated with- 
Out notice. They were also intimated 
that their inter-se seniority among the 
Temporary Engineers so recruited would 
be in the order merit in the list of candi- 
dates as settled by the Commission. It 
is Common ground that respondents Nos. 
I and 2 were not recruited through the 
Public Service Commission. It was not 
till July 8, 1983 that the Secretary to the 

Commission conveyed to the State Gov- 

ernment the approval of the Commission 
to the ad hoc appointment of 251 Temp- 
rary Engineers beyond the period of six 
months till regular appointments were 
made in the post of Assistant Engineers 

through the Commission. These are the 

facts on which there is no doubt or diffi- 

culty as to the principles applicables. 


21. According to the accepted 
cannots of service jurisprudence, seniority 
of a person appointed must be reckoned 
from the date he becomes a member 
of the service. The date from which 
seniority is to be reckoned may be laid 
down by rules or instructions (a) on 
the basis of the date of appointment 
(b) on the basis of confirmation (c) on 
the basis of regularisation of service 
(d) on the basis of the length of service, 
or(c) on any other reasonable basis. 
It is well-settled that an ad hoc or for- 
tuitous appointment on a_ temporary 
or stop-gap basis cannot be taken into 
account for the purpose of seniority 
even if the appointee was qualified 
to hold the post on a regular basis as 
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such temporary tenure hardly counts. 
for seniority in any system of service 
jurisprudence. In © somewhat _ similar 
circumstances, in the case of State of 
Gujarat v. C. G. Desai and others 1974 
SLJ 490, the question for consideration 
was whether in the case of Deputy Engi- 
neers directly recruited through the Pub- 
lic Service Commission by competitive 
xamination, the service, if any, rende- 
ered by them as officiating Deputy Engi- 
neers prior to their appointment to 
Class II Service i. e. during the preselec- 
tion period, could be taken into account 
for purposes of their eligibility for 
promotion as Executive Engineers under 
rule 7 (2) of the Bombay Engineering 
Service Rules, 1960 which provided 
fora period of 7 years’ experience in 
Class II Service. The Government 
stand was that the service rendered by 


the direct recruits prior to their appoint- . 


ment to the Class II Service could not 
be taken into account in computing 
their eligibility of 7 years’ experience 
in that class of Service and the Court 
upheld the stand. It was contended on 
behalf of the promotees that if for pro- 
motion to the post of Executive Engi- 
neer in Class I Service the period of eligi- 
bility of 7 years’ experience in Class 
II Service was to start from the date of 
absorption in that class of service, then, 
for most of them there would be rare 
change of ever getting promotion as 
officiating Executive Engineers and as 
many of them had less than 7 years to 


go before attaining the age of superan- | 


nuation. The contention was that rule 


7 (2) of the Rules did not permit discri- 
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mination between the promotees ai 
direct recruits in the matter of computi 
7 years’ service for further promotion ; 
officiating Executive Engineers. T| 
contention was repelled on the grout 
that direct recruits and promotees 
Class II Service constituted two distin 
groups or classes and the classificatic 
based on intelligible differentia, and 
was observed : 


“If a person, like any of the re 
pondents, to avoid the long - tortt 
ous wait leaves his position in tk 
‘never ending’ queue of temp 
rary/Officiating Deputy Enginee 
etc. looking for promotion, an 
takes a short cut through the dire 
ct channel, to Class II Servic 
he gives up once for all, the advar 
tages and disadvantagese go wi 
the channel of promotion and a 
cepts all the handicaps and benef 
which attach to the group ¢ 
direct recruits. He cannot after hi 
direct recruitment claim the bent 
fit of his pre-selection service an 
thus have the best of both th 
words. It is well-settled that § 
long as the classification is reasoné 
ble and the persons falling in th 
class are treated alike, there ca 
be no question of violation of th 
constitutional guarantee of equé 
_ treatment.” 


In taking that view, the Court avoide 
a doctrinaire approach and approache 
the problem from a pragmatic view. | 
was Sale : : 
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“Tf the claim of the respondents 
to the counting of their pre-selec- 
tion service is conceded, it will 
create serious complications in run- 
ning the administr:tion; it will 
result in inequality of treatment 
rather than in removing. If the 
pre-selection service as Officiating 
Deputy Engineers of direct recruits 
having such service, is taken into 
account for the purpose of promo- 
tion, it would create two classes 
amongst the same group and 
result in discrimination against those 
direct recruits who had no such 
pre-selection service to _ their 
credit’. 

22. It would be repugnant to all 
epted coneepts of service jurishprude- 
» if the claim of persons like respon- 
ats Nos. 1 and 2 who were employed 


Temporary Engineers on.ad hoc. 


sis de hors the rules for six months 
a time were extended the benefit of 
ir cantinuous officiation as such ad 
c employees in reckoning their senio- 


y vis-a-vis direct recruits in consi-. 


ring their eligibility under Rule 6 (b) 
the class I Rules for promotion toa 
her grade or post of Executive 
gineer. In A. P.M. Mayakutty etc. 
Secretary, Public Service Department 
17 SLJ 206, the question was whe- 
1 the period of service rendered by 
sh ad hoc employees appointed under 
e 10 (a)(i)(1) of the Madras State and 
bordinate Service Rules purely on an 
hoc basis and as a matter of stop-gap 
angement, were entitled to count for 
» purpose of seniority, their period 
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of service on ad_ hoc basis during which 
they service in a stop-gap arrangement. 
It was held that such service could not 
taken into account for the purpose of 
seniority from the date of their initial ao- 
pointment. The Court speaking through 
Chandrachud, C.J. after referring to 
the provision contained in rule 10 (a) 
(i) (1) of the Rules, stated : 


“This provision contemplates the 
making of temporary appoint- 
ments when it is necessary in the 
public interest to do so to an 
emergency owing which has arisen 
for filling a vacancy immediately. 
Such appointments, in terms, are 
permitted to make otherwise than 
in accordance with the rules. The 
letters of appointment issued to 
the appellants mentiun expressly 
that they were appointed under 
rule 10 (a) (i) (1), that the appoint- 
ments were ‘purely temporary 
necessitated on account of the 
non-availability of regula:ly selec- 
ted candidates conferring no claim 
for future appointment. as Junior 
Engineers and that the appoint- 
ment is liable to be terminated 
at any time without previous 
notice’. In face of the provisions 
of the rule and the terms of the 
appointment it seems to us that 
the appellants were appointed 
purely as a matter of stop-gap 
or emergency arrangement. Since 
such service cannot be taken 
into account for, purposes of 
seniority, the appellants cannot 
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contend that the entire service 
rendered by them from the date 


of their initial appointment must 


count for purposes of  senio- 
rity.” 

The Court distinguished the case of 
C.P. Damodaran Nayar v. State of 
Kerala and Others 1974 SLJ 195 on the 
ground that the temporary service rende- 
red by District Munsiff recruited ina 
regular manner through the Public Ser- 
vice Commission could not, by any 
stretch of imagination, be considered 
to be purely as a matter of fortuitous 
Or stop gap arrangement. The distin- 
guishing features in Mayakutty’s case, 
in the words of Chandrachud, C. J. 
were : 

“The distinguishing feature of 
that case, which is highlighted in 
the judgement of the Court, is that 
the appellant therein was “‘appoin- 
ted ina regular manner through 
the Public Service Commission” 
and therefore his appointment 
could not “by any stretch of 
imagination” be described as 
having been made to fill a purely 
stop-gap of fortuitous vacuom. 
In our case the initial appoint- 
ment was not only made without 
any reference to the Public Ser- 
vice Commission but the various 
rules and the terms of the appe- 
llants’ appointment to which we 
have drawn attention show that 
the appellants were appointed 
purely as a matter of fortuitous or 
stop-gap arragement. The concur- 
rence of the Public Service Com- 


A, P. Sen 
Judge 


Supreme Court of Indi, 


mission to the continuance of th 
appellants in the posts filled b 
them first after the expiry of thre 
“months and then after the expir 
of one year, was obtained not th 
with a view to regularising the ag 
pointments since their inceptioy 
but for the purpose of meetin 
the requirements of a provisio, 
under which such concurrence 1 
necessary to obtain if an appoint 
ment made without selection b 
the Public Service Commission i 
required for any reason to b 
continued beyond three month: 
or a year.” 

That precisely is the case here. | 
must therefore be held that the perio 
of service rendered by person like res 
pondents Nos. 1 and 2 were appointec 
on ad hoc basis purely as a stop gap ar 
rangement for six months at a time de 
hors the rules, cannot be considered fe 
purpose of their seniority in Class II Ser 
vice or in reckoning their eligibility 0 
8 years’ service in that class of servic 
under rule 6 (b) of Class I Rules. 


23. We feel it necessary to empha 
sise that the principles laid down bj 
this Court in the two cases of N. K 
Chauhan and S. B. Patwardhan whiel 
were reiterated in Baleshwar Dass’ casé 
and subsequently followed in several 
other cases do not lay down any prince 
ple to the contrary. These cases are not 
an authority for the proposition relied 
upon. On the contrary, they clearly pro- 
ceed on the principle that persons ap- 
pointed on an-ad hoc basis or fortuitous 
reasons or by stop gap arrangement, 


aa le, 
Ota 
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stitute a class which is separate and 
tinct from those who are appointed 
posts in the service in strict confor- course, a post is temporary in the 
ty with the rules of recruitment. In the renl Bere and the ap fei. ae 
e of S. B. Patwardhan, Chandrachud, knows’ that” his i aA 


manent appointees are functio- 
nally identified. If in the normal 


*‘We however hope that the Go- 
vernment will bear in mind the 
basic principle that if a cadre 
consists of both permanent and 
temporary employees, the acci- 
dent of confirmation cannot be 
an. intelligible criterion for 


determining seniority as between 


direct recruits and promotees. 
All other factors being equal, 
continuous Officiation in a non- 
fortuitous vacancy ought to 
receive due recognition in deter- 


mining rules of seniority as bet-: 


ween persons recruited from 
different sources, so long as they 
belong to the same cadre,  dis- 


.O ved: | j 
bserved not, exceed the post in longe- 


vity, there cannot be anything 
unfair or capricious in clothing 
him with no rights. Not so, 
if the post is, for certain depart- 
mental or like purposes dec- 
lared temporary, but it is with- 


_ in the ken of both the Govern- 


ment and the appointee that 
the temporary posts are virtua- 
lly long-lived. It is irrational 
to reiect the claim of the ‘tem- 
porary’ appointee on the nomi- 
nal score of the terminilogy of 
the post. We must also express 
emphatically that the principle 
which has received the sanction 
of this Court’s pronouncements 
is that officiating service in a 


charge similar functions and bear 
similar responsibilities.” — 
In Baleshwar Dass’ case, Krishna 
or, J. affirmed the principle in his own 
arismatic and picturesque language : 


post is for all practical purpo- 
ses of seniority as good as ser- 
vice on a regular basis. It may 
be permissible, within limits, 


‘‘We must emphasise that while 
temporary and permanent posts 
have great relevancy in regard to 
the career of government serva- 
nts, keeping posts temporary for 
long, sometimes by annual rene- 
wals for several years, and deny- 
ing the claims of the incumbents 
on the score that their posts are 
temporary makes no sense and 
strikes us as arbitrary, especially 
when both temporary and per- 


for government to ignore offi- 
ciating service and count only 
regular service when claims of 
seniority come before it, provi- 
ded the rules in that regard are 
clear and categories and do 
not admit of any ambiguity 
and cruelly arbitrary cut-off of 
long years of service does not 
take place or there is functio- 
nally and qualitatively, subs- 
tantial difference in the two 


Orgy 
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types of posts::.While rules 
regulating conditions. of service 
are within the executive Power 
of the State or its legislative 
power under proviso to Article 
309, even so such rules have to 
be reasonable, fair and not gro- 
ssly unjust of Articles 14 and 
16.” 


‘We must also refer to the decision in 
A. Janardhana v. Union of India and oth- 
ers 1983 (1) SLJ 564. where Desai J. had 
occasion to observe: 


“In other words after having 
rendered service in a post inclu- 
ded in the service, he is hang- 
ing outside the service, without 
finding a berth in service, where 
as directs recruits of 1976 have 
found their place and berth in 
the service. This is the situa- 
tion that stares into one’s face 
while interpreting the quota- 
rota rule and its impact on the 
service of an individual. But 
avoiding any humanitarian 
approach to the problem, we 
shall strictly go by the relevant 
Rules and precedents and the 
impact of the Rules on the 
members of the service and 
determine whether the impug- 
ned seniority list is valid or 
not. But, having done that we 
do propose to examine and 
expose an extremely. undesira- 
ble, unjust and inequitable 
situation emerging in service 


shna Goswami & others 


A. P, Sen 
Judge 
Supreme Court of Indi: 


jurisprudence from the prec 

‘dents ‘namely, that a perso 
already rendering service ag 
promotee has to go dow 

‘below a person who comes int 

service decades after the prom 
tee enters the service and wh 
may be schoolian, if not i 
embryo, when the promote 
on being promoted on accoun 
of the exigencies of service a 
required by the Governmen 
started rendering service. / 
time has come to recast servic 
jurisprudence on more just anc 
equitable foundation by exami 
ning all precedents on the sub. 

ject to retrieve this situation.” 
- To the same effect are the decisions it 
O. P. Singla v. Union of India (1984) 
SCC 450. G:S: Lamba v. Union of indi 
1985 (1) SLJ 676. P.S. Mahal v. Uniot 
of India 1984(2) SLJ 197. and Pran Kri 
v.. State 0 
West Bengal and others (1985) Supp 
SCC 222. It must now be taken as we 
established after these decisions that i 
the absence of any other valid principle 
of seniority, the inter se seniority bet 
ween direct recruits and promotees sho- 
uld as far as_ possible be determined 
by the length of continuous service 
whether temporary or permanent in a 
particular grade or post (this should 
exclude periods for which an appoint 
ment is held ina purely stop-gap or fol 
tuitous arrangement). No doubt, ther 
are certain observations in the tw 
cased of G.P. Doval and Narendé 
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hadha which seem to run counter to 
e view we have taken, but these deci- 
ions turned on their own peculiar facts 
nd are therefore clearly distinguishable 
nd they do not lay down any rule of 
niversal application. 

24. For all these reasons, the ap- 
eal succeeds and is allowed. The judge- 
ent and order of the High Court 
uashing the impugned notification of 
he State Government dated December 
0, 1978 making ad hoc promotions 
f the appellants and _ respondents 
os. 5-24 are set aside. Instead, 
e direct that the impugned order of 
he State Government making ad hoc 
romotions of 62 Assistant Engineers 
ncluding the appellants and _ respon- 
ents Nos. 5-24 as officiating Execu- 
tive Engineers will stand and they shall 
continue to function as such, subject 
to the terms and conditions contained 
in the aforesaid order till the process 
of making appointments by promotion 
to these posts is completed. We hope 


A, P. Sen 
Judge 
Supreme Court of India 


and trust that the State Government 
will strike a just balance between the 
competing claims of these 62 Assistant 
Engineers promoted as Executive Engine- 
ers on ad hoc basis, and persons like 
respondents Nos. 1 and 2 appointed 
as Temporary Engineers onan ad hoc 
basis who could at the most claim that 
they should be given the benefit of the 
period of service from April 21, 175 
when they were recruited as Assistant 
Engineers through the Public Service 
Commission, provided they satisfy the 
test of eligibility of 8 years’ experience 
in that class of service, while considering 
the case of all eligible members of 
Class II Service for promotion to the 
post of Executive Engineer in Class I 
Service in accordance with law and will 
complete the process of appointment 
within six months from today. 


25. There shall be no order as to 
costs. 


Appeal allowed. 


659 
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D.N; Jha: - 691 
Judge 
Allahabad High Court 


OBSERVATION 


U. P. Co-operative Societies Act, 1966 Section 122A-—U.P. Primary Aori 
tural Co-operative Credit Societies Centralised Service Rules 1976 e 4 
and 25~ Selection by Regional Administrative Committee but 2 , Stitt ps 
s made by District Administrative Committee Whether ate is fer 
made by District Administrative Committee — (Yes) eee 


OBSERVED BY 


Mr. D. N. Jha, Mr. K. N. Goyal 
Hon'ble Judges, Allahabad High Court 


| IN 
W. P. No. 1559 of 1985 decided on 9th May, 1985. 
IMPORTANT POINT 


Termination of service made by the appointing authority is valid even if the 
ection had been made by some senior authority to the appointing authority. 


TEXT 


D. N. Jha and K. N. Goyal JJ. The 
titioner was a Sachiv of Primary 
sricultural Co-operative Credit Society 
1d his services have been terminated 
ithe District Administrative Commi- 
se. His grievance is that he was selec- 
d by the Regional Administrative Co- 
mittee under R 25 of the U. P. Pri- 
ary Agricultural Co-operative Credit 
ycieties Central Service Rules, and as 
ich his services could not be termina- 


d by the District Administrative Co-_ 


mittee. A reading of R. 13 with R 25 
ows that while the recruitment is cen- 
alised at the regional level and as such 
1e District Administrative Committee 
innot make selection to the post of 
achiv on their own, the power of app- 
intment has been vested in the District 
dministrative Committee Selection is 


different from appointment. The appoint- 
ment order annexure-1, itself brings 
out this distinction clearly. The appoint- 
ments of the petitioner was made by 
the District Administrative Committee 
on his selection being made by the Re- 
gional Administrative Committee. As 
such it is not open to the petitioner to 
contend that his appointing authority 
was the Regional Administrative Com- 
mittee. As such the District Adminis- 
trative Committee was competent to 
terminate his services. No other illega- 
lity has been pointed out in so far as the 
termination order is concerned. 


2. There is thus no merit in the 
petition which is dismissed in limine. 
The earlier stay order stands discharged. 


Petition dismissed. 


Go 
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ort No, 12], p. O1 | K. Madhava Reddy 
Member 
| Central Admn. Tribunal 
: OBSERVATION 

(i) All India Radio and Doordarshan (Recruitment of Directory General, 
India Radio and Doordarshan) Rules, 1985 —Schedule—Post of Director 
pete of ALR. end Voordarshan —To be filled by promotion having 3 yeurs 
erience as Additional Lirector failing which by Deputation—In February 
5 vacancy occurred- ‘etitioner had not acquired 3 years experience till 
a hence not considered “ost filled by transfer on deputat on for a period 
six moinths—. Whether the grievance of the petitioner that he was not consi- 

red when the vacancy occurred can be sustained— (No), 

(ii) AilIndia Radio and WVoordarshan (Recruitment of Director Genecal 

.R. and Doordarshan) Rules, 1985 —Post of Director General - To be filled 
promotion from Additional Director having three years experience failing 
ich by transfer om deputation— Petitioner bad not acquired requisite expe- 
nce on the date when respordent No, 2 was initially appointed for six mon- 
s by transfer on deputation Proposal for continued appointment of the 
titioner after the expiry of he said period of six months - Petitioner who 
d acquired requisite experience by then not considered for the - 
tention that proposal as such was initiated prior to the date of acquisition 
‘requisite experience by petitioner— Contention of Respondent repelled--The 
tire position as on date when the post would fall vacant ought to have been 
parly presented to the appointment committee and considered —Kesult — 
niinued appointment of respondent No 2 as Director as such quashed. 

(iii) Constitution of Iudia, Article 309-—All India Radio and Voordarsban 
ecruitment of Director General A.I.R. and Doordarshan) Rules, 1985 — ¥romo- 
on totbe post of D.G.-Rules required 3 years experience when vacancy 
ll vacant—-Contention that post of D.G. being sensitive post -The incum- 
nt ought to have experience of more than 3 years —Contention repelied 
overnment cannot claim superior wisdom to the Legislature Authority. 

(iv) Constitution of India, Article 309--Rules framed under the Depart- 
ental instructions —Department instractiois cannot override, modify the 


les framed as such. 
(v) All India Radio and Doordarshan (Recruitment of Director General 


1K. end Doordarshan) Rules, 1985 —Schedule column 7 read with col, 11 pro- 
ding experience for the post in case of deputationist 18 years in a super- 
sory capacity in educational, cultural publicity etc —Kespondent No. 2 appo- 
ted as such has 18 years experience but not that of education, cultural publi- 
ther his appointment can be considered as valid ~ (No.) 


OBSERVED BY 


Mr. K. Madhava Reddy and 
Mr. Kaushal Kumar 


ty department —-Whe 
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K, Madhava Reddy 
Member 
Central Admn, Tribuna 


Hon’ble Members, Central Administrative Tribunal (Principal Bench, Delhi). 


O.A. No. 27/86, decided on Ith August, 1986, in the case of Amrit Rao Shinde 


Petitioner v. Union of India, Respondent. 


IMPORTANT POINT 
.Once_ recruitment toa post is governed by the rules framed under Article 309 0 


the Constitution, the recruitment has to be in accordance with the rules. 


Any appoint 


ment made in derogation of the said rules would be illegal and unsustainable. 


TEXT 


- Justice K. Madhava Reddy Chair- 
man—In this Application under Section 
19 of the Administrative Tribunals Act, 
1985, the Applicant calls in question the 
appointment of the second respondent, as 
Director General, All India Radio (D.G. 
AIR for short) and prays for a direction 
that he be considered for the post of 
Director General, AIR. without further 
“delay. The few facts necessary to apprec- 
iate the contentions raised may be briefly 
noticed. 

_. 2...The applicant was appointed 
Deputy Director General, All India Ra- 
dio on May 7, 1979. The post of Additio- 
nal Director General, All India. Radio in 
the scale of Rs. 2,500-2,750 was created 
on March 2, 1981. On the advice of the 
Department of Personnel and the Union 
Public Service Commission, Rules for 
recruitment to the post of Additional 
Director General were framed and noti- 
fied on August. 31, 1981 under whicha 
Deputy Director General with five Years’ 
experience in the Grade was eligible for 
promotion to the post of Additional Di- 
rector General. Neither the applicant nor 


- any one else then possessed the requisit 


qualification for appointment to that pos 
Under those special circumstances, it 
relaxation of the Rules’ the applicant wa: 
appointed as Additional Director Gene 


ral on Augut 24, 1982 and he _ took 


charge of the post on August 30, 1982. 

3. Recruitment to the post of Direc. 
tor General, All India Radio was gover 
ned by the All India Radio Recruitmen 
of the Director General, All India Radi 
Rules, 1963. The post of Director Genes 
ral, All India Radio fell vacant due t 
the retirement of Shri K.C. Sharma Rule 8 
for recruitment to the post of Directot 
General were amended on September 3€ 
1982 making inter alia the Additional 
Director General with three years 
regular service in the said grade or post 
eligible for promotion as Director Genes 
ral. The second respondent herein was 
then the Joint Secretary in the Ministry | 
of Information and Broadcasting and 
was asked to hold current charge of the 
duties of the post of Director General. 
He remained incharge of that pos 
till January 31, 1983, when Shri S.5 
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rma, an I. A. S. Officer was appointed — an 


the post of Director General, AIR. 


til March 31, 1984 the post of Direc-. 


General, Doordarshan .was in the 
le of Rs. 2500-2750. The Govern- 
nt upgraded the scale and brought it 
par with the Director General of All 
ia Radio 1. e. Rs. 3000/- (Rupees three 
usand) (fixed), Fresh Rules of recruit- 
nt to the posts of Director General of 
India Radio and Doordarshan were 
de and notified on. February 27, 1985 
GSR 103 (E) Government of India, 
nistry of Information and Broadcast- 
dated February 27, 1985. Shri S. S. 
rma who was holding the post of Di- 
tor General, All India Radio was pro- 
ted as Secretary in the Department of 
tiles and once again the post of 
rector General, All India Radio fell 
cant on 14-2-1985. 
4. The applicant who took charge 
Additional Director General, All 
Jia Radio on August 30, 1982 had not 
t in the requisite qualifying service 
three years in the Grade for being 
nsidered to the post of Director Gene- 
, AIR which»fell vacant.on Febru- 
,:14,1985.. Even .before that date, 
- post of Director General, Doordar- 
in was filled in by appointment of 
ri Harish Khanna on re-employment 
ich was regularised under the Amen- 
d Rules of 1985. The second respon- 
nt who was then holding the post at 
. level of Additional Secretary, Minis- 
of Information and Broadcasting 
$ appointed to the post fora period 
six months with effect from March 4, 


OD 
Q 


K. Madhava Reddy 
Member 
Central Aden, Tribunal 


1985. The appointment of the second 
respondent was to terminate on the 


afternoon of September 3, 1985. The 


Applicant had by August 30, 1985 put 
in three years of service in the grade of 
Additional Director General, All India 
Radio well before six months term of 
Respondent No. 2.as Director General 
which was to expire on September 3, 
1985. — 

5. It is the case of the Applicant 
that although the petitioner was duly 
qualified to be considered for promo- 
tion to the post of Director General, All 
India Radio and should have been con- 
sidered before any one else could be 
considered for appointment by transfer 
on deputation, the Applicant. was rot 
considered and the second respondent 
who was not qualified under the Rules 
was appointed by transfer on deputa- 
tion. It is. this appointment. of... the 
second respondent and the failure to 
consider the Applicant for the post of 
Director General, All India Radio that 
is called in question in this. Applica- 
tion. 

6. The All India Radio (Recruit- 
ment of Director General, All Inclia 
Radio) Rules, 1963 as amended on Feb- 
suary 27, 1985 called All India Radio aid 
Doordarshan (Recruitment of Director 
General, All India Radio and Doorder- 
shan) Rules, 1985 prescribe the method 
of recruitment and qualifications for the 
post of Director General. All India Radio 
{Doordarshan in the Schedule ap pen- 
ded to the said rules which reads as fol- 


lows : 


on 


<2 ~ 
VRE) 
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K., Madava Reddy 
Member 
Central Admao., Tribunal] 


Ministry of Information and Broadcasting Notification 
New Delhi, the 27th February, 1985 


SCHEDULE 


Director General 2* All India Radio/ 
Doordarshan. 


(1984) “Subject to variation depen- 
dent on work load. 


General Central Service Group ‘‘A”’ 
Gazetted. 


Rs. 3,000/- (fixed) 


Selection 


Not exceeding 50 years (Relaxable 
for Govt. Servants by 5 years in 
accordance with the instructions or- 
ders; issued by Central Government. 
NOTE: The crucial date for deter- 
mining the age limit shall be the clo- 
sing date for receipt of Applications 
from candidate in India other than 
those in Andaman & Nicobar Islands 
and Lakshadweep). 


No 


SCHEDULE (Contd) 


Essential : (i) Degree from a recog- 
nised University or equivalent : (ii) 
18 years experience ina supervisory 
capacity in educational, cultural pub- 
licity or professional Institution/ 
organisation, including adequate 
general administrative experience 
with ability and capacity for orga- 


(6A) Whether benefit ofadded years ol 


(1) Name of post 
(2) No. of post 


(3) Classification 


(4) Scale of pay 


(5) Whether Selection Post or non 
Selection Post. : 


(6) Age limit for direct recruits. 


service admissible under the Rule 
30 of the Central Civil Services 
(Pension) Rules, 1972. it 


Educational and other qualifica- 
tions required for direct recruits. 
® 
# 
+ 
v 
9 


nisation. 

Knowledge of India’s Cultural heri- 
tage and of different forms of lite- 
rary, Cultural and artistic expres- 
sions in the country. 


Knowledge of current affairs and 
contemporary thought NOTE: 1. 
Qualifications are relaxable at the 
discretion of the Union Public Ser- 
vice Commission in place of candi- 
dates otherwise well-qualified x x x 
BB NOTG 2. oc rep 


2 years. 

SCHEDULE (Contd.) 
50% by promotion failing which by 
transfer on deputation and failing 
both by direct recruitment. 


. 50% by re-employment or transfer 
on deputation or direct recruitment 
the exact method of recruitment to 
be decided in consultation with the 
UPSC on each occasion. 


omotion : Additional Director Gene- 
, All India Radio/Doordarshan with 
years’ regular service in the grade. 
employment : Retired Officers of all 
dia-Services or Central Service group 
.” who were working against the posts 
additional Secretary to the Govern- 
nt of India or equivalent on the 


(7) 


(8) 


K, Madhava Reddy 
Member 
Central Admn, Tribunal 


xxx Note : The qualification 
regarding experience is/are relaxa- 
ble at the discretion of the Union 
Public Service Commission in 
the case of candidates belonging 


Scheduled Caste and Sche- 
dule Tribes if, at any stage of the 


selection, the Union Puplic Service 
Commission is of the opinion that 
sufficient number of candidates, 


from these communities possessing 


the requitsite experience are not 


likely to be available to fill up the 
vacancies reserved for them. 


Whether age and Educational qua- 
lifications ‘prescribed for direct 


~-yecruits will apply in the case of 


(10) 


promotees. 


Period of Probation, if any. 


Method of recruitment, whether 
by direct recruitment of by promo- 
tion or by  deputation/transfer 
and percentage of the vacancies to 
be filled by various method. 


bd) 
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date of their retirement and possessing 
experience of the type mentioned . in (il) 
under Column 7. Note in the case of 
re-employment, such re-employment 
shall. not continue beyond the age 62. 
Transfer on Deputation : Officers of 
‘All India Services or Central Services 
Group “A” working in or eligible for 
appointment to the post of Additional 
Secretary to the Government of India 
and possessing experience of. the type 
mentioned in (ii) under Column 7. 

“(The Departmental Officers in the 
feeder category who are in the direct 
line of promotion will not be eligible 
for..consideration for appointment -on 
deputation. Similarly, deputationists 
‘shall not be eligible for consideration 
for appointment by promotion Period 
of deputation including the period of 
deputation in another. ex-cadre post 
held immediately preceeding this appo- 
intment in the same organisation/depart- 
ment shall ordinarily not exceed 5 
years.)” 


Group “A” Departmental Promotion 
Committee (for considering promotion 
and confirmation). 


-s (1) Chairman/Member, Union. Public 
“- Service Commission. 
-Chairman 


(ii) Secretary, Ministry of Information 
and Broadcasting — 
Member, 


Consultation with the Commission 
necessary while making direct recruit- 
ment and selecting an Officer for appo- 
intment on re-employment, 


K, Madhava Reddy 
Member 
Central Admn. Tribunal! 


(11) In case of recruitment by prome 
tion/deputation/transfer, grade fror 
which promotion/depusatiaas trans 
fer to be made. 


(12) If a departmental promotion Com 
~~ mittee exists, what is its: “compos 
sition. 


(13} Circumstances in which Uni 
Public Service Commission is t 
be consulted in making recruit- 

ment, . _ 
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“The Principal rules were notified 
eG.S.R. No. 1/55 dated 6-7-1963 

subsequently amended vide G. S. R. 
. 874 dated the 16-10-1982. 


7. Itis clear from the rules extrac- 
above that out of the two posts of 
rectors General, one of AIR and the 
er of Doordarshan one was to be 
din primarily by promotion if the 
er post was filled in by direct 
ruitment, re-employment or deputa- 
n. By the time the post of D. G, AIR 

vacant on 14-2-1985 Shri Harish 
anana had been appointed on re-emp- 
ment as Director General, Doordar- 
yn and his appointment was regularised 
der the amended rules. As per. the 
ules, the other post of the Director 
neral, AIR was, therefore, to be filled 
primarily “by promotion failing which 
transfer on deputation and failing 
th by direct recruitment” as laid down 
col. 10 of the Schedule. There is no 
pute as regards this factual position. 
ere is also no dispute that this post was 
t filled in by promotion but was filled 
by transfer on deputation. This appoint- 
snt was made on 10th December, 1985 
way of continuation of the earlier ap- 
intment of Respondent No. 2 beyond 
)- 1985 upto 3rd March, 1987. Admi- 
dly, by that date the petitioner who 
s Additional Director General had put 
more than three years of service in the 
ade and as such was fully qualified 
- being considered for promotion to 
> post of Director General, AIR. It 
conceded in para 25 of the Reply that 


K, Madhava Reddy 
Member 
Central Admn. Tribunal 


“when the vacancy of Director General, 
AIR became under consideration, there 
was Only one regularly appointed Addi- 
tional D.G., namely Shri Shinde”. The 
rule requires that in such a situation this 
post should be filled in by promotion 
and only if the person qualified to be 
promoted is not available or found suita- 
ble and is not selected, then the question 
of considering the appointment to the 
post by transfer on deputation would 
arise. It was, therefore, obligatory for 
the respondents to have initially consi- 
dered the Applicant for promotion before 
considering the continuation of the 
second respondent until 3-3-1987. That 
has not admittedly been done. 


8. The action of continuing the 
appointment of the second Respondent 
is sought to be justified on the ground 
that when he was initially appointed on 
4th March, 1985, the Applicant had not 
put in the requisite qualifying service 
of three years as Additional Director 


General and there being no_ person 
qualified foi promotion, the second 
‘respondent was appointed by transfer 


on deputation. Although the Applicant 
has contended that even this appoint- 
ment by transfer on deputation was ille- 
gal, we are unable to accept this conten- 
tion. Neither the Applicant nor any- 
one else was qualified to be promoted 
as D.G., AIR in accordance with the 
Rules on that day. The method of pro- 
motion to the post of Director General, 
AIR had thus failed when the vacancy 
occurred in February, 1985, No excep- 
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tion can, therefore, be taken to the appot- 
ntment by transfer on deputation instead 
of by promotion. Even so, whether the 
second respondent was qualified to be 
appointed even on transfer on deputation 
in February, 1985 and his appointment 
could be continued upto 3-3-1987 1s 
another matter which we would consider 
later. So far as the Applicant is concer- 
ned, he cannot makea grievance that 
he was not considered for promotion. 
The grievance of the Applicant that he 


was not considered for promotion when 
the vacancy occurred in February, 1985 
cannot be sustained. The continuation 
of the second respondent as Director 
General, AIR vide Notification issued 
on 10-12-1985 upto March 1987, however: 
stand on a different footing. By August 
30, 1985, the Applicant who had taken 
charge on August 30, 1982 had comple- 
ted three years of service as Additional 
Directors General, AIR and was thus 
fully qualified to be appointed as Direc- 
tor General, AIR ty way of promotion. 
The excuse for not considering the Ap- 
plicant as put forth in the reply has to be 
stated to be rejected. In paragraph 25 
of the reply it is pleaded ‘‘when the 
vacancy of D.G., AIR became under 
consideration, there was only one regu- 
larly appointed Additional D. G., namely 
Shri Shinde and he had not completed 
the prescribed period of three years service 
on the date the proposals for appoint- 
ment to the post of D. G. were made. 
Therefore, proposal for the continued 
appointment of Shri Mathur for a further 
period was processed’. This statement is 
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not altogether incorrect ; but it does no 
disclose the entire position correctly anc 


leads one to the desired conclusion j 
not probed into. Under the Rules the 
relevant date with reference to which the 
position should have been examined ig 
the date when the six months term of 
the second Respondent’s appointmen 
was to conclude. The fact that this 
question of continuation of the second 
respondent was taken up before the Apli- 
cant had putin three years of service 
can have no bearing on the question 


' Whether on the date when the post Wa 


to fall vacant, it should be filled in by 
promotion or by transfer on deputation 
Under the rules, as already stated, when 
the post is to be filled in, it has to be 
primarily filled in by promotion and only 
when the method of promotion riled 
it could be filled in by transfer on depu 
tation and when both these methods fail 
by recruitment. When the initial appoint 
ment of the second respondent expi- 
red and the post fell vacant on 3-9-1985, 
as the Applicant was fully qualified fo ) 
being considered for promotion, the 
Rules did not permit the Respondents to 
consider appointment by _ transfer on 
deputation. Even if the proposal was 
initiated earlier, the entire position as on 
3-9-1985 when the post would fall vacant, 
ought to have been clearly presented to 

ia 
the Appointments Committee and con-| 
sidered. In other words, the Applicant 
who was duly qualified should have been, 
first considered for promotion and that 
consideration under the rules, could 
only be by a DPC. Admittedly, this 
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had not been taken. Only if the 
C having considered him did ‘not 
him fit for promotion, the question 
considering anyone else for appoint- 
nt by transfer on deputation inclu- 
g the question of continuation of sec- 
respondent could have arisen Pre- 
ably, this aspect was not even presen- 
to the Appointments Committee. 
e appointment of the second respon- 
t although stated to be by way of 
tinuation, is still an appointment 
de on 10th December 1985 so that 
may continue without any break 
m 3-9-1985. That the Applicant by 
t time was fully qualified for con- 
eration for promotion was conveni- 
tly ignored. Merely because on. the 
te the case was processed the Appli- 
nt was not qualified, he does not lose 
; right to be considered for promotion 
ven he was fully qualified on the day 
2 vacancy arose. The order appoin- 
the second respondent on . 10th 
scember, 1985 and continuing. him as 
rector General is, therefore, unsus- 
inable and must be quashed. The by 
ssing of the Applicant was also 
ught to be justified on the‘ plea: that 
en on 30-8-85 by which time Shri 
inde would have completed _ three 
ars of service as Additional D.G. he 
d service of six years in the scale of 
;, 2000-2250 and above. It was fielt 
at he would have found it difficult to 
eet the job requirements of this very 
nsitive post.’ The defence again is 
lolly untenable. To hold that one 
honld bave dnt in more than three 
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years as Additional D.G. to “‘meet the 
job requirements of the post of D.G.”, 
a post which is described as sensitive in 
the counter affidavit by the under Secre- 
tary to Government is to claim superior 
wisdom to the Legislative Authority 
which framed the Rules in exercise of 


the powers under the proviso to Art. 
309 of the Constitution and cannot be 


countenanced. 

9. So is the plea raised in paragra- 
phs 10 and 11 of the Reply that the 
composite method of recruitment was 
followed and that para 3. 12.5 of the 
Instructions of the Department of Per- 
sonnel authoritises it. The relevant por- 
tion of that para reads as follows : 

“In cases where the field of promo- 
tion consists of only one post, the 
method of recruitment by “‘transfer 
on deputation (including short term 
contract)/promotion is prescribed 
so that the departmental officer is 
considered along with outsiders.” 

10. Firstly this deals with ‘‘cases 
where the field of promotion consists of 
only one post’. Here there are two 
posts of Director General, AIR and 
Director General, Doordarshan Hence 
these instructions have no bearing on 
the issue before us.. But a far more 
formidable objection is that any such 
departmental instructions cannot over- 
ride, not even modify the Rules framed 
under the Proviso to Art. 309 of the 
Constitution. Any umbrage under 
these instructions would not afford any 
protection to the appointment of second 
Respondent which is contrary to the 


ey 
. 


bos? 
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Service Rules. 


11. The next question that was 
convassed before us and that would be- 
come relevant because the appointment 
of second respondent is being quashed 
and the first respondent would be requi- 
red to fill in the post in accordance 
with the rules is: whether the second 
respondent was qualified to be appoin- 
ted under the rules either in March, 
1985 or later in December, 1985. The 
appointment of the second respondent 
being by way of transfer on deputation, 
he is required to possess the qualifica- 
tion mentioned in col. 7 read with col. 
11 of the Schedule extracted above. Ac- 
cording to the said rules, a person to 
be appointed by transfer on deputation 
must be an officer of All India Service 
or Centrel Service Group ‘A’ and such 
an Officer should be working in or be 
eligible for appointment to the post of 
Additional Secretary to the Govern- 
ment of India. The second Respondent 
possessed this qualification. The fur- 
ther qualification prescribed is that such 
an Officer should be possessing experie- 
nce of the type mentioned in clause 2 
under col. 7 which reads as under : 


“18 years experience in a supervi- 
sory capacity in educational, cultu- 
ral publicity or professional Institu- 
tion/Organisation, including adequ- 
ate general administrative experie- 
nce with ability and capacity for 
organisation’’. 

12. While it is contended for the 

petitioner that the Respondent No. 2 
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does not have this experience, the respon- 
dents have sought to substantiate that 
he does possess the qualification envisa 
ged under col. 11 of the Schedule in res- 
pect of appointment by transfer on de- 
putation. In their counter affidavit the 
various positions held by the second res-| 
pondent during the course of his servi 
are enumerated as under : 


1956 * Joined Indian Administrative 


| Service (Madhya Pradesh Cadre), 
1967 : Managing Director, Tribal Co- 


operative Development. Corpora- 
tion, where his duties include 
development of small-scale indus- 
tries by organising infra-struc-' 
ture, raw material and marke- 
ting, promotion of the develop- 
ment of handlooms and handic- 
rafts industry and establishment 


of co-operative movement in the 


tribal area. Ei 
1969 : Deputy Secretary in Cabinet 
Secretariat. ‘J 


d 

(ii) Later, Director in-charge of 
Manpower and Employment 

August 1972 to : to Chief 


Minister, Government of 
January, 1973 West Bengal. : 


January, 1973: Chief of Division 1 
charge of State Plan and Multt- 
level Planning Division in the 
Planning Commission. Later. 
appointed as Joint Secretary to 
the Government of India and 
continued in the same Division: 

May, 1977: Hill Commissioner, Secré 


Secretary 
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tary, Planning, Finance, PWD, 
in the Government of Manipur. 


tary and Chief Secretary to the 
Government of Manipur. 

y; 1980: Joint Secretary in the Minis- 
tery of Information and Broad- 
casting dealing with Information 
Media viz, Cinema, Press DAVP 


dia, namely AIR and Doordar- 
shan. 

tober, 1983: Appointed an Additional 
Secretary to the Government of 
India and posted as Secretary, 
| UPSC. ahh 
12. The second Respondent ‘has 
n in government service for more than 
years but what the rules require is 18 
irs experience in a supervisory capacity 
educational, cultural publicity or pro- 
sional Institution/Organisation. This 
yerience should also include “‘adequate 
1eral administrative experience”. An 
S officer who has been working for 
t long, would undoubtedly be having 
lequate general administrative experie- 
”’. But the rule further requires that 
hh experience should be ‘‘in educatio- 
, cultural publicity or professional ins- 
itions/organisations’’. The qualifica- 
ns stated in the additional affidavit do 
‘disclose that the second respondent 
1 experience “in educational, cultural 
slicity or professional institutions/orga- 
ations’. It was however, argued that 
experience possessed by the second 
pondent as an administrative officer 
uld be sufficient to hold that he fulfils 


Power, Food and Civil Supplied 


Later, Additional Chief Secre- 


and with the Broadcasting Me- 
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the qualifications laid down in col. 11 for 
it does not lay down that the person 
sought to be appointed by transfer on 
deputation should have the same quali- 
fication but prescribes only “‘of the type” 
mentioned in col. 7. Even so, it should 
be in educational, cultural publicity or 
professional, _ institutions/organisations. 
The second Respondent had wide experi- 
ence but it is not in any of these institu- 
tions/organisations. He does not there- 
fore, fulfil the requirement as to qualifica- 
tions laid down under the said rules. 
Even if his experience asa Joint Secre- 
tary in the Ministry of Information and 
Broadcasting is deemed to be experience 
in the organisation of the type referred 
to in col. 11 of the Schedule to the rules 
his experience in that organisation is not 
of 18 years’ duration ; it is only of three 
years and a few months. 

13. A combined reading of columns 
7 and 11 would disclose the Jegislative 
intent that the requirement of professio- 
nal experience of 18 years including gene- 
ral administrative experience was pres- 
cribed for outsiders and not for depart- 
mental candidates. The reason for this 
distinction is obvious. for promotion 
only an Additional D. G. of AIR/Door- 
darshan with three years service jn the 
grade is eligible for consideration. By 
that time he has already the requisite ex- 
posure and experience of his own organi- 
sation which he would need on promo- 
tion. The Rule making Authority in 
its wisdom thought that outsiders 
only with longer experience in certain 
specified field, though strangers to AIR/ 
Doordarshan could be thought of As the 


ne | 
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second Respondent did not fulfile the 
qualifications prescribed by the rules 
either on the date he was initially appoin- 
ted in March, 1985 for six months or on 
10th December, 1985 when that appoint- 
ment was extended upto March, 1987, his 
appointment cannot be considered to be 
valid. The rules also do not vest in the 
respondents any power to relax them. 
Only in the case of direct recruitment, as 
laid down in Note 1, the qualifications 
are relaxable at the discretion of the U.P. 


S.C. and none else in case of candidates 
otherwise well qualified and as laid down 


in Note 2, the qualifications regarding 
experience are relaxable at the discretion 
of the U.P.S C. only in the case of candi- 
dates belonging to Scheduled Caste and 
Scheduled Tribes, if, at any stage of the 
selection, the Union Public Service Com- 
mission is of the opinion that sufficient 
number of candidates, from these com- 
munities possessing the requisite experie- 
nce are not likely to be available to fill 
up the vacancies reserved for them. Even 
this limited power of relaxation vested 
under the Recruitment Rules is not _per- 
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mitted to be exercised in case of appoint. 
ments by transfer on deputation. Under 
these Rules, there is no general power of 
relaxation vested in any authority what. 
soever. Power to exempt is vested in the 
Central Government to the limited extent 
mentioned in the proviso to Rule 5 of 
the 1963 Rules which deals with disquali- 
fications. Once recruitment to a post is 
governed by the rules framed under Arti. 
cle 309 of the Constitution, the recruit- 
ment has to bein accordance with the 
rules; any appointment made in deroga- 
tion of the said rules would be illegal and 
unsustainable. In this view of the matter, 
the appointment of the second respon- 
dent is quashed and the respondents are 
directed to fill up the post of the Director 
General, AIR in accordance with the 
Rules and consider the case of the Appli 
cant who is duly qualified, under the 
rules, for promotion, 


wa” 


14. This Application is accordingly 
allowed but in the circumstances wi 
make no order as to costs. 


Application allow 


N 
oy 
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OBSERVATION 


(i) Authority competent to issue charge sheet— Applicant on deputation 
h Central Electricity Board—Charge sheet issued hy Chief Commissioner — 
pointing authority President -Propriety--Held authority to institute 
ceeding need not necessarly be the appointing authority vide Rule 13 (2) 
$ (CCA) Rules, 

(ii) Charge sheet—Framing of—Charge sheet indicates possession of 
proportionate assets acquired by questionable means —Charged under rule 
) @) of CCS (Conduct) Rules 1964 Whether charge is vague—(No) Charge 
pecific and complete even without mentioning rule 3 (1) (i). 

(iii) Charge sheet indicates possession of disproportionate assets raising 
sumption that the applicant acquired them by questionable means — Does 
how ‘closed mind’ —(No),. 

(iv) Suspension order issued after starting the proceedings, is it valid — 


—Covered by rule 10 (1) (a) CCS (CCA) Rules. 
OBSERVED BY 


Mr. Asha Mukul Pal and 
Mr. B. Mukhopadhyay 
Hon’ble Members, Central Administrative Tribunal 


IN 


T.A. No. 944 of 1986 decided on 20th May, 1986. 
IMPORTANT POINTS 
(i) Authority competent to issue charge sheet and order suspension may be 


‘erent than Appointing authority. — 
(ii) Where charge is specific, the vagueness of the rule cited will not vitiate the 


rge sheet. 


TEXT 
Asha Mukul! Pal, Vice-Chairman. — quently been transferred to this Tribunal 
sis an application under Article 226 under Section 29 of the Administrative 


, ituti of India moved b Tribunals Act, 1985. 

pag Deputy fei, 2. The subject matter of the chal- 
itral Electricity Auhority before the lenge is the chargesheet at Annexure-B 
n’ble High Court at Calcutta on 4-12- and the suspension order at Annexure-D 
8. A Rule was issued and an interim of the application, There was ee a 
er of injunction was passed in terms prayer for restraining the respon a 
Prayer (e) of the application first for a from reverting the applicant to his 
tnight and then extended to till the parent department before June, 1979, a 
posal of the Rule, The case has subse- date which is long past. This, prayer 1s 


nhac? | 
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therefore no longer of any consequence. 


3. The applicant was initially appo- 
inted as Section Officer in the Electricity 
Deptt. of the Andaman & Nicobar Admi- 
istration and was ultimately promoted 
to the post of Executive Engineer in 


June, 1973 on an ad hoc basis. His ser- | 


vices were placed at the disposal of the 
Ministry of Energy. for appointment to 
the grade of Deputy Director/Executive 
Engineer under the Central Electricity on 
deputation for a period of three year by 
an order dated 23rd February, 1976 and 
the applicant joined the post of Executive 


Engineer, Southern Regional Electricity 


Board at Bangalore under the Central 
Electricity Authority on or about 15th 
June, 1976. On January 18, 1978 he was 
served with the chargesheet at Annexure- 
B issued by the Chief Commissioner, 
Andaman and Nicobar Administration. 
The suspension order was passed in con- 
nection with this departmental enquiry 
by the Chief Commissioner, Andaman 
and Nicobar Administration on 18th 


October, 1978. The prayer of the appli- * 


cant is for quashing both the chargesheet 
and the suspension order. 

. 4. -Mr,. N. Chakraborty, counsel 
for the applicant,has attacked the char- 
gesheet from several. angles. His first 
contention is that the Chief Commis- 
sioner was not competent to issue the 
chargesheet. Since the applicant . was 
on deputation tothe Central Electricity 
Authority in a Class A post, his appoin- 
ting authority while on deputati on, 
was the President of India according to 
Rule 2 (a) af the Central Civil. Services 
(CCA) Rules. The Chief Commissioner, 


~member of Group ‘A’ Service and, there- 


~ Chief Commissioner ‘is the competent 
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Mr. gan argue, being subord; 
nate to the President of India, had n 
authority initiate departmental procee 
dings and issue chargesheet against th 
applicant when he was on deputation 
This contention has been effective) 
refuted to Shri Banerjee counsel for th 
respondents. Mr. Banerjee point out tha 
the disciplinary proceedings may no 
always be instituted by the appointin 
authority; the disciplinary proceeding 
may be instituted by the disciplinary 
authority as laid down in Rule 13 (2)o) 
the CCS (CCA) Rules. A disciplinary 
authority has been defined in Rules 2 rs 
of the said rules as the authority competen 
to impose any of the penalties specified 
in Rule 11. By notification No. F 7/ 16/84 
Ests. (A) dated 30th May, 1964 the Chiet 
Commissioner, Andaman and Nicobar 
Islands has been authorised to impose 
penalties specified in Clauses (i), (ii) and 
(iii)/of Rule 11 of the said rules on a 


fore, by. virtue of this Notification the 


authority to institute disciplinary proceé- 
dings against the applicant. We are im 
clined to agree with Mr. Banerjee. This 
contention of Mr. Chakraborty, there 
fore, is of no avail. | 

5. The next ground of attack o 
Mr. Chakraborty is that the charge: 
sheet is not maintainable because 


1964 and that mere contravention 0 
Rule 3(1) (i) does not constitute a mis- 
condct in support of his argument M 
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ikraborty relies on A. K. Kalra v. the 
ject & Equipment Corporation of 
ia Ltd. AIR 1984 SC 136}. 

6. We may discusss the ratio of the 
> cited above and examine the charge- 
st against the applicant in the light 
that ratio. Rule 3 (1) (i) of the CCS 
nduct) Rules runs as follows. 

“Every Govt. servant shall at all 
e maintain absolute integrity’. 

Their Lordships held that such a 
> was vague and ofa general nature. 
s obligatory on the disciplinary autho- 
' to specify and, if necessary, define 
h Precision and accuracy what cons- 
tes a misconduct. Mere violation 
a general provision such as contai- 
| in Rule 3 (1) does not constitute 
nisconduct and no penalty can be 
yosed for such violation. A charge 
t restson the general definition of 
ure to maintain absolute integrity as 
ublic servant may not be amenable 
objective evaluation and may, there- 
e, lead to arbitrary and unfair pena- 
tion of the public servant concer- 
1. In this case cited above the impug- 
1 officer was charged with not refun- 
ig the advance taken for house-buil- 
g and not returning the advance taken 
purchasing motor cycle within stipu- 
ed time. He was removed from ser- 
e after enquiry on the ground that 
> violation of rules for granting house 
ilding advance amounted to not main- 
ning absolute integrity and thus he 
is held guilty of misconduct. Their 
rdships held, as we have discused 
ove, the charge framed against the im- 
gned employee did not independently 


CI> 
Son) 
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constitute a misconduct and the des- 
cription of failure to maintain absolute 
integrity was wague and of a general 
nature that could not justify the charge 
of misconduct. Moreover, the rules for 
granting advances themselves provided 
the consequences of breach of the rules. 
There was, therefore, on ground for 
initiating disciplinary enquiry as the 
breach of rules did not constitute mis- 
conduct. 

7. We may now examine the charge 
against the applicant. The relevant por- 
tion of the charge runs as follows: 

“That the said Shri Bhagat Singh 
cee Was found on 31-12-1975 in 
possession of assets either in his own 
name or inthe name of his family 
members which are disproportionate 
to his known sources of income to 
the extent of Rs. 121980/which he 
could. not satisfactorily account for 
and which raises presumption that 
the said Shri Bhagat Singh acquired 
the said disproportionate assets by 
questionable means and or from 
dubious sources and that thereby he 
failed to maintain absolute integrity. 

«§ a public servant contravening rule 

~ 3 (1) Gi) of the Central Civil Services 

(Conduct) Rules, 1964’’. 

It is thus seen that the basic charge 
against the applicant is possession of 
assets disproportionate to his known 
sources of income. This by itself constt- 
tutes a misconduct defined in Section 5(1) 
(e) of the Prevention of Corruption Act, 

1947. There is no vagueness or lack of 
specificity in it and there is no scope 
for different subjective evaluations of 


~J 
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the charge. It is true that contravention 
of Rule 3 (1) (i) has been mentioned as 
part of the charge but even if this part is 
removed and even if it were no there the 
charge does not fall throught; what 
remains clearly constitutes a misconduct. 
The portion ofthe charge relating to 
contravention of Rule 3 (1) (i) is redun- 
dant to the charge. The circumstances 
and the content of the charge of the ins- 
tant case are, therefore, eminently dis- 
tinguishable from those of Kalra’s case 
cited by Mr. Chakraborty. We are of the 
opinion that the charge is specific and 
properly framed and does not suffer 
from any defect that makes it not main- 
tainable. This contention of Mr. Chakra- 
borty, therefore, fails. 


8. The third point taken by Mr. 
Chakraborty is that the disciplinary 
authority who served the chargeheet had 
a closed mind. It would appear, accor- 
ding to Mr. Chakraborty, from the lan- 
guage of the chargesheet itself that the 
disciplinary authority had already made 
up his mind because the charge state that 
the possession of disproportionate assets 
and the failure to satisfactorily account 
for these assets raised the pre- 
sumption that the applicant acquired the 
said disproportionate assets by questio- 
nable means and/or from dubious sour- 
ces. Mr. Banerjee answers this point 
with the argument that mere mention of 
the word “presumption” does not viti- 
ate the charge because there has been no 
attempt onthe part of the disciplinary 
authority to transfer the onus to the im- 
Pugned office and the evidence for pro- 


_ principles of natural justice. 
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ving. possession of disproportionat 
wealth has all along been led by the pr 
secution. In support of his contention 
Mr. Banerjee relies on Sunil Kumar 
Mukherjee v-. State of West Bengal 
Ors. Calcutta High Court Notes, 1977 
Page 1014. In para 10 of their judgemen 
in the said case, their Lordships held 
‘the two words ‘found’ and ‘giving i: 
to the presumption’ are not in our judge 
ment enough by themselves to make the 
charge in this case in limine, bad and 
void onthe ground of violation of the 
The word 
‘found’ isa general word and it will 
depend onthe context of the situation 
where that expression means a bias...... 
Secondly, the words ‘giving rise to the 
presumption’ can not also be conclusive 
in this particular context of facts because 
we find no examination of the records 
that no presumption in fact was drawn 
and that it was the employing authorities 
who led the evidence and there was no 
misplacement of onus of proof” We are 
respectfully in agreement with the above 
observation and we accept the argument! 
of Mr. Banerjee. Mr.Chakraborty ’s attack 
on this count also, therefore, fails. 4 
9. Mr. Chakraborty has also assai- 
led the conduct of the enquiry on seve- 
ral counts involving violation of the 
relevant rules and consequent offence 
against the principles of natural justice. 
These arguments are not germane to 
subject-matter of challenge in the ins 
tant case. Weare, therefore, not deal 
ing with these arguments here. It 
would be more appropriate to take 
these points for consideration when 
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e hear another writ applicant of this 
se pending before this Tribunal where 
e subject-matter of challenge is the 
unishment show-cause notice issued 
ter the completion of the departmental 
quiry. 
10. Mr. Chakraborty has assailed 
e order of suspension on two scores : 
(i) The Chief Commissioner, An- 
daman & Nicobar Adminis- 
tration was not the competent 
authority to issue the order of 
suspension because the appli- 
cant was on deputation of the 
Central Electricity Authority 
in a Group A post and his 
appointing authority was the 
President of India. Mr. Bener- 
jee, however, points out that 
Rule 10 of the CCS (CCA) 
Rules provides that the discipli- 
nary anthority is competent to 
place a Govt. servant under 
suspension and we have already 
seen that the Chief Commissio- 
ner was the disciplinary autho- 
rity for the applicant even when 
he was on deputation. We, 
therefore hold that the Chief 
Commissioner was the com- 
petent authority to issue the 
suspension order ; 
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(ii) The suspension order was not 
issued prior to the institution 
of the departmental procee- 
dings. It was issued only after 
the departmental procceding 
was concluded when there was 
no justification for the issue of 
such suspension order. Mr. 
Benerjee has invited our atten- 
tion to Rule 10 (1) (a) of CCS 
(CCA) Rules wherein it is pro- 
vided that the suspension order 
may be issued when a discipli- 
nary proceeding. In the instant 
case the disciplinary procee- 
ding was evidently pending when 
the suspension order was issued. 
There was therefore on irregu- 
larily in the issue of the sus- 
pension order on this court. 

11. In view of what has been dis- 
cussed in the aforesaid paragraph, we 
come to the conclusion that the appli- 
cation has no merit and the prayers 
made by the applicant cannot be gran- 
ted. We dismiss the application. There 
will be no order for costs. The interim 
order is vacated. Mr. Madhusudan 
Benerjee verbally prays for a stay of the 
operation of the order. The prayer is 


refused. 
Application dismissed 
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rade as a matter of right —(No). 


itioner v..Union of India, Respondent. 


a Pa al 
Member 
Central Admn, Tribunal 


OBSERVATION 


Surplus staf -Re -employment of —Petitioners in grade Rs. 570-1080 but 
lotted 339-560 oa redeployment after being rendered surplus, would have 
een without job if no alternative was offered by government No vacancies in 
rade Rs 425-700 which was equivalent to old grade—-Can they claim higher 


_ OBSERVED BY 


Mr. Amarjeet Chaudhary and 
Mr. V. S. Bhir | 
Hon’ble Members, Central Administrative Tribunal (Chandigarh Bench) 


T.A. No. 28 of 1986, decided on Bp. 5-1986, in the case of Neel Kamal Khanna Pe- 


IMPORTANT POINT. 


Employees rendered surplus from one organisation cannot claim equivalent RrAgE as 


1 matter of right in the new post. 


TEXT | 


V.S. Bhir, A. M. —-This order will 
ilso dispose of three other applications 
searing No. 24 of 1986, 20 of 1986 and 
30 of 1986 filed by the applicants, namely, 
Banta Singh Banyal, Mohinder Kumar 
Tandon and Ashok Kumar, respectively. 
The learned Counsel for the applicants 
and respondents agreed to this course of 
action. 

2. The applicants worked as Rese- 
irch Assistants in the Beas Construction 
Board from 5-11-1969 to 23-5-1984, Con- 
sequent upon the completion of the Beas 
Construction Project, they were declared 
surplus and taken on the rolls of Central 
(Surplus Staff) Cell w.e.f. 1-12-1984. © In 


the Beas Construction Board, the appli- 
cants were in the pay scale of Rs. 570- 


“1080. The Department of Personnel, 


which redeployed the staff in the Surplus 
Cell, fixed the pay scale for the applicants 
as Rs. 330-560. The pay scale in Beas 
Construction Board takes into account 


consumer price index at 320 points, while 
the Central pay scale given by the Depa- 


rtment of Personnel. takes into account 
consumer price index at 200 points only, 
hence the difference in the two pay scales. 
The learned Counsel for the applicants 
argued that they should be given the 
Central pay scale of Rs. 425-700, which 
is applicable to the Research Assistants 
working in the Government of India for 
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instance in the Central Water Commissi- 
on). It has been argued that for other ca- 
tegories of staff namely Section Officers, 
Draftsmen, Junior Scale Stenographers 
and Lower Division Clerks, identical de- 
signations exist in the Beas Construction 


Board as well as the Central Govt. offices | | 
and the existing central pay scales have — 


been offered to the staff in corresponding 
grades redeployed from the erstwhile Beas 
Construction Board. It in only in the case 
of Research Assistants that the Central 
pay scale of Rs, 335u-500 has been given, 
although the Central pay scale for Rese- 
arch Assistants is higher, viz Rs. 425- 
700. 


3. It has been stated that Beas Con-— 


struction Board pay scale of Rs. 570-1080. 


which is based on consumer price index” 


of 200 points, really works out to central 


pay scale of Rs. 409.10 p-797.7) p if the. _ 
dearness allowance is calculated with re-° ~ 


ference to consumer price index of 200 
points, which is applicable for central pay 
scales. The learned Counsel for the app- 
licants, therefore, argued that they sho- 
uld be give Central Pay Scale of Rs. 425- 
700 after redeployment in the Central 
Govt. It was also stated that though 
they are science graduates having about 
15 years experience in the technical field 
as Research Assistants in the Beas Cons- 
truction Board, their experience is not 
being made use of by their present pos- 
ting to the routine job of Upper Division 
Clerks in the office of Collectorate of 
Central Excise, Chandigarh. 


4. The learned Counsel for the res- 


V.S. Bhir 
Member 
Central Admn, Tribunal] 


pondents explained that as per the 
scheme for redeployment of surplus staff 
of the Ministry of Home Affairs, the em- 
ployees of the erstwhile temporary orga- 
nisations created for a specified purpose 


(like Beas Construction Project), which 


had existed for not less than 15 years, 
could be brought over to the rolls of 


~ Central (Surplus Staff) Cell in,the Depart- — 


ment. of .Personnel for further disposal 
including redeployment. The applicants 
and a number of other employees of the 
Beas Construction Board, were, accordi- 
ngly, taken over on the rolls of Central 


_ (Surplus Staff) Cell w.e.f. 1-12-1984. Since 
no corresponding vacancies in the grade 


of Research Assistants were available in 
the Central Govt. Departments at the 


time the employees in question were ren- 


dered surplus, the Department of Person- 
nel decided to redeploy them in other 
available posts under the Central Govt. 


’ and the pay scale offered was fixed con- 


sultation with the Ministry of Finance. 
Accordingly, they were given the pay 
scale of Rs. 330-560, which is applicable 
to the graduates in the Central Govern- 
ment working as Upper Division Clerks. 
Since the applicants were redeployed at 
Chandigarh in the appropriate posts, in 
accordance with the provisions of the sc- 
heme for Redeployment of Surplus Staff, 
they should have no legitimate grievance 
against the Department. The applicants 
have requested, by way of relief, the grant 
of pay scale of Rs. 425-800, which is the 
scale for the post of Inspector in the 
Central Excise Department. Since this 
scale is above the post of U.D.C. held by 
the applicants, their demand for the 
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r scale is untenable. Incidentally, 
seen that the adoption of Central 
scale of Rs. 330-260 to the Beas 
truction Board employees drawing 
scale of Rs. 570-1080 was decided 
prior concurrence of the Chairman, 
Construction Board, by the Cent- 
overnment, vide Annexure R-1 
6th March, 1985. 
5. The learned Counsel for the res- 
ents has cited, in this case, the 
eme Court decision dated 15-4-1982 
e case of K. Rajendran and others 
ate of Tamil Nadu and _ others, 
e in it was held that in case of abo- 
ent of Government post the ques- 
of giving an alternative employment 
habilitate the employees affected, is 
tter of policy for the Government, 
the Court is not compent to give 
relief in that regard. In fact, the 
ed Counsel argued that, if the alter- 
post were not ollered to the ap- 
nts by the Department of Personnel, 
would have been without any jab 
the completion of the Beas Cons- 
tion Project Further, the applicant 
been offered comparable scale of 
30-560 applicable to the graduates 


V.S. Bhir 
Member 
Centra] Admn. Tribunal 


working in the Central Gavernment and 
there is no cast for giving higher pay 
scale to them. 


6. We agree with the learned Coun- 
sel for the rsspondents that the pay 
scale offered to the applicants under the 
Central Government of Rs. 330-560 
needs no upward revision, as claimed by 
the applicants. 


7. In view of the foregoing discu- 
ssion, we find no merit in the applica- 
tions. However, we would appreciate 
if the applicants, who have gained some 
expertise as Research Assistants in tech- 
nical matters during their service with 
the Beas Construction Board, could be 
better redeployed in some technical posts 
under Central Government dealing with 
similar subjects like Irrigation and Power 
(e. g. under Central Water Commission, 
Central Electricity Authority, etc’) in 
due course, so that the employees’ ex- 
pertise could be made better use of. 


8. The applications are thus dismi- 
ssed with no order as to costs. 
Amarjeet Chaudhary, J. M.1. agree. 


Petition dismissed 
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p S. G. Dodakale Gowda 


judge 
Karnataka High Coust 


OBSERVATION 
peel lee Castes and Scheduled Tribes Ovders Act, 1976—Office Memo 
‘ot eee ppc sdl ~Petitiover produced a certificate issued by Tahsildar 
g bim to belong t» ‘Beta Jangam’ Caste which is scheduled Caste 
phensent before appointing him against reserved quota asked him to gi 
ter particulars to the effect that he belongs to ‘Beda Jangam’ Cast ake 
‘Jangama’ Caste whice is not a scheduled Caste —Whether iphedaee ts 


ter particulars as such by th inti . ; 
tified and valid (Yes). y the appointing authority before appointment is 


OBSERVED BY 


Mr. S. G. Dodakale Gowda 
Hon’ble Judge, Karnataka High Court 


IN 


W.P. No. 13983 of 1978, decided on 9th April, 1985, in the cace of Siddappa 
itioner v. The Karnataka Electricity Board and ors, Respondents. 
{IMPORTANT POINT 
Instance for better particulars of caste by the oppointing authority before giving 
pointment against reserved quota is justified and valid. | 


TEXT 
S. G. Dodakale Gowda, J. Petitioner tioner and respondents; petitioner asser- 
an applicant for recruitments as Assis- ting that he belongs to Beda Jangam 
t Engineer in the establishment of while respondents insisting for better 
rnataka Electricity Board first respon- particular before taking him to service. 


nt. In order to claim benefit of reser- 
ion made in favour of Scheduled 
ste and Scheduled Tribes, he produ- 
ia certificate issued by Tahsildar, 


2. Being unsuccessful to get an 
order of posting, he has approached this 
Court to declare paragraph-2 of endorse- 
rtagere, Kortagere Taluak, to the effect ment dated 18-11-1978 marked as Anne- 
it he belonged to Beda Jangam (S.C.) xure-E and that portion of the Official 
ognised as Scheduled caste. Both Memorandum dated 4-12-1978 (Anne- 
lection Authority and Appointing xure-F) in so far as it has insisted produc- 
thority insisted for production of tion of better particulars of his caste as 
tter particulars to establish that he illegal and arbitrary and to issue a writ 
onged to Beda Jangam community. in the nature of mandamus directing 
that prodess, a good deal of corres- respondents to take him to duty without 
ndence has taken place between peti- insisting for production of fresh caste 


Fe ilies ) nye 
0D 
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certificate or better particulars. 

3. Scheduled Castes and Scheduled 
Tribes Orders Act 1976 (Act. No. 108 
of 1976) while amending Scheduled 
Castes, Order of 1950 issued by the 
President under Article 311 of the Cons-. 
titution of India treated “Beda Jangam: 
Budga Jangam’”’ as scheduled caste, listed 
at Sl. No. 19 in enumeration of various 


castes considered as Scheduled Caste in — 


Karnataka. In furtherance of this object, 
Commissioner and Secretary to Gove'nm- 
ent Social We!fare and Labour Department 
has issued a Circular’ which reads thus: 
“The Scheduled Castes and Sche- 
duléd Tribes Orders (Amendment) Act, 
1976 has come into force with effect from 
27th July 1977 by the Government of 
India: Notification No. 


to the said Act the Caste ‘Beda Jangam’, 
Budga Jangam’ is indicated at Sl. No. 19 


in-the list of Scheduled Castes. __ 
2. A Clarification is sought whether 


the people belonging to Jangam, a sub- 
caste of the Lingayath (Veerashaiva) 
“Community, could claim the concession 


and facilities afforded to the ‘Beda Jangam’ 


and Budga Jangam’ caste declared as 
Scheduled Caste under the aforesaid Act. 
- 3. -It is also brought to the notice of 
the Government that the Officers autho- 
rised to issue caste certificates are giving 
caste certificates to the persons belonging 
to ‘Jangama’ as belonging to Scheduled 
Caste which in fact is not a Scheduled 
Caste in accordance with the said Acct. 
04. With a view to prevent irregu- 
larity in the issue of Caste Certificates to 
persons other than those Scheduled in 


BC-12016/34/76- . 
SCT-V, dated 27th July 1977. According _ 


Ss, G, Dodakale Gowda 
jadge 
Karnataka High Court 


se : the above Act, Government direct thal 
the Officers empowered to administey 


oaths and affirmations for purposes of 
affidavits and tie Officers authorised to 
issue Caste Certificates should carefully 
verify the Castes and Tribes enumerated 
in the list of S. Cs, and S. Ts., in the Act 
and ensure that the claimants really be- 
long to the particular Caste and Tribes 


~-> mentioned in the Act. 


5. It is also clarified that the Caste 
‘Jangama’ which is a sub-caste of the 


- Lingayath (Veershaiva) community is not 


acaste declared as Scheduled Caste in 
the said Act. It is further clarified that 
the Beda or Budga jangama’ is nota 


_- section of Lingayaths or Veerashaivas, — 


“6. All the Officers concerned are re- 
required to follow scrupulously the above 


instructions failing which serious notice 


will be taken against the erring officers”, 
4. According to this Circular, 
Jangama is not the same as ‘Beda Jan- 
gam’ treated as Scheduled Caste but 
‘Jangama’ is a sub-caste of Ueerashiva 
or Lingayah community. State having 
noticed that persons authorised to issue 
caste certificates are indiscreetly issuing 
certificates without noticing the diffe 
rence that exists between ‘Beda Jan 
gama’ and ‘Jangama’ thereby persons 
who are not eligible to avail of the bene 
fit of reservation are claiming the bene 
fit denying privilege of persons really 
belonging to that caste, has issued cel- 
tain guide lines, particulars of which are 
required to be verified before issuing 4 
certificate. ‘Beda Jangam’ caste is con 
sidered as Scheduled caste by amende 
Act but not ‘Jangama’. State Governmett 
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lar with existence of various castes, 
sects and sub-castes in Karnataka 
by Circular dated 22nd July, 1978 
issued clarification to both Authori- 
issuing certificates as well as to Ap- 
ting Authorities to satisfy themselves 
reference to particulars set out the- 
as to whether a candidate really 
ngs to ‘Beda Jangam’, a caste trea- 
as Scheduled Caste mentioned in 
nded Act or belongs to ‘Jangama’, 


e a sub-caste or sec of Lingayath or — 
rashaiva community in order to pre- 


commission of fraud in securint 
ointment or admission, on the guise 
‘Jangam’ caste is also treated a 
eduled Caste. It isin pursuance of 
Circular, the Chief Engineer, Elec- 
ity Board has issued impugned endor- 
ent dated 18-11-1978 (Annexure-E) 
ing upon him to obtain a fresh certi- 
te from Revenue Authorities indica- 
r that he is a person belonging to Beda 
gam but not Jangame in sub caste of 
gayath community. By official memo- 
dum dated 4-12-1978, the Chief 
pineer has informed, in case of failure 
produce this certificate, or 


S. G, Dodakale Gowda 
Judge 
Karanataka High Court 


if it is revealed later on that a certificate 
produced is not genuine or false, appoint- 
ment would be cancelled. [f petitioner 
had produced required certificates there 
would not have been any necessity for 
the petitioner to approach this Court to 
seek relief in this form. One other sali- 


ent factor to be noticed is nowhere in 
this petition, it is asserted that he does 


not belong to sub-caste or sect or Linga- 
yath or Veerashaiva community but be- 
longs to ‘Beda Jangam’ caste which is 
considered.as Scheduled Caste. It is 
for the appointing authority to satisfy 
itself whether a candidate belongs to 
Scheduled Caste or otherwise and not 
for this Court to state what procedure 
it should adopt, for being satisfied itself 
about the caste of a candidate before 
issuing an appointment order. Impug- 
ned endorsement being in conformity 
with the circular of the Government 
which in turn intends to achieve cons- 
titutional mandate does not call for in- 


terference. 

5. No merit. Writ petition is 
dismissed, but without costs. Rule 
discharged. 
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OBSERVATION 


(i) dndustrial Disputes Act 1947—Sec. 33(2)(b)—Application for approval of 
missel— Finding of tribunal that enquiry officer was not Aupbinded bia eS 
etent person —- Enquiry officer appeared as witness and filed eri Cov Ot dike 
er—No suggestion in his cross examination that the same was manuplated 
orkman alee ae ao state that the same was not genuine — Order in ques 
n was issued on behalf of Administjation— : : 
Bt eee ease tae) nist; ation— Whether the finding of Tribunal 

(ii) Domestic enquiry--No appointment of the Presenting officer in the — 
ect-_Whether the enquiry is vitiated—(No). | : | 
(iii) Domestic enquiry No appointment of the Presenting officer in the —_Wh- 
er the enquiry is vitiated for playing the role of prosecutor by the Enquiry 


cer, 
(iv) Domestic enquiry —Natural justice—-Explaining of charge sheet not be 


yuiry officer but by defence Assistant of the charged officer Effect— Whether 
yitiates the enquiry (No). | : = ey 
OBSERVED BY 


Mr. M. Rama Jois 
Hon'ble Judges, Karnataka High Court 


IN 


W.P. No. 8738 of 1984, decided on 17th January, 1986, in the case of M/s. Bharat 
‘ctronics Petitioner Versus Sri K. Kasi and another, Respondents. 7 id 
bi IMPORTANT POINTS 

The mere fact that the Presenting officer was not appointed is no ground to set aside 


enquiry. 
TEX? 


2. The facts of the case, in brief, are 
as follows : The first respondent was an 
employee in the service of the petitioner. 
Disciplinary proceedings were’ instituted 
against him by the issue of charge sheet 


M. Rama Jois, J. This writ petition 
by M/s. Bharat Electronics questioning 
> 'egality of the order made by the In- 
strial Tribunal, Bangalore, rejecting its 
plication made under Section 33(2) (b) 

the Industrial Disputes Act, 1947 (the 

t’ for short), seeking approval for the “CONFIDENTIAL 

Jer by which the first respondent was _ BHARAT ELECTRONICS 
missed from service. LIMITED | 


dated 18-10-1979 (Annexture-A). It treads: 


~ | 


q:) 
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JALAHALLIP. O., BANGAL- | 


... ORE3 

No 03142/DIV-I/PD 

Oct, 1979 
CHARGE-SHEET . 


--<For reasons stated infra, Shri K.Kasi, 


Ti 


Staff No. 031242 is called upon to furnish’ ~ 


his explanation within four days of recei- 


pt of this communication as to why dis- 


ciplinary action should not be taken agai- 
nst him. 


REASONS : 


~ “On 18-10-1979 at about 8.45 a.m. in 
the Electroplating shop of LPE Division — 


he approached Sri K.M. Srinivasan, De- 
puty Manager, Finishing/LPE with a shop 
order and asked him in a defiant manner 
for some clarification. When the Deputy 
Manage rasked him to approach the Fo- 
reman and stated that, if necessary, he 
will look himself to took into the matter, 


he (Shri.asi) angrily spat on his face. 


and assaulted him by hitting him on the 
neck and showered derogatory abuses in 
plenty. 7 

His above mentioned acis during 


working hours in the factory premises 
constitute grave mis-conduct under com- 


pany’s standing orders 15(1)(h) and 15(1)v. 


Pending submission of explanation 
and enquiry into the matter he is placed 
under suspension without wages with im- 
mediate effect. 


If no explanation is received within 
the stipulated time it will be presumed 
that he has no explanation to’ offer but 
admits the charges levelled against him 


; Date 18th 


denying the charges. 


M. Rama Jois 
Judge 
Karnataka High Cony 


and further action willbe taken on th 


basis. ace 
Sd/- B.N. Seshadfi 
18-10-79 
Deputy General Manage 
LPE"@ 
The petitioner submitted his reph 
Thereafter, on 
K.G. Thimmappa was appointed as the 
Inquiring Authority. He held the i imquity 


_ He recorded a finding to the effect tha 
the first respondent was guilty of the 


charges. Thereafter, the disciplinary au. 
hority accepted the Inquiry Report and 
issued a show cause notice to the first re. 
spondent. After considering the reply 
furnished by the first respondent. final 
order dated 11th May 1981 (Annexure-G) 


_ Imposing the penelty of dismissal from 
service was passed. Relevant portion of 


the order read : 

“TI have gone through carefull 
the enquiry proceedings and the 
findings of the Enquiry Officer in 
the case of Sri K. Kasi, Staff No. 
031242, HSM-I, Electroplating/Fa- 
brication/IPE. \[ concur with the 
findings of the Enquiry Officer who 
has found Sri Kasi guilty of the 
charges of approaching Sri K. M. 
Srinivasan, Deputy Manager, Fink 
shing/LPE in defiant manner, spit- 
ting on his face a assaulting 

him. G 
‘LT have also considered carefully 
the explanation dated 11-3-1981 
offered by Sri Kasi in‘reply to the 
‘show cause notice served on him 
[ have not found any case that may 
deserve review of the punishmedll 
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already proposed. — 


An act to assulting a superior 
Officer right on the shop floor con- 
stitutes a serious misconduct and 
such an act tends to undermine the 
discipline on the shop floor, as well 
as smooth functioning of the factory. 


The charges proved against Sri 
Kasi at the enquiry being grave 
serious. [am not inclined to view 
the case leniently, 


T have gone through his past reco- 
rds of service. I have not found 
any extenuating circumstances which 
may go to mitigate the seriousness 
of the charges. 


I therefore hereby -pass. orders 
that Sri-Kasi be dismissed from 
the service of the conipany and 
necessary. legal formalities complied 
with.” | 


As certain industrial disputes between 
» petitioner and the workmen were 
nding before the Industrial Tribunal, 
ngalore, an application under Section 
2) (b) of the Act was filed by the peti- 
ner seeking approval of the Tribunal 
-the orderof dismissa). Before the 
ibunal, the first respondent raised a 
liminary objection to the effect that 
» domestic inquiry held by the petiti- 
er was invalid on the following gro- 
ds: 

(i) There was no order appoint- 

ing the Inquiry Officer. 


(ii) There was no Presenting Offi- 
cer and therefore the Inquiry 


M. Rama Jois 
Judge 
Karnataka High Court 


Officer himself acted as Pro- 

secutor. 
(iii) The [nquiry Officer was biased. 
The Tribunal by its order dated 10th 
February, 1984 accepted the above pleas 
of the first respondent and held that the 
domestic inquiry held was in valid and 
permitted the petitioner to adduce evide- 
nce. Aggrieved by the said order, the 
petitioner has presented this petition. _ 


3. Sri A. G. Holla, learned counsel 
for the petitioner, submitted that the 
impugned order of the Tribunal suffers 
from patent error of law in that the find- 
ing that the Inquiry Officer had not been 
appointed by the management was _per- 
verse and similarly the finding that the 
inquiry was vitiated just because Present- 
ing Officer was not appointed was also 
perverse, and further the view that just 
because the Inquiry Officer had put some 
questions to the witnesses ‘the inquiry 
stood vitiated was also patently untena- 
ble. 

4. Sri Gopal Gowda, learned coun- 
sel for the first respondent-workman, 
however, contended that everyone of the 
findings recorded by the Industrial Tribu- 
nal was correct. He submitted that the 
appointment of K. G, Thimmappa as the 
inquiring Authority by the competent 
authority was not proved and_ that in the 
absence of the Presenting Officer the role 
played by the Inquiry Authority amoun- 
ted to his acting as a Prosecutor and 
therefore the view taken by the Tribunal 
was correct. 


5. The first contention of the peti- 


0 


MY) 
or 
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tioner is that the finding that the Inquiry 
Officer was not appointed by competent 
authority was untenable. As can be 
seen from the charge sheet dated 
18-10-1979, the inquiry was initiated by 
the Deputy General Manager who is 
competent authority. It is not in dispute 
that K. G. Thimmappa, a Deputy mana- 
ger in the service of the petitioner, con- 
ducted the inquiry. As the first respon- 


dent had raised before the Industrial 


Tribunal an objection to the effect that 
the said. Thimmappa was not appoint- 
ed as the Inquiring Authority, Sri K. C., 
Thimmappa was examined asa witness. 


‘Tn the course of the deposition, he stated 


thus : 


Tam working as Deputy Mana- 


-, ger, Industrial Relations in the ap- 


plicant company, Ext A-1 is the 
copy of the charge sheet issued to 
the opponent. Ext A-2 is the copy 
of the standing order applicable to 
the opponent. Ext. A-3 copy of the 
explanation given by the opponent. 
.» Ext. A-4is the communication of 
my appointment as the Enquiry 
Officer which is produced today. T. 
G, Rao is the Manager Personal and 
above him is that Chief Administra- 
tive Manager by name S. Subbara- 
yan. M.N. Kesari is the General 
Manager for equipment. One N. N. 
Krishan was the Executive Director. 
The Chief Administrative Manager 
has passed the order appointing me 
to conduct this enquiry, it is coun- 
_ ter-signed by the General Manager, 
Equipment and Executive Director. 


M. Rama Jois «~ | 


Judge 
Karnataka High Court 


Ext. P. 5 is»:the-copy of the 
order which has. been. ,compa- 
ted to originals. The Enquiry  pro- 

ceedings are produced at Ext. A-6, 

It is. at. page 8 to 69 of the Enquiry 

_ papers produced.” __ 
(under lining by me) 

In the course of his deposition he 
produced the communication addressed 
to him asking him to conduct the inqu- 
iry. The communication read : 

‘‘Personal Department 
(Division I) 
No, 031242/Div. I/pd 
Date 22nd Oct. 1979 

Sabi Disciplinary action against 
Sri K. Kasi, Staff No. 031242, 
HSM-I, Electroplating/LPE 

‘Charge-sheet-cum-suspension 
Order No. 031242/Div. J/PD 
dt. 18-10-79 

It has been décided by the mana- 
gement to refer the above case to you for, 
holding an enquiry into the charges leve- 
lled against Sri K. Kasi, Staff No. 031242 
and submitting an early report. The 
relevant file concerning the matter is cm 
herewith. : | 

‘sdje 
D/c Manager, P & IR, 

The above document clearly. shows 
that K. G. Thimmappa was appointed as 
the Inquiring Authority. The Tribunal, 


however, held that as Ext. A-3, produced 
before the Tribunal, was only a true 


copy, the contention of the first respon- 
dent that K. G. Thimmappa was not ap- 
pointed as the Inquiring Authority had 
to be accepted. Relevant portion of the 
reasoning of the Tribunal read : 


| Ref : 
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“Tt is contended for the workman 
that AW-1 Sri K.G. Thimmappa 
was not appointed as the Enquiry 
Officer and that the document Ext. 
A-4and A-5 have been subsequen- 
tly prepared by the management to 
make believe that AW-1I was regu- 
larly appointed as Enquiry Officer. 
Ext. A-5 only a true copy of the 
consent Note. No. 26 of the con- 
cerned file. There has been no ex- 
planation as to why the management 
has not produced the original file 
itself. Ext. A-4 is signed by the 
in-charge Manager. The person who 
was acting as Incharge Manager 
has not been examined. It has not 
been explained as to how the. offi- 
cer who has signed Ext. A-4 was 
the competent authority as on 22- 
10-79. There is no explanation as 
to why a copy of Ext. A-4 was not 
sent to the workman to give him 
notice that AW-1 Shri Thimmappa 
was appointed as the Enquiry Offi- 
cer Ext. A-1 is the charge-sheet 
dated 18-10-79. Ext. A-3 is the ex- 
planation given by the workman on 
22-10-79. The management has not 
produced the original of Ext. A-3. 
Ext. A-3 is only a copy of the expla- 
nation given by the workman. In 
the absense of original documents 
of Exts. A-3 and A-5 it is difficult to 
believe that Ext. A-4 has been issued 
on 22-12-79. Iam therefore of the 
view that the management has failed 
to prove that AW-1 Shri Thimmappa 
was regularly appointed as an En- 
quiry Officer before he issued the 
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notice of enquiry and commenced 
the enquiry.” 


As seen earlier, the institution of the 
disciplinary proceedings against the first 
respondent by the management by the 
issue of chargesheet dated 18-12-1979, 
extracted earlier, was not disputed that 
the final order imposing the penalty of 
dismissal was passed by the Deputy 
General Manager on 11-5-1981. There 
was no suggestion in the cross-examina- 
tion to the Inquiry Officer that the true 
copy of the letter addressed to him 
nominating him as the Inquiring Autho- 
rity, which he produced before the Tri- 
bunal, was a fabricsted one. The work- 
man himself gave his evidence on 21-12- 
1983, which is found at pages 123 and 
124 of the writ petition, subsequent to 
the evidence given by K. G. Thimmappa 
on 21-1-1283. The workman did not 
state that the documents produced by 
the Inquiry Officer in the course of his 
evidence were not genuine. Inthe cir- 
cumstances, it appears to me that the 
view taken by the Tribunal that the In- 
quiry Officer was not appointed by com- 
petent authority is perverse. It is not 
the case of the first respondent that the 
original of the latter by which Sri Thim- 
mappa was appointed as_ Inquiring 
Authority was summoned, but was not 
produced. When the production of the 
true copy of the letter appointing Sri 
Thimmappa as the inquiriny authority 
was not objected to and no suggestion 
was made in the cross-examination that 
jit was not genuine and no statement 
was made by the first respondent in the 
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course of his evidence that the letter of 
appointment was not genuine, there was 
absolutely on reason for the Tribunal 
to accept the argument that the Inquiry 
Officer was not appointed by the compe- 
tent authority and that A-4 was not gen- 
uine. 

6. The Tribunal in its order stated 
that the letter by which Shri Thimmappa 
was nominated as the Inquiring autho- 
rity was signed by incharge Manager. 
As can be seen from the content of the 
Jetter, extracted earlies, the incharge 
Manager did not state that he had ap- 
pointed the Inquiring Authority, but had 
clearly stated that the management had 
decided to appoint Sri Thimmappa as 
the Inquiring Authority. Therefore, I 
am convinced that the finding recorded 
by the Tribunal that the appointment 
of Inquiry Officer was not by the com- 
petent authority is perverse and cannot 
be sustained. 

7. In this behalf, it is also  nece- 
ssary to observe that in the absence of 
any statutory provision, the holding of 
disciplinary proceedings against an em- 
ployee is purely a managerial function 
and therefore even if an order has 
been made on behalf of the management 
by an authority who is not competent 
under the Rules which have no statu- 
tory force, the same cannot be regarded 
as invalid. (See: Krishna Mohan v. 
Secretary and Treasurer, State Bank 
of India 1983 (1) SLR 792 In fact, in 
the present case both initiation of disci- 
plinary proceedings and passing of the 
final order has been made by the com- 
petent authority. The every fact that 
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the competent authority has accepted 
the report submitted by Sri Thimmappa 
and issued a show cause notice to the 
first respondent and passed the final 
order shows that the Inquiring Autho- 
rity had been appointed by the manage. 
ment. 

8. One other ground on which the 
domestic inquiry held invalid was that 
Presenting Officer was not appointed, 
This view of the Tribunal is also paten- 
tly untenable. There is no legal compul- 
sion that Presenting Officer should be 


appointed. Therefore, the mere fact that 


the Presenting Oflicer was not appointed 
is no ground to set aside the inquiry 
(See: Gopalakrishna Reddy v. State of 
Karnataka), 1980 (1) ILR 575, It is true 
that in the absence of Presenting Officer 
if the Inquiring Authority plays the role 
of the Presenting Officer the inquiry 
would be invalid and this aspect arises 
out of the next point. raised for the peti- 
tioner, which I shall consider immediately 
hereafter. ; : 


9. The third ground on which the 
Industrial Tribunal held that the domes- 
tic inquiry was invalid was that the In- 
quiry Officer had played the role of the 
Presenting Officer. The relevant part of 
the findings read : 


“The learned counsel for the work- 
man further contended that the 
questions put by the Enquiry Offi- 
cer to the management’s witnesses 
themselves suggest that he was bia- 
sed and prejudiced against the 
workman. There has been no eX 
planation as to why no Presenting 
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Officer was appointed and as to why 
the Enquiry Officer took upon him- 
self the burded of putting questions 
to the management witnesses. The 
enquiry proceedings at Ext. A-6 
disclose that after the crossexami- 
nation of the management’s wit- 
nesses by the defence the Enquiry 
Officer has further put certain que- 
stions by way of explanation, but 
from their nature an inference arises 
that they are directed to fill in the 
lacuna. The learned counsel for the 
management contended that the 
Enquiry Officer has followed the 
principles of natural justice and that 
the domestic enquiry is quite valid. 
Iam of the view that the fact that 
the Enquiry Officer has himself taken 
up the role of the Presenting Officer 
for the management goes to the 
root of the matter and vitiates the 
| enquiry.” 
As far as position in law is concerned, 
is common ground that if the Inquir- 
Authority plays the role of a Prose- 
or and cross-examines defence wit- 
sses or puts leading questions to the 
secution witnesses clearly exposing 
ised state of mind, the inquiry would 
opposed to principles of natural jus- 
e. But the question for considera- 
n in this case is: Whether the In- 
iry Officer did so? It is also settled 
>that an Inquiring Authority is entit- 
to put questions to the witnesses for 
rification wherever it becomes nece- 
ry and so long the delinquent emplo- 
is permitted to cross-examine the 
nesses after the Inquiring Authority 
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questions the witnesses the inquiry 
proceedings cannot be impeached as un- 
fair. (See : Moolchandani Electrical and 
Radio Industries vy. Workmen’ AIR 1975 
SC 2125. 

10. Is may be seen from the order 
of the Tribunal that the Tribunal does 
not point out to any particular question 
or questions put by the Inquiring Autho- 
rity to the witnesses which could be 
regarded as objectionable and exposing 
a state of biased mind on the part of 
the Inquiring Authority. Except making 
a bald statement. that the questions put 
by the Inquiring Authority were such 
which would give rise to an inference 
that they were directed to fill in the 
lacuna and therefore there was violation 
of principles. of natural justice, the 
particular questions put by the Inquiring 
Authority which led to such inference 
has not been pointed out... The Tribu- 
nal could not have set aside the dome- 
stic inquiry on the ground that the 
inquiring Authority played the role of 
the Presenting Officer without expressly 
referring to the questions put by the 
Inquiring Authority and indicating as 
to why it should be held that the Inqui- 
ring Authority played the role of the 
Presenting Officer and that the questions 
put were not by way of seeking clarifi- 
cation which he was entitled to do. Eor 
these reasons, it appears to me that the 
third point urged for the learned coun- 
sel for the petitioner has to be accepted 
and as the Tridunal has not considered 
the question with reference to the actual 
questions put by the Inquiring Autho- 
rity, the matter has to be remit- 
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ted to the Industrial Tribunal for re- 
consideration of the question in the light 
of this order. 


11. In the order of the Tribunal one 
other ground on which the Tribunal con- 
sidered that there was violation of rules 
of natural justice was, that the Inquiry 
Officer did not explain to the first res- 
pondent the charge sheet and that copies 
of the documents relied upon by the 
management was not given to him. There 
is no reference to any particular docu- 
ment which is not given to the first res- 
pondent. As far as the ground that the 
charge sheet was not explained to the 
first respondent is concerned, it may be 
seen from the deposition of the first res- 
pondent that he was assisted by the Vice 
President of the Union S. Arangel and 
that he had explained the charge-sheet to 
the first respondent and thereafter the 
first respondent gave the explanation. 
The relevant portion of the deposition 
reads ; 

“J. I have attended the enquiry 

conducted by Sri K.G. Thimmappa 

He did not explain the procedure of 

enquiry. The charge sheet was not 

- explained to me. I have given my 
explanation to the charge sheet Our 

Trade Union Leader read the charge 

sheet and after understanding the 

same, my explanation was given. 2. 
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Mr. S. Arangel was my represen- 
tative in the enquiry. He is the Vice. 
President of our Union. He knows 
English. 
Myself and my representative were 
present on each date of enquiry. | 
have signed on all the pages of En- 
quiry Proceedings. On my behalf 
Mr. Arangel has cross examined the 
management witnesses.” 
(Underlining by me) 
In the face on the above deposition, the 
finding recorded by the Labour Court 


that the inquiry was vitiated because the 


charge sheet was not explained to the 
first respondent is again perverse. 
12. Inthe result, I make the follo- 
wing order: 
_ (i) Rule made absolute 


(ii) The impugned order of the In- 
dustrial Tribunal dated 10-2-1984 
Annexure-K. is set aside. 
(iii) The matter is remitted to the 
Industrial Tribunal, Bangalore, for 
considering only the question as to 
whether the Inquiring Authority 
had put questions to the witnesses 
- as would give a valid basis for an 
inference that he also acted as a 
Presenting Officer and on the said 
ground the inquiry stood vitiated. 
The Tribunal is directed to dispose 
of the case most expeditiously. t 


my 
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OBSERVATION 


(i) Misconduct— Standing order 25 (19) making gambling and money len- 
ng as mugconduct ~Whetherthe actsof gambling moncy lendiny together 
mstitutes misconduct - (No) - Each of the acts i.e. gambling or money lending 
nb. regarded as misconduct 

(ii) Misconduct —-Money lending by employee within the premises of peti- 
ner company — Whether in order to constitute the same as such it should be 
regular business - (No). 

(iii) Misconduct--Standing order 25(19) making money lending as the - Whe- 
erai employee fouad receiving the mony leat is guilty of misconduct as 
ch— (Yes) 

(iv) Misconduct Finding regarding in the enquiry — Based on the basis of 
mission of the charged officia! — Validity of —It is valid. 

_(v) Money lending on premises of establishment—Single instance of the — 
constitute misconduct — Yes. af 

(vi) Industrial Disputes Act, 1947—Section 33(2)(b)— Permission to dismiss 
1} employee during the pendence of Industrial Dispute—Application for the - 
isconduct found proved-Tribuna)]/High Court is helpless to interfere with the 
;antum of penalty even if they are convinced that the punishment is excessive. 


OBSERVED BY 


Mr. M. Rama Jois 
Hon’ble Judge, Karnataka High Court 


IN 


W.P. No. 6514 of 1985, decided on !7th January, 1986, in the case of Hindustan 
sronautics, Petitioner Versus B. Gulab Singh and others, Respondents. 


IMPORTANT POINT 


(i) Finding based on the admission in enquiry is valid. 
(ii) In order to constitute misconduct on the basis of money lending it is not nece- 
ary that it should have been the regular business of the concerned person. A single ins- 


nce of the same is sufficient to constitute misconduct. 
TEXT 


quashing the order of the Industrial 
Tribunal, Banglore, rejecting the appli- 
cation of the petitioner made under 


M. Rama Jois, J. The management 
Hindustan Aeronauties Limited, has 
esented this petition praying for 


a @) 9 
ee Re) 


Report No. 129, p. 02 


Section 33 (2) (b) of The IndustrialDis- *: : 


putes Act (‘the Act’ for short) seeking 
approval for the dismissal from service of 
the first respondent. | | 
2. The facts of the case, 
are as follows : Respondent No. 


in brief, 
l was 


a workman in the service of the petiti- 


oner. Disciplinary proceedings were 
instituted against him with the issue of 
the charge sheet dated 17-9- 1981. ‘It 
reads : 

. ‘Sub :- Charge sheet. . 


Ref : Suspension Order No. -A/A/ . 


~PC-IIT 200/254/81. dated 10-9-1981. 


SI. No. Name and B. No. 
_R. Kankasabapathy 
Venkatappa 
T.N. Iswara 
‘S. Muniswamy 
D.N. Gangadhara 
K.S. Poovaiah 
Mohammed Ishag 
D.R. Swamy 
V.S. Kannan 


CH NAY Bw NS 


The amount of money collected by 
you from each of the abovementioned 
employees is as shown against their- 
names. ie ial 

2. You were 
Vigilance Office where 
documents along with Rs. 11@6/- i. e 
Rs. 295/- and Rs. 782/- and Rs. 29/- 
which you on your person when you 
entered factory where seized under 
mahazar. 

1. Your pay cover for the month of 
August 1981; 


i SOE | 
 31-8-1981 which was a salary disbus 
ment day, 
_ about 9.15 a.m. 
your salary. At about 10.30. a.m. on th 


‘collecting your 


then taken to the: 
the following’ 
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“ ~ During the month of August 198 
you were posted to work in the secon 
16.15 hours to 0015 hours. ¢ 


you entered the factory; 
and drew Rs. 295 : 


same day, you went to Drop Tank Sho 
.and were seen by Vigilance Guard 
: dues together wit 
interest towards the money you ha 
lent..in the department to th 
following employees of your depart 
ments. : 
Amount — 
1329/51923-95 Rs. 75/- | 

,» 55471-39 Rs. 40/- 

5, 55733-29 Rs. 110/- - 

4, 55774-67 Rs. 130/- 

,, 90367-67 Rs. 22/- 

> 55494-67 Rs. 165/- 

,, 56115-47 Rs. 120/- 

», 41345-28 Rs. 50/- 

»» 55760-45 Rs. 70/- 

Rs. 782/- 


2. Employee Gate Pass ‘dated 31-3 
-1981 authorising you to go out after dra 
wing your salary. i 

The sum of Rs. 295/- which was you 
salary for the month of August was fe 
turned to you. at. that same time afta 
obtaining your acknowledgem ent of th 
mahazar. 

3. You were thus indulging in moa 
ey lending to employees within the com 
pany premises. 

4. The above constitute sets of tf mi 
misconducts under the following clause 
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f standing orders : 


Clauses 25 (19) “Gambling, money 
ending or doing apy other private 
usiness within the company’s premises. 


Clause 25 (8): Breach of standing 

rders or rules or any law applicable to 
he establishment. 
5. You are therefore called upcn 
o submit your explanation in writing 
yn or before as to why. disciplinary 
ction should not be taken against you. 
m case no explanation is received .with- 
n the stipulated period, it will be pre- 
umed that you have no explanation 
o offer and further action as deemed fit 
vill be taken against you.” 


In his reply to the charge. sheet 
ide Annexure-B dated 29-9-1981, the 
irst respondent did not dispute the alle- 
ations levelled against him. Thereafter 
mn inquiry was held by the Inquiring 
Authority nominated by the petitioner. 
nthe course of the inquiry also, the 
irst respondent pleaded for a lenient 
reatment. The Inquiring Authority 
yeld that the first respondent was guilty 
of the charge framed against him Final 
hhow-cause notice was aiso issued to 
he first respondent proposing to impose 
he penalty of dismissal from service 
Again in his reply dated 2-11-1981 (An- 
jexure-F) the first respondent did not 
jispute the findings recorded against 
1im, but, pleaded for mercy. The manage- 
nent, however, proceeded to impose 
he penalty of dismissal from service. 
As certain industrial dispute between 
the petitioner and their workmen with 
which the first respondent was connec- 
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ted was pending before the Industrial 
Tribunal the petitioner made an appli- 
cation under Section 33 (2) (b) of the 
Act seeking its approval for the order 
by which penalty of dismissal from ser- 
vice was imposed aguinst the first res- 
pondent. A preliminary objection was 
raised by the first respondent to the 
effect that the domestic inquiry was 
defective. This plea of the first respon- 
dent was rejected by the Industrial Tri- 
bunal by its order dated 25-!-1984 (An- 
nexure-K.). However, by final. orcer 
dated 28-1-1985, the Tribunal held that 
the first respondent had not indulged in 
money lending transaction and therefore 
he was not guilty of the charge. Aggrie- 
ved by the said order, the petitioner has 
presented this petition. ; r 
3. Sri H.B. Datar, learned counsel 


appearing for the petitioner, submitted 


that the impugned order of the Indus- 
trial Tribunal suffered from patent 
error of law, in that, for the reason that 
not only for the reason that the Tribu- 
nal had failed to notice that in all the 
statements made before the Inquiring 
Authority the first respondent has ad- 
mitted has guilt and that was one of the 
grounds on which the domestic inquiry 
was held valid, but also for the reason 
that in the face of the glaring facts 
about the first respondent indulging in 
money lending, the Tribunal recorded 
a finding that he was only collecting 
money which he has given as hand loan 
and not in the course of money lending 
business. 

4. Sri S. Krishnaiah, learned coun- 
sel appearing for the first respondent 
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submitted as follows : According to the 
standing order the acts complained of 
against the first respondent did not 
constitute a misconduct. The mere fact 
that the first respondent had Jent money 
during the period of strike to his co- 
workmen when they were in difficulties 
and collected repayment within the fac- 
tory premises constitute no misconduct 
within the meaning of the standing 
orders. As held by the Supreme Court 
in the case of Sarmnuggur Jute Factory 
Ltd v. Workmen 1964-1 LLJ 634. collec- 
ting repayment voluntarily made by 
another workman to whom money had 
been Jent to meet his personal needs 
cannot by any stretch of imagination 
can be regarded as misconduct and 
therefore in the present case the view 
taken by the Industrial Tribunal is in 
accordance with law. 

5. Elaborating the submission 
that the acts complained of against the 
first respondent did not amount to mis- 
conduct, learned counsel submitted that 
the following two ingredients were essen- 
tial to constitute misconduct : 

(i) A workmen should have indul- 
ged in both gambling and 
money lending and the money 
lending must be habitual and 
in the nature of a regular busi- 
ness. 

(ii) Money lending must be within 
the factory premises. Mere 
collecting repayment of money 
lent outside does not constitute 
money lending. 

In order to appreciate the conten- 
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tion, it is necessary to set out the rele 
vant clause of the standing orders 
Clause 25 (19) of the standing orde 
reads : 
“25 (19) : Gambling, and mo 
ney lending or doing any othe 
private business within the 


company’s premises.” 
Learned counsel pointed out tha 


the acts of gambling and money lending 
together constitutes misconduct and a 
there was no allegation of gamblin 
against the first respondent, no charge 
of mis-conduct could have been framed 
against the first respondent within the 
scope of the above standing order. | 


see no merit in this submission. It is 
true that the word ‘and’ is used between 


the words ‘Gambling’ and ‘money len- 
ding’. In the context each of the acts, 
i e. gambling or money lending is to be 
regarded as misconduct and the word 
‘and’ in the context can only be under- 
stood as ‘of’. It is difficult to accept 
the interpretation placed on the stand- 


ing order by the learned counsel for the 
first respondent that the standing order 


is intended to make the act of Gambling 
together with money lending alone a 
misconduct. 

6. Similarly the contention of the 
first respondent that money lending, 
in order to constitute misconduct should 
be a regular business is also untenable. 


In the standing order, three miscon- 
ducts are specified namely, 


(i) Gambling, 

(ii) Money lending, 

(iii) Doing any other private bust 
ness. 
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_If anyone of .these acts are commi- 

by any workman within the com- 
y Ss premisss, he commits misconduct. 
Other words, indulging in gambling 
money lending outside the factory 
mises does not constitute misconduct 
ing within clause 25 (19) of the certi- 

standing orders. Therefore, if a 
kman indulges in money lending 
1in the company’s premises, it cons- 
tes misconduct within the meaning 
lause 25 (19). 


- The next limb de the submission 
he learned counsel for the first res- 
ndent was that even according to the 
t stated in the charge-sheet, the first 
pondent only collected money which 
had lent to several workmen outside 
factory and therefore the charge on 

face of it fails for the reason that 
ney was not lent within the factory 
mises. According to the learned coun- 
‘receiving repayment of money lent 
hin the factory premises constitutes 
misconduct for the reason, it is only 
ding which falls within the scope of 
use 25 (19) of. the. Standing Orders 
i-not receiving the money lent., The 
yve submission of the learned counsel 
‘iso fallacious Money lending transac- 
n includes both giving the money on 
n to a person and receiving repayment 
the money so lent from such person, 

., the bebtor. Therefore, the act of 
jing money as loan to another person 
also collecting repayment both fall 
h the expression ‘money lending’. 


mittedly the first respondent had lent 
ney to number of workmen referred 
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to in the charge-sheet, on exorbitant in- 
terest and had collected repayment with- 
in the factory premises. Therefore, the 
submission that the first respondents had 
merely collected the money within the 
factory premises and it does not cons- 
titute misconduct within the meaning of 
Clause 25 (19) of the standing order is 
untenable. 


8. Learned counsel for the first res- 
pondent streneously contended that it 
was necessary for the petitioner to have 
proved the misconduct in a regularly 
constituted inquiry, but in the present 
case though an inquiry had been institu- 
ted the finding was based on mere ad- 
mission, though there was actually no 
such admission. Learned counsel sub- 
mitted that the fact that the first respon- 
dent had admitted that. he had collec- 
ted repayment of certain .amounts as 
specified in the charge-sheet and: from 
persons specified therein’was ‘not sufi- 
cient to hold that the first respondent hed 
admitted his gult and therefore there: was 
no ground to inteefere with the order of 
the Industrial Tribunal. | ‘ 

9 As far as the position: inJaw is 
concerned, there is no. doubt. that if a 
workman against. whom disciplinary 
proceedings are instituted. admits his 
guilt, there is no necessity for'the mana- 
gement to hold any inquiry. This ‘posi- 
tion is clear from the ‘following two 
decisions :) : | 

1. Central Bank of India Limited v. 

Karunamoy Banerjee. 32 FJR p. 481, 

2 The Associated Cement Compa- 

ny Ltd., v. Abdul Gaffar 1980 


Ce 


pa 
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Lab I.C. 683. 


10. The next question for coside- 
ration is whether the Jearned counsel for 
the first respondent is right in saying that 
he had not admitted the guilt. In order 
to reject the contention of the learned 
counsel for the first respondent as base- 
les’, it is only necessary to refer to the 
relevant portions of the statement made 
by the first respondent before the Inqui- 
ring Authority. In his statement dated 
29-9-1981, the first respondent stated as 
follows: 

“Sir, 

During the strike lockout peri- 
od my friend was in trouble of fin- 
ance and I had given him a hand 
loan of some amount. This is only 
on the friendship and humanitarian 
consideration that he was in distress 
and there is no one to help him. So 
I have given the amount for his 
immediate use. The part of this am- 
ount was collected by me on 31-8- 
1981 and unfortunately the vigilance 
has taken this issue as serious offe- 
nce which I was not aware and I 
was caught by them thinking that it 
is mistake. Ido hereby understand 
that without my knowledge | have 
done this mistake and I assure you 
that I will not commit such type of 
mistake. in future. So I request you 
to kindly excuse me this time and re- 
voke the suspension order for which 
act of kindness I shall be ever re- 
main grateful to you Sir.” 


(Underlining by me) 
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Again before the Inquiring Authority 
he stated thus; 
“On 31-8-81 I came to factory aj 
about 9.15 a.m.and drew Rs. 295/- 
as my salary. I admit that I collec. 
ted Rs. 782/-from nine empleyees 
of Drop Tank Shop as stated in the 
charge sheet Exhibit P. 1 as dues 
together with interest towards the 
money that 1 lent to them during 
the strike period and later. I charge 
interest at the rate of 10% pe 
month. At about 11 hours on 3l-8- 
1981 I took gate pass to go to the 
Main Gate Vigilance personnel ] 
was asked to come to the Vigilencs 
Office where I was asked to produce 
the total amount I had with me. The 
total sum of Rs. 1106.00 which ] 
had with me was seized under maha- 
zar on whichI signed. My state- 
ment was also taken. Rs. 295/-which 
was salary for the month of August 
was returned to me. Sri P. Dhanas- 
ekharan, officiating Deputy Mana- 
ger, Drop. Tank Assy, Shop was 


also present. 
I submit that I have committed 


this mistake unknowingly and I as- 
sure that I will not repeat in future. 
IT request you to kindly excuse i. 
for this lapse.”’ 


(Underlining by mé) 

Finally, in his reply to the show- 
cause notice, the first respondent stated 
thus: a 
“I beg to submit that at all stages 

I had accepted the guilty and I 
never proved myself as innocent of 

the charges. I had also submitted 
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that I was not aware of the conse- 
quence of this deal and hence conti- 
nued. [ama poor man having the 
responsibility ofa big family, if | 
am thrown out as_ proposed, my 
whole family could be on streets for 
no fault of them, and my ignorance 
of the consequence would have 
on the street. As TI have been suffi- 
ciently punished and bad mental tor- 
ture forall these days, I dare not 
commit any act of submissiveness 
of discipline in the factory with this 
assurance | beg your mery and good- 
self to be kind enougn to pardon 
me and not to impose on me this 
highest punishment of dismissal. 
| pray for your merely and request 
you to kindly see my case sympathe- 
tically. Atleast in the interest of 
my innocent family members on 
whom this punishment proposed to 
be imposed will come very heavily as 
a death blow. 

I therefore with all humbleness 
and reformed mental, would, pray 
your goodself for mercy and request 
for revoking the proposed punish- 
ment. 

I further pray your goodself that 
any minor punishment which would 
meet the ends of justice may be im- 
posed on me.” 


(Underlining by me) 
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first respondent has admitted bis guilt. 
In particular in the final statement, he 
accepted his guilt and requested ‘he 
management to impose a minor penalty. 
Therefore, the submission made by ibe 
learned counsel for the first respondent 
is baseless. 


11. It may also be seen that while 
rejecting the plea of the first respondent 
that the domestic inquiry held by the 
petitioner was invalid, the then Presiding 
Officer of the Industrial Sri B. N. Lage, 
in his order dated 25-1-1984 (Annexure- 
K) observed as follows: 

‘*He has reiterated that on all the 
occasions he has accepted the guilt 
and since he was poor and ignorent 
he prays for mercy. In the first ex- 
planation Ext. A-4 before the En- 
quiry Officer as per Ext. A-7 and in 
the final explanation Ext. A-10 the 
workman concedes that he has in- 
dulged in money lending business 
within the premises of factory. I do 
not find that the Enquiry Officer and 
the Management had mis-represen- 
ted or indulged in any other unbe- 
coming acts in getting admission or 
concession from the workman. The 
order of dismissal Ext. A-11 cannot 
therefore the be assailed. 

i4. The standing orders at Ext. 
A-12 show that as per Clause 25 (19) 
doing money lending in the factory 


premises is a misconduct and 25 (8) 
deals with the breath of any rules in 
the standing orders. The domestic 
inquiry held against the workman 
is valid and in accordance with law, 


I fail to see as to how the learned coun- 
1 for the first respondent could adva-~ 
“e acontention before this Court that 
e first respondent had not admitted his 
jiJt. In everyone of the statements, the 
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15. Inthe result, domestic inquiry 
held to be valid.” | 
(Underlining by me) 


In the face of the above order, it ap- 


pears to me that the order that could 
have been passed by the Industrial Tribu- 
nal was to grant the application made, by 
the petitioner, but nevertheless Sri R. 
Ramakrishnan, the present Presiding 
Officer of the Industrial Tribunal, com- 
pletely over looked the pleading « of guilt 


by the first respondent as also linding 


to that effect in the order of the Prede- 
cessor and proceeded to hold that the 
collecting of money lent outside, the fac- 
tory, did not amount to his misconduct 
on the ground that it was not in the 
nature of money lending business  with- 
out noticing what is misconduct under 
the standing order is act of money len- 
ding and not money lending business. 


12. Learned counsel for the. res- 
pondent, however, submitted that the 
view taken by the Tribunal was correct 
and in support of the submission relied 
on the judgement of the Supreme Court 
in Remington Rand of India v.. Tahar 
Ali ILR 1984-2 Kar 777, in which the 
Supreme Court held that the act of the 
workman concerned in selling and. ser- 
vicing a single typewriter did not amo- 
unt to misconduct of doing the business 
of selling and/or repairing typewriters. 
The decision is not apposite to this case. 
As pointed out earlier,, under the. Stand- 
ing Order 23 (19) what is misconduct is 
money lending within the factory. pre- 
mises. When money lending is regar- 
ded as misconduct under the standing 
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order, even a single transaction of money 
lending would amount to misconduct as 
iS . clear, from the judgement of the ‘Supr- 
eme Cour t in the case of Digwadh Colliery 
v. Ramji Singh. In the said case, the 
Supreme Court held that when according 
to the standing orders money lending 
transaction with a subordinate employee 
amounted to misconduct, even a sin- 3 
gle transaction was sufficient to hold 
that the person was guilty of miscon- 
duct. 

13. In the present case, the first 


respondent had lent money to as 9 per- 


sons and according | to his statement 
made before the Inquiring Authority 
on 144-1985, extracted earlier, he had 
charged interest as 10 per cent per 
month, which amounts to 120 per cent 
per annum. He has also admitted in his 
statement dated 2nd November 1981 
(Annexure-F) that not only he had lent 
money to several persons during the 
period of strike but he continued it sub- 
sequently as he was not aware of the 
consequences of the deal. In the face 
to these glaring facts and admissions, 
the view taken by the Tribunal that no 
misconduct was committed by the first 
respondent within the meaning of the 
standing order j is patently untenable and 
perverse. 

14. Whatever that may be, the 
quantum of penalty imposed appears to” 
be excessive ; as pleaded by the first res- 
pondent. ” It is not in dispute that ‘he 
had put in alittle more than 20 years of 
loyal service ‘and’ he ‘had no antecedent 
bad record of'service. I am convinced 
that, having due regard to more thal 
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years of unblemished service put in 
the first respondent, his repentence 
r his acts of money lending, his plea 
at he did so without fully understand- 
g the implications of the standing order 
so his straight forward conduct in pray- 
g for imposing some minor penalty, 
e submission made by the learned 
unsel for the first respondent that the 
titioner should not have proceeded to 
pose the extreme penalty of dismissal 
om service has great force, for, the dis- 
plinary powers must be used to impose 
just punishment toa person who had 
ted unjustly. 


15. Unfortunately for the first res- 
ndent, this is a proceeding arising out 
Section 33 (2) (b) of the Act. If only 

e Legislature had incorporated a provi- 
on in Section 33 (2) (b) of the Act that 
roceeding under this provision should 
e treated asa reference under Section 
) of the Industrial Disputes Act, as sug- 
ssted by this Court in the case of Work- 
en of Mysore Lamp Works v. State of 
arnataka it would have been possible 
yr this Court to modify the penzlty by 
voking the provisions of Section 11-A 
f the Act. Inthe absence of any such 
rovision, in a proceeding arising under 
sction 33 (2) (b) of the Act, the Labour 
ourt/Industrial Tribunal as well as the 
igh Court are helpless because they 
annot interfere with the quantum of 
»nalty even when they are convinced 
iat the punishment is excessive. Even 
ow it is a matter for serious considera- 
on by the Government. It is true that 
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even after the application under Section 
33 (2) (b) of the Act is granted, the first 
respondent can raise an industrial dispute 
and the Government is under an obliga- 
tion to refer such dispute for adjudication 
atleast regarding quantum of penalty in 
view of the decision reported in ILR 1984 
(2) Kar 777. But that would delay the 
resolution of the dispute to the inconveni- 
ence and hardship of the workman as 
also of the management. 

16. However, what has happened 


- during the pendency of this petition is 


that at the instance of the trade union, 
dispute concerning imposition of penalty 
of dismissal from service by the petitioner 
against several workmen has been refer- 
red for industrial adjudication and the 
dispute concerning the dismissal of first 
respondent happens to be one of them. 
Therefore, the first respondent is at libe- 


‘rty to take all such grounds as are avaiia- 


ble to him before the Labour Court, to 
which the dispute has already been refer- 
red for adjudication. 

17. In the result, I make the follo- 
wing order : 

(i) Rule made absolute, 

(ii) The writ petition is allowed. 

(iii) The impugned order of the 
Industrial Tribunal dated 28-1-1985 
(Annexure-L) is set aside. 

(iv) The Industrial Tribunal is 
directed to accord approval to the 
application of the petitioner for the 
order imposing the penalty of dismi- 
ssal from service against the first 
respondent. 

(v) No Costs. 
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OBSERVATION 


(i) Industrial Disputes Act, 1947—Section 33 (2) (b)—Dismissal from ser- 
e Application to tribunal for approving the action as such— Conditions 
cedent to the - Petitioner dismissed from service on 12-7-1974 while appli- 
ion for epproving the same was received on 2-11-1974 and payment of one 
nth’s wages was made on 17-7-1974 Tribunal refused to approve the same - 
Iidity —Since the d‘smissal, payment of one month’s wages and application 

approvalare not simultaneous, the refusal of Tribunal to approve the 

e is valid. 

(ii) Industrial Disputes Act, 1947—-Section 30 (5) - When it is attracted — It 
ttracted when there is a proper application in accordance with Section 33 
(b) proviso. 

(iii) Industrial Disputes Act, 1947——Section 334—Provisions of the when 

p invoked. pie 


OBSERVED BY 
Mr. Dwarka Prasad and 


Mr. S. K. Mal Lodha 
Hon’ble Judges, Rajasthan High Court 


~ 


IN 


D. B. Civil writ Petition No. 1904 of 1976, decided on 19th December, 1984 in the 
e of Rajasthan State Road Transport Corporation and another Petitioners v. Judge, 


lustrial Tribunal--I Rajasthan jaipur and another, Respondents. 
IMPORTANT POINT 


Where the dismissal, payment of one month’s wages and application for approval 
dismissal are not simultaneous and part of the same transaction the refusal by tribu- 


‘to grant such approval is valid. 


TEXT 
S.K. Mal Lodha, J.:— This writ A T.R. 1962 Cal. 123, has been impliedly 
ition has been referred to the Divisio- overruled by the decision of their Lord- 
Bench by one of us as it was conten- ships of the Supreme Court in M/s Pod- 


1 that Associated Cement Companies dar Mills Ltd. v. Bhagwan Singh and ano- 
|. Lakheri Cement ca marries Vv.  ther A.LR. 1973 S.C, 2224. 

than, Jai- 
e Industrial Tribunal, Rajasthan, Ja! 2. A few facts leading to this writ 


- and another, I.L.R. (1959) IX Raj. is 
2, which was followed in M/s Metal _ Petition may briefly be stated - 
‘ss Works Ltd. v. H. R. Deb and other Respondent No. 2 Moolsingh was 
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appointed as conductor by the order 
dated August 25, 1970 of the Regional 
Manager, Jodhpur and was posted at 
Jodhpur Depot. On receipt of a report 
relating to misconduct, respondent No. 
2 was charge sheeted by communica- 
tion dated May 18, 1974 and Shri K. C. 
Sogani was appointed as Enquiry Ofh- 
cer. Respondent No. 2 submitted a 
reply. The Enquiry Officer submitted the 
report to the Regional Manager, Jodhpur 
who was the Appointing Authority. The 
Regional Manager, Jodhpur on the basis 
of the record of the domestic enquiry 
found that the charge of misconduct 
under clause 34 (i) of the Standing Or- 
ders of 1965 was duly proved against 
him. He, therefore, by bis order dated 
July 12, 1974 dismissed respondent No. 
2 under clause 36 (8) of the Standing Or- 
ders of 1965. That order was sent to the 
Depot Manager, Jodhpur witha direc- 
tion that one month’s wages without any 
deduction may be paid to him simultane- 
ously by serving the order (Annexure-1). 
As the order (Annexure-1) of dismissal 
from service could not be served person- 
ally, it was sent by Depot Manager Jodh- 
pur to respondent No. 2 by registered 
post and one month’s wages were also 
sent by money order on July 17,1974. 
An application under s. 33 (2) (b) of the 
Industrial Disputes Act (No. XIV of 
1947) (for short ‘the Act’) for granting 
approval was sent to the Industrial Tri- 
bunal-1, Rajasthan, Jaipur by registered 
post. The approval application is dated 
July 17, 1974. It appears from the im- 
pugned order (Annexure-6) that applica- 
tion was received by the Tribunal thro- 


1974, 
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ugh registered post on November 27 
In reply to the application, res. 
pondent No. 2 interalia, contended thay 
the action of dismissal, payment of 
wages and filling of application for ap. 
proval being not simultaneous, the appli- 
cation is liable to be rejected. The 
Judge, Industrial Tribunal-I, Rajasthan. 
Jaipur (respondent No.1 declined to 
grant the approval whereby refusing the 
approval application vide order (Annex- 
ure-6) dated February 4, 1976 on the 
ground inordinate delay in filing it. The 


_ petitioners filed the writ petition for qua- 


shing the order (Annexure-6) dated Feb- 
ruaiy 4, 1976 and fora direction to res- 
pondent No | for granting approval un- 
der s. 33 (2) (b) of the Actin _ respect 
of the order of dismissal from service 
of respondent No. 2. Inthe writ pett- 
tion, it was avarred that there was sufli- 
cient compliance of the proviso to s. 33 
(2) (b) of the Act and respondent No.1 
was not right in law in refusing to grant 
the approval. The writ petition was 
contested on behalf of respondent No. 
2 (workman). It was submitted that 
the application was rightly refused 
by respondent No. 1 as there was 
non-compliance of s. 33 (2)(b) of the 
Act. 


We have heard Mr. R.N. Munshi, 
learned counsel for the petitioners and 
Mr. M. Mridul, 
pondent No. 2. 

Mr. R. N. Munshi, learned sie 
for the petitioners while assailing the 
order (Annexure-6) contended that dis: 
missal, payment of one month’s wages 


af 
learned counsel for res 
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d filing application under s, 33 (2) (b) 
the Act for granting approval of 
ismissal need not be simulataneous and 
the facts and circumstances of this 
se, there was sufficient compliance of 
e proviso to s. 33 (2) (b) of the Act. 
support of that Mr. Munshi, learned 
unsel for the petitioner placed reliance 
the Associated Cement Companies 
td’s, case (supra). On the other hand, 
r. M. Mridul, learned counsel for 
spondent No. 2 strongly refused the 
bmission made by Mr. R. N. Munshi, 
arned counsel for the petitioners and 
ressed for our considerations that the 
ifilment of the conditions laid down in 
le proviso to s. 33 (2) (b) of the Act is 
andatory and in the absence of the 
ynditions being satisfied, the application 
annot be said to be proper one before 
1¢ Tribunal and so, the approval cannot 
e granted. He submitted that the view 
ken in the Associated Cement Compa- 
ies Ltd’s Case (supra) stands overruled 
y M/s. Poddar Mills Ltd’s case (supra). 
3. It will be useful here to notice 
1e material part of s. 33 of the Act: 


“S. 33 Conditions of service, etc, 
to remain unchanged under certain 
circumstances during pendency of 
proceeding, —(1)!....08.). nee, 
(2) During the pendency of any 
such proceeding in respect of an 
indistrial dispute, the employe may, 
in accordance with the Standing 
order applicable to a workman con- 
cerned in such dispute or, where 
there no such standing orders, in 
acecordance with the terms of the 
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contract, whether express or implied, 
between him and the workman. 


(a) alter, in regard to any matter 
not connected with the dispute, the 
conditions of service applicable to 
that workman immediately before 
the commencement of such procee- 
ding; or 


(b) for any misconduct not con- 
nected with the dispute, discharge 
or punish whether by dismissal or 
otherwise, that workman; 


Provided that no such workman 
shall be discharged or dismissed 
unless he has been paid wages for 
one month and an application has 
been made by the employer to the 
authority before which the procce- 
ding is pending for approval of the 
action taken by the employer. 


(3) Cee mee eee eee eH SHR eHS HEE SET HHS HHT HEHEHE HS EHBHED OHH Hes OOS 
. 


(5) Where an employer makes an 
application to a conciliation officer 
Board, an arbitrator a Labour Court, 
Tribunal or National Tribunal under 
the proviso to sub-section (2) for 
approval of the action taken by him, 
the authority concerned shall, with- 
out delay, hearing such application 
and pass ‘‘within a period of three 
months from the date of receipt of 
such application” such order in 
relation thereto as it deems fit. 


Provided that where any such 
authority considers it necessary 
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or expedient so to do, it may for 
reasons to be recorded in writing 
extend such period by such. further 
as it may think fit. 

Provided further that no procee- 
ding before any such authority shall 
lapse merely on ground that any 
period specified in this sub section 
had expired without such procee- 
dings being completed. 

Bhandari, J., as he then was, 
while interpreting sub-ss. (2) and:(5) s. 
33 of the Act in Associated Cement 
Companies Ltd’s case (supra) observed 
as under : 


“This object is achieved if the pro- 
viso is taken as laying down that 
the discharge or dismissal shall not 
be effective unless such workman 
had been paid wages for one month 
and an application has been made 
by the employer to the authority 
before which the dispute is pending 
for approval of action taken by the 
employer. Thiscan be easily. done 
by providing in the order of dis- 
charge or dismissal that it shall be 
operative from some future date. In 
the meantime, the employer may 
fulfil the duties cast upon him, that 
is may make payment of wages for 
one month and may also file an 
application for approval. This would 
carry out the requirements of 
the main section as well as the 
proviso Instead of giving of the 
interpretation that the main section 
overrides the proviso or vice versa, 
it will be better to adopt the inter- 


Ss. K. Mal Lodha 
Judge 
Rajasthan High Court 


pretation given above. I may also 
observe that it is not very com- 
mon to pass an an order for discha- 
rge or dismissal which may be 
operative at some future date. The; 
provision of law under considera: 
tion contemplates that the only legal 
_order of discharge of dismissal which 
an employer is authorized to pass, 
is that it shall be operative at some 
future time thus affording the emp- 
loyer some breathing time to fulfil 
the requirements of the proviso.” 


f 


| He also considered the scope of 
enquiry under sub-s. (3) of s. 33 of the 
Act to be held on an application for 
approval of action taken by the emplo- 
yer in cases governing by s. 33 (2) (b) 
of the Act. According to the learned 
Judge, the scope of enquiry is limited 
to the determination of the question 
whether the misconduct alleged to have 
been committed by the workman is 
prima facie, proved and is of such a 
nature that prima facie, the employer 
was justified in awarding the punish- 
ment of dismissal or discharge and that 
in making its order, the Tribunal may 
prima facie examine the seriousness of 
the misconduct proved against the em- 
ployee and may further examine that 
the employer is not acting malafide or 
is not resorting to any unfair practice 
Or victimisation. The learned Judge 
was of the view that the Tribunal would 
not be justified in determining the ques- 
tion that the conditions laid down in 
the proviso to sub-s. (2) of s. 33 are 
not fulfilled by the emplosye The 
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medy of the employee is either by way 
f taking action under s. 31 for the 
iminal prosecution of the employer 
r also by making a complaint in_ wri- 
ng in the prescribed manner to the 
propriate authority as laid down in 
33-A of the Act. Modi, J. while 


preeing with the final order made by 
handari, J., as he then was, while con- 


dering s. 33 (2) of the Act observed as 
oder : 

“Tam, therefore, inclined to think 
_. that a construction should be placed 
on the proviso which would harmo- 
nise with the body of this section 
itself. It further seems to me that 


the requirements of s. 33 (2) would 
be satisfied substantially if in the 


category of cases provided for 
under s. 33 (2), an employer makes 
the payment of a month’s wages 
or offers it to the employee and 
makes an application to the Indus- 
trial Tribunal, simultaueously with 
the action taken, or on the day 
~ following or even within a reasona- 
ble time of the action taken, where 
‘such a course may have become 
necessary so that the actual: pay- 
ment of wages or the application 
~ made for approval are not charac- 
* terised by any unreasonable delay 
whatsoever.” 

The extent of the jurisdiction of the 
ribunal while considering an applica- 
yn to approve order of dismissal pass- 
| against workman under s. 33 (2) (b) 
‘the Act was examined in L. K. Tex- 
e y. Its Workman A.LR. 1961. S.C. 
0. Gajendragedkers J, as he then 
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was; with whom: Wanchoo, J. as he then 
was agreed as observed aunder:. . ~ 
“In view of the nature and extent 
of the enquiry permissible under s. 
33 (2) (b) all that the authority can 
do in dealing with an employer’s 
application is to consider whether 
a prima facie case for according 
approval is made out by him or 
not. If before dismissing an em- 
ployee the employer has held a 
proper domestic enquiry and has 
proceeded to pass the impugned 
order as a result of the: said enqu- 
iry, all that the authority can do 
is to enquire whether the condi- 
tions prescribed by s..33.(2) (b) and 
. the proviso are:satisfied or not. Do 
the standing orders justify the.order of 
dismissal ? Has an enquiry been held 
as provided by the Standing Order ? 
Have the wages for the month been 
paid as required the proviso.?......” 
rows (underlining is ours) 
It was ruled in Straw Board Mfg. Co. v. 
Govind AIR 1962, S.C, 1500,that the 
proviso to S. 33’ (3) (b) contemplates the 
three things mentioned therein; namely, 


\ (i) dismissal or discharge (ii) payment of 
- wages ; and (iii)) making of. an applica- 

tion for application for approval, to be 
- simultaneous and.to be part of.the same 


transaction, so that the employer. when 
he takes the action under s. 33 (2) by 
dismissing or discharging an employee, 
should immediately pay him or offer 
to pay him wages for one month 


and also make an application to the 


Tribunal for approval at the same 
time. It . will be useful here to 
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excerpt the following from Straw Board 

Mfg. Co. s. case (supra) : 
“There can therefore, be no doubt 
that sub s. 2 (b) read together with 
the proviso contemplates that the 
employer may pass an. rder of dis- 
missal or discharge before obtain- 
ing the approval of the action taken 
by him. It is howe veturged on be- 
half of the respondent that if the 
employer dismisses or discharges a 
workman and then applies for appro- 
val of the action taken and the Tri- 
bunal refuses to approve of the acti- 
on the workman would be left with 
no remedy as there is no provision 


for rainstatenent in. s 33 (2) He, 


however, see no difficulty on this 
score. If the tribunal does not app- 
rove of the action taken by the em- 
ployer the result would be that the 
action taken by him would fall and 
there-upon the workman would be 
deemed never to have been dismissed 
or discharged and would remain ‘in 
the service of the employer... In 
such a case, specific provision -as to 
reinstatement is necessary and: by 
the very fact-of the Tribunal not 
approving the action of the emplo- 
yer, the dismissal or discharge..of 
the workman would be of noeffect 
and the workman concerned would 
continue to be in service as if there 
never was any dismissal’ or diséha- 
rge by the employer. [In that 
sense the order of discharge or dis- 
missal passed by the employer does 
not become final and conclusive 


-approval can be granted or not? 
‘that case, the workman were - ordered t 


- January 4, 
‘cation for the dimissal of the workma 
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until it is approved by the ne 
under s. 33 (2). 
The provisions of s 33A of the Act wer 
also considered in the aforesaid decisiot 
Metal Press ‘Works Ltd’s case (supra 
was considered in the aforesaid decisio 
wherein it was held : 
“that payment of wages and th 
making of the application shoul 
be simultaneous with the order ¢ 
_ discharge or dismissal. It has fur 
ther been pointed out that the wor 
‘simultaneously, must of course b 
taken reasonably and a notion o; 
‘split- -second timing should not b 
imparted. It should be done a 
_once and without delay, and it wi 
depend upon the facts of each cas 
whether the application has bee! 
made at once or without delay.” 
i Poddar Mills’s case (supra), the pr 
visions of s, 33(2)(b) proviso came U 
for consideration. The question aros 
whether in the absence of any satisfa 
tory proof as to payment of one month’ 
wages to the dismissed employee, th 
I 


be dismissed with immediate effect 0 
1968. .The approval app 


was made before the Tribunal on Jan 
uary 25, 1968 and one month’s wage 
as required under the Act were give 
tothe workman only on February 
1968. Their lordships of the Supreim 
Court held that one of essential requifé 
ment of the proviso to s. 33 (2) ( 
of the Act was not satisfied and, a 
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uch, the order of the Tribunal dismiss- 
ng the application was upheld. 


4. The scope of s. 33 (2) (b) of the 
Act was examined in Lalla Ram v. 
).C.M. Chemical, A.I.R. 1978S C. 1004 
vherein it was held that the jurisdiction 
yf the Industrial Tribunal is confined 
o the enquiry as to (i) whether a proper 
Jomestic enquiry in accordance with the 
elevant rules/Standing Orders and prin- 
siples of natural justice has been held ; 
ii) whether a prima facie case for dismi- 
ssal based on lagal evidence adduced 
xefore the domestic tribunal is made 
yut ; (iii) whether the employer had come 
o a bonafide conclusion that the em- 
jloyee guilty and the dismissal did not 
mount to unfair labour practice and 
was not intended to. victimise the em- 
sloyee, regard being had to the position 
settled by the Supreme Court that thou- 
gh generally speaking the award of puni- 
shment for misconduct under the Stan- 
ding Orders is a matter for the manage- 
ment to decide and the Tribunal is not 
required to consider the propriety or 
adequacy of the punishment or whether 
it is excessive or too severe yet an infere- 
nce of malafides may in certain cases be 
drawn from the imposition of unduly 
harsh, severe, unconscionable or shokin- 
gly disproprotionate punishment; (iv) 
whether the employer has paid or offered 
to pay wages for one month to the em- 
ployee; and (v) whether the employer has 
simultaneously or within such reasona- 
bly short time as to form part of the 
same transaction applied to the authority 
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before which the main industrial dispute 
is pending for approval of the action 
taken by him. It was held that.if these 
conditions are satisfied, the Industrial 
would grant the approval which would 
relate bock to the date from which the 
employer had ordered the dismissal was 
observed as under : 
“It, however, the domestic enquiry 
suffers from any defect or infir- 
mity, the labour authority will have 
to find out on its own assessment 
of the evidence adduced before it 
whether there was justification for 
dismissal and if it so. finds lit, which 
would also relate back to the date 
when the order was passed provided 
the employer had paid. or offered 
to pay wages for one month to the 
employee and the employer has 
within time. opplied to the authority 
before which the main industrial dis- 
pute is pending for approval. of the 
action taken by him. 
(Emphasis supplied) 
The question whether the ‘Tequirement 
contained in the proviso to s 33 (2) (b) 
of the Act are mandatory Or not was, exa- 
mined by a learned Judge of the Bom- 
bay High Court in B. Lawrice and.Co. 
v. W.B. More 1981 (42) F.L.R. °272. It 
was observed therein as under,; , 
“The provisions of Section 33 (2)(b) 
have come to be considered by the 
Supreme, Court as well as by the 
High Court in a number of decided 


cases. The requirements contained 
particularly in the provi- 
sion have been observed to be 


ee. 
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mandatory requirements and it 
has been further opined that the 
payment or tender of wages for one 
month and the application must be 
part and parcel of any transac- 
tion. Some decisions have indicated 
that an element of flaxibility is per- 
missible in considering what would 
constitute one transaction, but it 
is quite clear that compliance will 
have to be correlated with the im- 
mediate offer to make payment and 
the statements made inthe appli- 
cation. The requirements postula- 
‘ted by the proviso can never be 
_ said to be complied with if the 
“shortfall is either to be made good 
after being pointed out in the writ- 

ten statement. 
(Emphasis added) 
‘Keeping in view the principles laid down 
“by their Lordships of the Supreme Court 
‘in aforesaid four decisions, L.K. Textile 
Mills’s case, (supra) Straw Board Mfg, 
‘Co’s case, (supra) Poddar Mill’s case, 
(supra) Lalla Ram’s case and Metal Press 
Works Ltd’s case (supra) which was ap- 
proved in Straw Board Mfg, Co’s case 
(supra) and B. Lawrie and Co’s case 
(supra) we are of opinion that before an 
order for approval is passed, there must 
be a proper application before the Tri- 
“bunal as envisaged by s. 33 (2) (b) pro- 
viso. In order that an application may 
be proper it must comply with the con- 
ditions contained in the proviso to s. 33 
(2) (b) of the Act. According to the pro- 
viso, the workman should not be dischar- 
“ged or dismissed until and unless’‘he has 
been paid wages for one month and 
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simultaneously an application is made 
by the employer before the authority for 
approval of the action taken by it. When 
an application is made in accordance 
with the proviso to s. (33) (2) (b) of the 
Act for approval of the action taken by 
the employer, that it has to hear the ap- 

plication without delay and is required 
to pass the order within a period of three 
months from the date of the receipt of 
such application. If the payment of 
wages for one month and filing of the 
application are not simultaneous, the au- 


- thority concerned need not grant appro- 


val of the action taken bythe employer. 
Fulfilment of the conditions viz, order 
of dismissal or discharge, payment of 
one month’s wages and making of an 
application for an approval should be 
simultaneous and part of the same tron- 
saction for granting of approval as held 
in Straw Board Mfg. Co’s case (supra) 
These are conditions precedent for deal- 
ing with an application for approval by 
the Tribunal and on fulfilment of the 
conditions, the approval, after holding 
an enquiry if necessary, can be granted. 

_ 5. An argument was also raised 
that employee has been placed in a 
if the employer 
does not apply under s. 23 (2) (b), he 
(workman) may apply under s. 33A of 
the Act, and as such, it should be held 
that the fulfilment of the conditions as 
laid down in proviso to s. 33 (2) (b) of 
the Act need not be simultaneous. The 


‘argument seems to be attractive but it 
does not bear scrutiny, for s. 33A isa 


special provision’ for “adjudication as 
to whether condition of service ett 


o:t No, 132, p 09 


: been changed during the pendency of 
eedings This section entitles an em- 
ee to file a complaint when his or her 
loyer had contravened the provisions 
33 0f the Act. This is perbaps the 
: case in.which a worker or an emp- 
e can come directly to the Court or 
‘coach the Tribunal without any. refe- 
e being made by the Government. S. 
of the Act is attracted when the follo- 
conditions precedent are satisfied. 
(1) That, there should have been con- 
sntion by the management concerned 
e. provisions of s, 33 of the Act. 
(2). That the cotravention shouid 
. been during pendency of the pioce- 
gs before the Labour Court, Tribunal 
Jational Tribunal as the case may be; 
(3) That the camplainant should ‘be’ 
ieved by the contravention. 
(4) That the application should be 
eto the Labour Court, Tribunal or 
ional Tribunal in which the original 


pending. 

It is than provided by this section 
the Labour Court, Tribunal 
Jational Tribunal will adju- 


te upon the dispute as if the same 
been referred to it for adjudication, 
is, like a reference made to it by the 
‘opriate Government subject to the 
r provisions of the Act. By this sec- 
, an employee aggrieved by a wrong- 
order passed against him in contiaven- 
| of s.33 is give a right to move the 
yunal for redress of his grievance wi- 
ut having recourse to s. 10 of the Act. 
ie contention of the learned counsel 
the petitioners is accepted that the 
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fulfilment of the conditions laid down in 
the proviso to s. 33 (2)(b) of the Act need 
not be simultaneous, than the em ployer 
can at any time file an application under 
$.33(2)(b) of the Act.to avoid the procee-, 
dings under s. 33 A of the Act, which 
cannot be said tobe the object of the sec- 
tion. eee 


6. In this case, the order (Annexure- 
I) of dismissal from service is dated July 
12, 1974. The application under ‘s 33(2) 
(b)of the Act is dated July 17, 1974, which 


was received by registered post on Novein- 


ber 27, 1974 by the Tribunal and the. 
wages were sent by money order on July » 
17, 1974.: So the dismissal; payment of’ 
wages and making of the application were 
not simultaneous and, therefore, as there » 
was non-fulfilment of the conditions laid 
down in the proviso to s. 33 (2)(b) of the: 
Act, the Tribunal; in our opinion was-ri-' 
ght in declining to grant approval of the 
action taken by the petitioners. In view 
of the decisions of the supreme Court in 
M/s Poddar Mills Ltd’s case, (supra)L.K. 
Textile Miull’s) case, (supia) Suow 
Board Mfg. Co’.s case, (supra) and Lala 
Ram’s case (supra) we are of opinion 
that the view taken in Associated Cement 
Companies Ltd’s case (supra) is no lorg- 
er good law, for, the order of dismissal, 
payment of wages and making of an app- 
lication under s,33(2)(b) of the Act shou- 
!d be simultenous and part of the same 
transaction and in this case, they were 
not simultenous. We are unable to acce- 
pt this contention of the learned counsel 
for the petitioners that they need be sim- 
ultaneous of that was substantial complia- 
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nce of the proviso to s. 33 (2)(b) of the 
Act. 

7. It was next argued bs: the learned 
counsel for the petitioners that the order 
(Annexure-6) dated February 4, 1976 is 
bidand invalid and stands vitiated as res- 
pondent No | (the Tribunal) had not 


heard the application for approval under 


s. 33(2)(b) of the Act without delay and 
has not decided it within the period of 
three months fromthe date of the receipt 
of the application as provided ins. 33 (5) 
of the Act. 
accepted for the reason that if the appli- 
cation is not in accordance with the pro- 
visions of s 33 (2)(b), proviso than there 


is no proper application before the autho-: 


rity concerned so as to hear without de- 
lay and ro decide the same within a peri- 
od of three months from the date of its 


receipt S. 33(5) is attracted only when the- 


— ee 
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re is a proper application ‘in oan 
wine s. 33 (2)(b); proviso. : 


, The upshot of the above discussio 
is that as the conditions precedent as lai 
down in s. 33 (2) (b), proviso were no 
satisfied and the application for approve 
was received by the Tribunal on Novem 
ber 27, 1974 much after passing of the 
order ( Annexure- 6) dated July 12, 197. 
of dismissal from service or responder 
No, 2 and one month’s wages were sen 
bymoney order on July 17, 1974, the Tri 
bunal was right in refusing the praye! 
made in the application for approval filec 
by the petitioners under s 33(2)(b) of the 
AC sar . 

8. The petitioners are not entitled to 
any relief. 


9. The writ petition is accordingly 
dismissed without-any order as to costs. 


a 
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| Jammu & Kashmir High Court 
OBSERVATION 


(i) Constitution of India, Articles 14 and 16 and 39 (d) —Equal pay for 
yual work-principle of —Applicability of It is applicable to Jammu and 
ashmir State also Food Inspectors working under local Self Government 
ad Health Department of Government, doing identical work, functions and 
uties, possessing same qualification and appointed by same statute whether 
in be placed in different pay scales (No). 

(ii) Constitution of India, Articles 14 and 16 and 39 (d)—Food Inspectors 
ader Local Self Government and Health Wing of Government in different 
ay scales —Whether the mere fact that the Food Inspectors belonging to Local 
If wing serve under autonomous bodies like the Municipalities just fy 
fference in pay scales (No). , 

(iii) Constitution of India, Articles 14,19 and 39 (d) —Food Inspectors 
ander Locol Self Government and Health Wing of Government in different 
ay scales-Whether the fact that the Food Inspectors belonging to Local Self 
overnment are performi g some additional duties justifiy the difference in 
ay scales —(No) 

(iv) Constitution of India, Articles 14 and 16 and 39 (d) — Food Inspectors 
elonging to Local Self Government and Health Wing of Government Diffe- 
ant mode of retirement of the —Whether it justifies the difference n pay scales 
P the —(No) mode of retirement cannot control the placing of an employee in 
particular pay or grade. | 
OBSERVED BY 

Mr. A. S. Anand 
Hon’ble Judges, Jammu and Kashmir High Court. 
IN 
W. P. No. 291 of 1912, decided on Ist November, 1985, in the case of Rattan Lal 
anju and others, petitioners v. State, Respondent. 
IMPORTANT POINT 
Mode of vecruitment can not control the placing of an employee in a particular 


y scale or grade. 


TEXT 
Dr. A. S. Anand, J. ‘‘Equal pay for be appointed as Food Inspectors. The 
ual work” is the doctrine which the petitioners, other than petitioner Nos. 
titioners seek to invoke in the present 3,4 and 14 were appointed as Food 
rit petition Inspectors vide Annexure ‘1’ to the writ 
The petitioners are qualified Sani- petition while petitioners Nos. 3, 4 and 
ry Inspectors who after obtaining re- 14 were appointed bya separate order 
visite experience and training in food in the same grade vide notification 


spection and sampling work came to SRO 245 issued by the Government of 


> See 
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Jammu & Kashmir, Health and family | 


planning Deptt. 76 Food Inspectors 
were appointed as Food Inspectors in 
the local area shown against each. These 
Food Inspectors were appointed by the 
Health Department of the State. The 
said. noufication was issued. under Sec- 
tion 9 of the Prevention. of Food Adul- 
teration Act, 1954, (hereinafter referred 
to as ‘The Act’). 


2. The State of Jammu and Kash- . 


mir has different agencies which act as 
its administrative arms to discharge 
‘various government functions and one 
of such agency is the local self Wing. of 
the Government which among other 


functions looks after the functioning of 
the local bodies also. The Local Self 


Wing of the Government like the Health 
Department also appoints Food Inspec- 
tors in terms of Section 9 of the Act. 

3. According to the petitioners, 
prior to 1-10-1981, the Food Inspectors 
serving in the Local Self wing the 
Government as also in the Health Wing 
of the Govt. were placed in the same 
grade and their pay scale was 280-520 
and 300-580. The State Government 
vide order No..648-HUD/LSG of 1981 
dated 1-10-1981 re-organized the Food 
Inspectors of the Local Bodies and 
up-graded the post of the Food Inspec- 
tors. They were placed in the pay scale 
of 340-700. The pay scales of the 
petitioners who were working in the 
Health Department were, however, not 
revised and hence the grievance. 

4. The State Government set up 
the Third Pay Commission vide order 
No. 229-GR/1979, dated 17-8-1979, and 
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the petitioners also. submitted a repre- 
sentation to the .Pay . Commission on 
19-1-1980 -in which they represented 
their causes and requested for the remo- 
val. of the discrimination between the 
Food. Inspectors serving in the Local 
Self Wing of the Government and the 


Food Inspectors. seiving in the Health 
Department. The Third Pay Commi- 


ssion submitted its report to the Govern- 
ment which was published on 5-3- 1981. 
The Government thercafter revised the 
pay scales and the Food Inspectors ser- 


_ving in the Local Self Wing were gran- 


ted the grade of 680-1240. while those 
working in the Health Department; like 
the petitioners, were to get the grade of 
600-925 According to the petitioners, 
neither the State of Jammu and Kash- 
mir, nor the Pay Commission could 
discriminate between the Food Inspec- 
tors serving in the Local Self Wing and 

those serving in the Health Wing of the 

State in the matter of their emoluments. 

pay, etc. That the Food Inspectors 

working in both the wingsof the State 
have similar qualifications and they per- 
form identical duties and therefore there 


could not be any disparity between their 


respective emoluments Relying upon the 
judgement of the Supreme Court of India, 
in Randhir Singh v. Union of India and 
others AIR 1982 SC 879. Wherein their 
Lordships have held that persons hold- 


ing identical posts cannot be treated” 
differently in the matter of their pay 


merely on the ground that they belong” 
to different departments the petitioners: 
seek a direction, writ or order to treat ’ 
the petitioners at par with Food Inspec 
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S serving in the Local Self Wing of 
Government and to declare the 
titioners to have been upgraded like 
ir fellow Food Inspectors serving in 
Local Self Wing andto grant them 
benefits of the revision of pay scales 
d the consequential reliefs. 


5. The Writ Petition has been 
isted by the respondents and interalia, 
has been averred that Local Bodies 
d Municipalities are autonomous 
dies and the management of the affairs 
thin these two bodies are regulated by 

eir counsels and that the Government 
s only supervisory role in the affairs 
these two autonomous bodies. It is 
ited that the petitioners and the Food 
spectors serving in the Local Self Wing 
e not similarly situated, though conce- 
ng that the nature of duties of the 
od Inspectors and _ their job functions 
ider the Act are similar in both cases, 
cause they are appointed by two diffe- 
nt employers with different system of 
cruitment. It is them stated that “Food 
spectors of the Municipal Council are 
;0 assigned other functions which are 
yt done by the Food Inspectors of the 
ealth Department.’ (See Para 9 of the 
unter). It is then explained that the 
»cal Bodies had two categories of Food 
ispectors in the pay scale of 280-520 
id 300-580. The two categories were sub- 
quently bracketted together and given 
higher pay scale of 340-925. In Para 
o. 15 of the counter, while pleading 
at the petition suffers from laches, the 
spondent has stated that the petition- 
shave never brought their grievance 
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to the notice of the Government nor 
have they made any _ representation 
against placing of the Food Inspectors 
of local Bodies in the higher pay scale. 
It is maintained by the respondent that 
the Food Inspectors of the Health 
Department and Local Bodies/Municipal 
Council do not have similar service con- 
ditions either According to the respon- 
dents the petitioners belong to the 
Health Department which is a Govern- 
ment Department while the other Food 
Inspectors are employees of autonomo- 
us Bodies and not of the Government 
and, therefore, the principle ‘‘equal 
wages for equal work”’ cannot be invoked 
in their case, particularly because the 
Local Self Bodies assign additional 
responsibilities on the Food Inspectors 
depending upon their exigencies. from 
time to time. 


6. In the rejoinder filed, inter- 
alia, the petitioners have relied upon 
Annexure ‘V’ to the writ petition and 
urged that the stand of the respondents 
that the Food Inspectors serving in the 
Local Bodies/Municipalities are not ap- 
pointed by the Government is an incor- 
rect stand. They have them gone on 
to say that the Food Inspectors of the 
Health Department and the Municipal 
Council are drawn from the same sour- 
cesand are similarly situated and it is 
asserted that the appointing authority 
of both the categories of Food  Inspec- 
tors is the Government and tbat the 
Third Pay Commission did not apply 
its mind to the case and its recommen- 
dation should not have been accepted 


q) 
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by the respondent-State. 

7. On the basis of the aforesaid 
pleadings, the sheet anchor of the peti- 
tioners’ case is the constitutional goal 
set out in Art. 39 (b) of the Constitution 
of India viz. ‘Equal pay for equal work 
for both men and women” and the in- 
terpretation placed by the Supreme 
Court of India on the said Article read 
with Articles 14 and 16 of the Constitu- 
tion of India in Randhir Singh’s case 
(supra). Whereas according to Mr. Shah, 


the petitioners and the Food Inspectors 


serving under the Local Self Wing of the 
Government are similarly situate, perfor- 
ming identical nature of duties and as 
such entitled to the same pay. Mr. 
Bhashir, the learned Chief Govt. Advo- 
cate, submit that the petitioners and the 
Food Inspectors serving in the Local Self 
Wing cannot be equated because they 
are the employees of different employers 
and are recruited under different recruit- 
ment systems. 


8. Before proceeding to consider 
the submissions of the learned counsel 
for the parties. I must hasten to point 
out that Art. 39 (b) of the Constitution 
of India, on which Mr. Shah placed 
reliance, occurs in Part IV of the Con- 
stitution of India and that part of the 
Constitution is not applicable to the 
State of Jammu and Kashmir. That, 
however, does not imply that in this 
State “equal pay for equal work”? is not 
a doctrine which has any application. 
The preamble to the Constitution of 
Jammu and Kashmir declares the resolve 
of the people of the State of Jammu and 
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kashmir, in pursuance of the accession 
of the State to India, to secure to themsel- 
ves, ‘equality of Status and of opportu- 
nity”. Articles 14 of the Constitution of 
India enjoins on the state not to deny to 
any person equality before the law or the 
equal protection of law and Art. 15 declare 
that there shall be equalityt of opportuniyt 
forthe citizens in matters relating to empl 
oyment or appointment to any office unde 
the State. These two equality clauses of 
the Constitution of India would become 
meaningless if the doctrine of equal pay 


_ for equal work” is given a go bye only 


on the ground that Articles 39 (d) of the 
Constitution of India, does not apply to 
the State. That apart, Section 22 of the 
Constitution of Jammu & Kashmir, 
which provides that the State shall ende- 
avour to secure to all women certain 
benefits, declares in sub-clause (a), their 
right to “equal pay for equal work”. Of 
Course, section 22 (a) has relationship 
with regard to the rights of women but it 
would be too much to say that this re- 
solve of the State so secure to all women 
in the State their right to equal pay for 
equal work has not to be applied mutatis 
mutandis to men folk. Employees in the) 
State, therefore irrespective of their sex, 
must treated equally when similarly 
situated. Construing Article 14 and 16 of 
the Constitution of India, in the light of 
the preamble to the Constitution of 
Jammu and Kashmir and Section 22 (a) 
of the Constitution of Jammu and Kash- 
mir, I am of the view that the principle 
“equal pay for equal work” is deducible 
from these Articles and has to be pro- 
perly applied, to all the residents emplo- 
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es of J & K also: irrespective of their 
x provided they are situate and. fulfil 
e other conditions of eligibility for 
ant of “equal pay”. It is in the light 
this principle that the contentions of 
e learned counsel for the parties need 
be considered. 

9. Shora of unnecessary details, 
e grounds on which according to Mr. 
shir, learned C. G. A: the doctrine of 
qual pay for equal work”’ is not att- 
cted to the facts of the present case 
aa 
(a) that the employers in the 
cases of the Food Inspectors work- 
ing in the local Self Govt. and those 
working in the department of Health 
are different; 

(b) that the Food Inspectors 
serving with the Municipal Coun- 
cils etc. are also assigned functions 
which are not assigned to the Food 
Inspectors working in the Health 


Department; and 
(c) that the Food. Inspectors 


working in the Local Bodies and 
the Municipal Councils do not have 
similar service conditions and have 
also different systems of recruit- 
ment. 
and on these basis, it is argued that 
ere is no discrimination as the Food 
ispectors serving in the Health Wing 
1d those working in local self Wing, 
‘e not similarly situate. 

10. According to Mr. Shah, lear- 
ed counsel for the petitioners on the 
ther hand, the grounds as canvassed by 
ir. Bashir to show that two sets of 
ood Inspectors are not similarly situ- 
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ate are not valid and do not bear any 
scrutiny. He argued that the appoint- 
ing authority in respect of all the Food 
Inspectors, whether they belong to the 
Health Department or to the local self 
Wing of the Government, is the Govern- 
ment and, therefore, it is wrong to con- 
tend that the “employer” in the cases 
of two sets of Food Inspectors are difie- 
rent. He further urged that the nature 
of duties assigned to the Food Inspectors 
under the Act are the same, and _ there- 
fore the State cannot differentiate bet- 
ween them in the matter of their pay ard 
emoluments. Mr. Shah then argued that 
the difference, if any, in the mode of 
recruitment has no relevance to the fixa- 
tion of the pay and emoluments of the 


employees. 
11. Ihave given my careful consi- 


deration to the respective contentions 
raised at the bar. 

12. The State of Jammu and Kash- 
mir for running its administration has 
different agencies. Those agencies act 
as its administrative arms. One of such 
agencies is the local Self Wing of the 
Government while the other agency for 
the purpose of this writ petition, is the 
department of Health. In Para 8 of tke 
Writ Petition, it has been averred by the 
petitioners that itis the State Govern- 
ment by virtue of the authority vested 
in terms of Section 9 of the Prevention 
of Food Adulteration Act, 1954, and 
Rule 8 of the Rules framed thereunder, 
which appoints Food Inspectors to serve 
in the State ‘‘either in the Health Wing 
or the Local Self Wing’”’. In the counter 
affidavit filed on the affidavit of the Dep- 
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uty Secretary to the Government, Para 
No. 8 of the petition, has been replied 
thus; | 

Para No. 8 is admitited. Appoint- 
ment of Food Inspectors either under 
Rule 8 or in terms of Section 9 of the 
Act is within the competence of the 
Government. Functions and duties of 
the Food Inspectors are not assioned by 
the Government but are reoulated by the 
PFA Act and the Rules thereunder.”’ 

Again in Para No. 9 of the petition, 
it has been asserted that ‘‘the quali- 
fication, mode of appointment, the 
nature of duties of the Food Inspectors 
serving in the Government in its Health 
Wing or Local Self Wing’ are identical. 
Merely the Food Inspectors are working 
under the departments of the respond- 
ent No. 1 namely the local self and the 
Health Department, they cannot be 
treated dis-similarly or differently from 
each other in the matter of pay another 
benefits incidental and attached to their 
service......2.... 

13. In their reply to the said Para, 
the respondents have admitted ‘‘whereas 
the nature of duties of the Food Inspec- 
tors is the same and their job functions 
unde the Act are similar, but the mode 
of appointment in these local bodies is 
not the same, which otherwise 1s appli- 
cable for recruitment in Government 
service’. (Emphasis supplied) 

14. Inthe face of these pleadings, 
is it permissible to say that the Food 
Inspectors working in the different wings 
of the Government, can be treated diffe- 
retly? The answer, in my opinion, has to 
be in the “negative”. The respondents, 
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it appears, are raising imaginary defences 
not supported by law or logic. The me. 
thod’of appointment of the Food Inspec- 
tors is envisaged by Section 9 of the Act 


and as rightly admitted by the respon. 


dents, in their counter affidavit the only 
authority competent to appoint the ‘‘Food 
Insp-ctors” is the Government. The res- 
pondents have admitted that the appo- 
intment of the Food Inspectors, whether 
they serve in the Local Self Wing or in 
the Health Department is made under 
Section 9 of the Act read with Rule 8 of 


_ the Rules, and once that is the position, it 


is obvious thatthe Food Inspectors wor- 
king in'these two differents are appointed 
by the same authority under the some 
provisions of law. Indeed, Municipalities 
and local Bodies to which the Food Ins- 
pectors are appointed are autonomous 
bodies but the Municipalities and Local 
Bodies come under the Control of the 
Local Self Wing of the Government and 
their being autonomous bodies would 
not inso facto show that the employer 
in both the cases are different. It the 
argument of Mr. Bashir is to be stretched 
to its logical conclusion, ‘then it 
would follow that the scales of pay of 
the officers of the same rank in the State 
may vary from department to depart 
ment, notwithstanding the fact that their 
power, duties and responsibilities are 
identical. An argument similar to thn 
one as raised by Mr. Bashir, ‘was also 
advanced before the Supreme Court if 
Randhir Singh’s case (supra) and was 
repeled. Their Lordships observed that 
‘where all things are equal, i.e. whe 
re all. relevant considerations are the 
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me, persons holding identical posts, 
ay not be treated differentaly in the 
atter of their pay, merely because they 
elong to different no hesitation in hol- 
ing that the first submission of Mr. 
eshir has no force. 

15. The learned C. G. A. next re- 


ed upon the counter affidavit and in 
rticular on the assertion made therein 


at the Food Inspectors of the Munici- 
al Council are assigned other functions 
hich are not performed by the Food 
spectors of the Health Department, 
ith a view to show that the two are not 
imilarly situate and cannot be treated 
lentically. 


16. In paras No.9 and 18(b) of 
ne counter, this assertion has, indeed, 


een made. Howere, it appears that 
nls assertion is only a bald assertion. 
he counter affidavit does not explain 
fhat additional duties are assigned to 
nore Food Inspectors. The Food In- 
pectors. The Food Inspectors appoin- 
>d under Section 9 of the Act perform 


jentical functions and that position is 
onceded, as already noticed, in the 


ounter. No order has been placed on 
1e record to show that some additional 
ssignments has been given tothe Food 
nspectors working in the Local self 
jing, and, therefore, the argument is 
ot supported by any record. But even 
it be assumed for the sake of argu- 


nent that some additional assignment 
; given to the Food Inspectors working 


n the Local Self Wing, it would not 
ustify them being treated differently 
rom the Food Inspectors serving in the 
jealth Department, it is no body’s 
ase that/the grades which have been 
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granted to the Food Inspectors working 
in the Local Self Wing have been gran- 
ted in view of some “additional assigu- 
ment”. Had it been the case that the 
Food Inspectors working in the Local 
Self wing were to be compensated for 
some additional assignment, the State 
Government would have granted them 
some allowance for the additional duties, 
and not that it could have granted them 
a different grade altogather. Thus, the 
argument that the difference in the 
pay grade is because some additional 
work is assigned to the Inspectors work- 
ing in the Municipal Council is not only 
not supported by any material but even 
otherwise it is not tenable. 

17. Ialso do not find any force in 


the last submission of Mr. Bashir that 
because of the alleged difference . in the 


mode of recruitment of Food Inspectors, 


working in the two wings, the difference 
in their pay scale is justified. The mode 
of recruitment to the service has noth- 
ing to do with fixation of pay scales of 
the employees. It is after an employce 
enters the service that he becomes enti- 
tled to be placed in particular grade of 
pay irrespective of the mode by which he 
was recruit. The mode of recruitment 
cannot control the lacing of an employee 
in a particular pay or grade as the same 
is fixed under Rules governing their ser- 
vice and becomes available only after 
employment is secured by the concerned 
employes. The argument must, therefore, 
fail. 

18. Since, it is anadmitted case 
that prior to 1-10-1982, the Food Inspec- 
tors serving under the local self wing 


<s) 
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of the Government and those serving in 
the Health wing of the Government 
were placed in the same grade it neces- 
sarily follows that there was no Jjustifica- 
tion to treat them differently thereafter, 
in the matter of their pay and emolu- 
ments. The counter affidavit does not 
explain as to what special factors exist 
which may justify differential treatment. 


19. From a perusal of the writ 
petition, the counter thereto, and the 
rejoined, it becomes obvious that the 
qualifications and nature of the duties 
the source of a appointment of the Food 
Inspectors serving in the Local Self 
Wing as also in the Health wing of the 
State, are absolutely identical. The mere 
fact that the Food Inspectors belonging 
to Local Self Wing serve under autono- 
mous bodie slike the Municipalities etc. 
would not justify differential treatment. 

20. Learned C.G.A. once again 
vehemently argued that the Government 
is not the appointing authority of the 
Food Inspectors serving with the local 
Bodies with a view to urge that Randhir 
Singh’s case (supra) has no application 
to the facts of the present case. The 
argument is falsified by the record 
itself. Annexure ‘“*V” to the writ petition 
is an order issued by the Deputy Secre- 
tary to Govt. and pertains to the Food 
Inspectors serving in the Local Bodies. 

21. Mr. Bashir, submitted that the 
said order had not been issued under 
any authority but that appears to be an 
argument of despair. There is a presu- 
mption that official acts have been pro- 
perly done and that presumption has 
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not been rebutted. That apart, the record 
produced by the Learned C.G.A. rela. 
ting so promotion of Sanitory Inspector 
to the posts of Food Inspectors contains 
an order issued by the Srinagar Munici- 
pality dated 16-11-1971 and it was on the 
basis of that it was sought to be argued 
by the learned C.G.A. that employer is the 
case of Food Inspectors serving in the 
local self wing is not the Government, 
That order in may opinion, does not 
support the submission made. The open- 
ing sentence of the order dated 16-11- 


_ 1971 reads *‘In pursuance of the Govern- 


ment order No. 199-UD/LM of 197] 
dated 13-11-1971.” and this sentence 
itself shows that the Municipality had 
done was only to pass an order pursuant 
to an earlier Government order dated 
13-11-1971 redesignating certain sanitory 
Inspectors as Food Inspectors. The line of 
teat order also makes amply clear. It 
reads “‘that this order will have effect 
concurrently with the Government order 
referred to above.”” The Municipalities, 
therefore, only performed the follow up 
action and the record does not support 
the submission made by Mr. Bashir to 
the contrary. 


22. The principle ‘‘equal pay for 
equal work” is not an abstract doctrine 
but is one of substance. It is a constitu- 
tional goal receiving its teeth from 
Article 14 and 16 of the Constitution 
of India. If this principle were to be 
ignored, then the equality clauses of 
the constitution of India would be dead 
Clause for similarly situated employees. 
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n the instant case, find that there is an 
S an irrational classification made by the 
‘tate in as much as the Food Inspectors 
vhile doing identical work, performing 
dentical functions and duties, besides 
Ossessing same qualifications and ap- 
ointed by virtue of the same statute by 
he same appointing authority, draw 
lifferent scales of pay. This is an act of 
.ostile discrimination and cannot be sup- 
orted. 


23. The petitioners had filed an ap- 
jlications seeking permission to file the 
Writ petition in the representative capa- 
ity and in the facts and circumstances 
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of the case, that permission has been 
accorded. 

24. For what has been said above, 
I allow this writ petition and direct the 
respondent state to fix the pay scales 
Food Inspectors working in the Health 
Department at par with the Food Inspec- 
tors serving in the local self wing of the 
Government with effect from Ist of Oc- 
tober, 1981. They shall also be given the 
benefit of the revised pay Rules and all 
other consequential benefits. 

25. Inthe circumstance of the case, 
there shall be no order as to costs. 


Petition allowed. 
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OBSERVATION 


(i) Jammu and Kashmir Civil Services (Classification, Control and Appe- 
) Rules, 1956— Rule 25 (3) - Promotion to the post of Senior Laboratory Assi. 
ant—Rules provid i iori i Tasos 

p e Promotion by seniority - Promotion made by superseding 

e senior on the basis of experience of biochemistry laboratory which experi- 
ce was also possessed by the senior official superseded— set aside. 

(ii) Appointments - Fixing of 2 reasonable cr'teria by the authorities for 
e when, 

(iii) Departmental promotion Committee— Constituted under the in appli- 
ble rules—-Recommendations of the I hzs no legal validity or force. | 


OBSERVED BY 


Mr, A.S. Anand 
Hon’ble Judge, Jammu & Kashmir High Court 


IN 
W.P. No. 587 of 1982, decided on 17th April, 1985, in the case of Roshan Lal Mat- 
0, Petitioner v. Principal Medical Collge Jammu and others, Respondents. R 
IMPORTANT POINT 
It is open to the authorites to fix a reasonable and fair criteria for making appint- 
rents and apply it uniformly but the same can be done either when there are no Recru- 
ment Rules in existence or when the Relevant Recruitment rules itself authorises such a 
purse being adopted. 


TEXT 

A. S. Anand, Act, C.J.—The petiti- 
ner and respondent’s 8 and 9 namely 
/Sbri Himmat Singh and Ravinder 
‘umar Sharma, has joined the service in 


writ petition. 


2. The petitioner has joined the 
Service in the Medical Department of 


1e medical Department of the Jammu 


nd Kashmir State and were working as 
unior Assistants. Two posts of senir La- 


oratory Technicians, were filled up by 
romotion by the Government Medical 
‘ollege, Jammu, vide order No. 419 of 
982 dated 4-6-1982, and respondent Nos. 
and 9 were so promoted. Their promo 

on has been called in question by the 
etitioner through the medium of this 


the Jammu and Kashmir State on 10-8- 
1969, and was promoted as Junior Labo- 
ratory Technician on 1-6-1965,  Res- 
pondent No. 8 joined the medical 
Education Department on 2-4-1964 and 
was promoted as a Junior Laboratory 
Technician on 28-6-1969 (28-5-1969 ac- 
cording to respondent Nos. 1 and 2) 


Respondent No. 9 joined service in 
the Medical Education Department on 


yD 
(iv 
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20-1-1964 and was promoted as Junior 
Laboratory Technician on (5-5-1973 
according to respondent No. | and 2). 
A seniority list of Junior Laboratory 
Technicians working in the Associated 
Hospitals and Government Medical 
College, Jummu, was issued by the Ad- 
ministrative Officer of the Associated 
Hospitals, Jammu, and the petitioner was 
shown at S. No. | while respondent No. 


8 was shown at No. 2 and respondent » 


No. Yat S. N.5. This placing in the 
Seniority List is based on the dates on 
which the petitioner and respondent 
Nos. 8 and 9 were promoted as Labora- 
tory Assistants. The aforesaid seniority 
list was circulated by the Administrator 
Associated Hospitals, Jammu vide his 
No. ADM/AJH/Sen /NG/80-81/5376-84 
dated 28-8-1981. 
tioner as spelt out in the petition is that 
though he was senior to respondent Nos. 
8 and 9, he was not promoted as a 
Senior Laboratory Technician when res- 
pondent Nos. 8and 9 were so promo- 
ted. Inthe petition the petitioner has 
submitted that there were no rules for 
recruitment to the Nongazetted posts 
in the Medical Education Department, 
though certain draft Rules on the sub- 
ject were framed in 1979, and were acted 
upon for making the appointments and 
promotions to the non-gazetted services 
in the Medical Education Department. 
It has also been averred that in the 
absence of any such recruitment rules, 
the provisions of Jammu and Kashmir 
Civil Services (Classification, Control, 
and Appeal) Rules, 1956, hereinafter 


The grievence or peti- 
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called as ‘1956 Rules” and Jammu and 
Kashmir Civil Services (Decentralization 
of recruitment to non-gazetted cadres) 


‘Rules, hereinafter referred to as ‘1969 


Rules” are applicable for promotion to 
non-posts in the Medical Education 
Department. It is asserted that the posts 
Senior Laboratory Technicians in the 
Medical Education Department have not 
been declared as selection posts and the 
promotion to the raid posts have to be 
made on basis of the seniority alone. 
Support for this assertion is sought from 


Rule 7 of 1969 Rules and Rule 25 of 1956 


Rules. 


3. It is then averred by the peti- 
tioner that a departmental promotion 
committee had been constituted under 
the Draft Rules of 1979 and 1969 Rules, 
which recommended the promotion of 
respondent Nos. 8 and 9 to the posts, 
of Senior Laboratory technicians. The 
petitioner has averred that not only the 
recommendation of the D.P.C. was | 
mala-fide, but that the proceedings of the — 
D. P. C. itself were invalid because of 
the participation of strangers in the 
D.P.C. In this connection it is stated 
that Dr. R. K. Arya, professor and Head 
of Department of Pathology. Medical 
College, Jammu though not a mem- 
ber of the D. P. C. participated in the 
selections made by the D. P.C. and- 
his participation rendered the procee-_ 
ding D.P.C as unconstitutional, ille- 
gal, and void. Besides, it has also” 
been averred that Dr. Arya’s presence | 
was meant to facilitate the promo- 
tion respondent No. 9. The petitionel 


r 
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s also averred that Dr. R. N. sachdeva, 


y. Superintendent S. M. G. S. Hospital, 
mmu, was associated though he was 
ta member of the D.P.C. to facilitate 


> promotion of respondent No. 8 who 


d been working with him in the hos- 
al. 

4. According to the petitioner, a 
‘son holding a certificate of success- 

completion of course of Laboratory 
sistant from Jammu and Kashmir 
ite Medical Faculty is capable of atten- 
ig any department including bio-che- 
stry and pharmacology as the nature 
the duty isthe same and no other 
cific qualification is either prescribed 
required. His contention is that he 
s working in the Bio-Chemistry De- 
tment of the C. D. Hospital Jummu 
ich is attached to Medical College, 
nmu for almost 10 years and was, 
refore, fully experienced and on acco- 
t of his seniority was entitled to pro- 
tion asa senior Laboratory Techni- 
n in the Bio-Chemistry department 

preference to respondent Nos. 8 
19. He has on these basis challen- 
{ his supersession as. violative of 
1956 Rules and the fundamental 
hts. 

5. Tothe counters filed on behalf 
the Principal Medical College and the 
ministrator Associated hospitals, Jam- 
, the placement of the petitioner and 
pondent Nos. 8 and 9 in the seniority 
against S. Nos. 1, 2, and 5 respec- 
ely has been admitted. According to 
se respondents, the promotion were 
de on the basis of the Draft Recruit- 


~J 
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ment Rules of 1979, for the following’ 


reasons :—_ 

(i) Hospital service involving pa- 
tient care being essential services 
there was urgency for filling up these 
posts without which the work of the 
hospital was suffering. 

(ii) The same draft Recruitment 
Rules had already formed the basis 
of filling up of these posts in Medi- 
cal Colleges, Srinagar. 

(iii) The urgency of filling up 
of these posts had also been em- 
phasized by the teaching depart- 
ment of the medical College, Jammu, 
in view of having started the post’ 
graduate courses in various specia- 
lities.”” 

These respondents, have, however, 
conceded that the Draft Rules had not 
been sanctioned by the Government. 
The applicability of 1969 Rules to the 
case of the promotion by the non-gazet- 
ted service in the Medical Education 
Department, has also been denied. Res- 
pondent Nos. 1 and 2 have admitted 
that the DPC had been constituted and 
that Dr. R.K. Arya, and Dr. R.N. 
sachdeva, Dy. Superintendent S.MG-.S. 
Hospital Jammu, were associated with 
the DPC though they were not members 
of the DPC. It has been stated that 
“Dr. R. K. Arya Professor and Head of 
the Department of Pathology was never 
the regular men.ber or D. P. C. but he 
attended the meeting of D. P. C.as an 
expert with regard to the nature of 


po) 
( 
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Senior Laboratory ‘Technicians of the 
Hospital and departments of Bio-chemis- 
try and Pharmacology” (Para I1 of the 
counter). However’ in para No 13 of 
the counter, it has been stated “Dr. Arya 
M. O.D. of Pathology never attended 
the meeting of the D. P. C.” so far as 
Dr. R.N. Sachdeva is: concerned, it has 
been seated in the counter that on the 
relevant date, he was performing the 
functions of the Medical Superintendent 
of the Hospital in the leave arrangement 
of the Medical Superintendent who was a 
member of the D. P. C and he attended 
the meeting of the D. P. C. in that capa- 
city. In order to justify the exclusion 
of the petitioner from promotion, res- 
pondent Nos. 1 and 2 have goneon to 
assert that ‘‘the petitioner has never 
worked either in the Bio-Chemistry 
department or in the Pathology depart- 
ment and, therefore, he does not fulfil 
the conditions laid down in Draft Rec- 
Tuitment Rules of having 5 years experie- 
nce/Service in the concerned.” The 
charge of mala-fide has, however, been 
denied. 

6. In the rejoinder filed to the 
counter of respondents Nos. 1 and 2, the 
petitioner has asserted that the conten- 
tion that he does not have five year’s 
experience in the department of bio- 
chemistry is false and in support of his 
plea, he has filed a certificate issued by 
the Deputy Superintendent CD Hos- 
pital, Jammu, dated 1-6-1982, where it 
is stated that the petitioner “has been 
working in Clinical bio-chemistrv Labo- 
ratory of this hospital since 9-1-74 to 
date, where bio-chemical and clinical 
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Pathological tests for blood, urine, stools, 
and various body fluids are carried out. 
The petitioner has also placed on record 
with his rejoinder copy of letter No, 
Est/5553 dated 19-3-1983, from the Medi- 
cal Superintendent CD Hospital, Jammu, 
wherein the Medical Superintendent CD 
Hospital, Jammu, supported the cass of 
the petitioner and opined that petitioner 
‘‘appears to have the superior claims than 
the other who have been allowed to 
supersede.” In the said letter the Medi- 
cal Superintendent has also gone on to 


state. “‘It is not understood as to how 


Departmental Promotion Committee 
resorted to pick and choose when the 
posts to which they were to be promoted 
were totally seniority posts.”’ The peti- 
tioner has also filed copies of two order 
Nos. NG/82-91/ME and NG/92-105/ME 
dated 5-2-1982, which reveal that the ap- 
pointmenis of Senior Laboratory techni- 
cians were made at Srinagar according to 
the seniority irrespective of the fact as to 
in which particular section or the depart- 
ment the Junior Laboratory Assistant) 
was functioning. 


7. Respondent Nos. 8 and 9 in the 


counter filed by them have, however, 


set up altogether a new plea in as much 
as they have stated that the seniority, 
list (the correctness of which was not 
disputed by respondent Nos. 1 and 2) 
had not been properly prepared and in| 
this connection have asserted that “a 
distinct department have been created 
by virtue of government order No. 66h. 
GD of 1973 dated 28-8-1973, whereby 
the department of Medical Education was 
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aigated fdlh the Health Department 

d vide circular order dated 7-11-1977, , 
sgovernmeat Bavé!an “Option to the . 

icials Whoi originally” ‘belonged..to the 

afth: ishdrtinent due to the transfer 

Govt? Hospitals ‘to the Me ical. Edu- 

io’ "Departivent ° to opt whether they 

aldboliketotemaine ‘in, the. Medical 

ticatioh Deparciiktie Of to go back to 

service eddre” oft the Health Depart- 

nt? thats Ww hereas respondent ‘Nos 8 

9 gave het option that they would 

Wait in ihe Medical Education Depart- 

Ate? Vike ‘petitioner gave no suekep- 
fang ibe 16 go back to the Health 
partment, and, therefore, the- semo- 
Pb Had bee w wr: ‘naly. prepared: and 
it tHe} pet titionet did, fot belong to the 
-dical Ed {ucation,,.Denartment. These 
pondents, jays, alsq. stated that’ The 
Hority along ig not the sole’basis for 
motion fond sthat the promofidn ‘has 
be mads, ON» theshasis,, of merit and 
lity, seniority, ibeing, considered only 
ere mer it. and. ability. are-approxinia- 
/ y equal, , (Para Nox 4.of the ‘countér). 
las, been: -deniedicby:them.- -that % r. 
:  Sachdeva-atidi Dr. RiKiArya: parti- 
ated inthe DiPeCe:(vide'para No. 14 
the coumter)i According to these res- 
adents,:the petitioner was not entitled 
bé considered for the post of Senior 
boratory “Fechnieian' in Bio-Chemistry 
Pharmacology if thé Medical College, 
‘the :grourid- that “he'did not possess 
bérience in the’said fields. “They admi- 
that” ‘though ” primarily the. quali- 
itions for appointment to the post.of 
Latofatory’ Technician is a successful 
pletion-of the course from the Jammu 


Bio, Ghemistry: 4nd Phatma 
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and Kashmir State Medical Faculty but 

the, experience: insithe “departments of 

old3gy)'s alone 

Wasito -be taken jinto!Aadcount’ for’ the 

-purpose of. promotion: it nee aid’ départ- 
janet & 


ots 


»MENEIS.). YH he & i? bs vs 2. 
{ bom sive TL 


ace ca bat the” Tejoinder filed , by, the 
‘petitioner ‘to the’ counter respondent: Nos. 
and % he has stated that, -he had exer- 
cist@2the-Sptiott ‘to. remain, in the. Medi- 
dal Eduéation "Department _in, terms, of 
vikelilar No. 16]MEJNG|T7 dated, 7+] |- 
1997 and'that hé continued to be.in the 
Medical Education Department from t the 
date“oF his inception and. he. had, ne “Ver 


‘Optéd to-go’ back’ to the. Health h,, Depart 


‘ment. “He! has ise asteted, that he has 


been! wérk ing *9i ‘the Bio: Chemistry 
‘Section Auch ‘eile: “Tesp ndent’ | No.8 
and that his: experience int ‘the Bio- -Che- 
imistty ‘@épartrient ‘is ‘much | mare than 
that? of— fespondent PNG. y also, Res- 
gyondent-Nos. vp and 2 ‘have n ‘nat ‘contested 
thecolaiin of the’ ‘petition er ‘that he belor 
gs! ctoeethe' Medical Education | Depart: 
‘mdntiand is schior, to pies Nes 
ST ee en oD, abt ealcd, beDSUOR 
ye “these, ‘are ‘the com comple te: lead’ rs 
eh of the parties. I havewheard Mr. 
H, be: Bbagatet lesa -cdun¥el for the 
petitiener, Mt. Shari’ Yearned 
C..G, A, for iM Foe Sc Et 7 and 
Mindosindets meee foriirespon ridetit Nos. 
8 apd: Wy ois Yo! WDOROWIENSY fy 
elt adie oiliig oF this petition, 
learnedccounsel for: the petitioner: right- 
ly. conceded » ‘that 1969 * Rules were not 
applicable to the.case of the” petitioner. 
He has made _tliis‘eoneéssioif * id’ view of 
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S. R. O. 349. dated 16-7-1973 which had 
amended the 1979 Rules by substituting 
a new sub-Rule (1) of Rule 5 which was 
further amended by S. R: O. 183 dated 
27-4-1974, which provided that the posts 
in the Medical Education Department 
other than those borne on_ the State 
Civil Secretariat Cadre were to be exclu- 
ded from the purview of Rules 1969. | In 
view of this position, it was asserted by 
the learned counsel for the respondents 
that the constitution of the DPC under 
Rule 7 of the 1969 rules, would become 
meaningless and it is not necessary, for 
this Court to determine the effect of the 
participation of Dr. Arya.and Dr. Sach- 
deva in the proceedings of the same.. I 
agree, but, would, however, like to ob- 
serve that the assertions contained in 
the counters filed by respondent Nos. | 
and 2 as well as respondent Nos. 8 and 
9 denying the participation of Dr. Arya 
and Dr. Sachdeva during the delibera- 
tion of the Selection Committee stand 
completely negatived from a perusal.of 
the minutes ofthe D. P. C. which were 
produced before this Court, under its 
directions by the learned C.G. A. The 


minutes record : 
“Dr. A. K. Arya H. O. C. Patho- 


logy and Dr. C. L. Dhar H.O.D. 
Anaesthesiology cum Medical 
College, Jammu were also associated 
with the deliberations of the D.P. C. 
at the time of considering candidates 
‘for promotion to the vacant posts of 
Senior Laboratory Technicians, in- 
cluding Cytotechnologist and Senior 
Theatre Assistant Anaestshesia Tech- 
nician respectively.” i 
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These minutes thus give a direc 
lie to the case set up in the counters 
but in view of the’ fact that 1969 Rules 


are not: applicable’ to the case, I refrai 


from ‘going into effect of the participa 
tion of Dr. Arya in the’ deliberations o 
D. P: C.'That being the position, it beco 
mes obvious that the recommendation 
of the DPC constituted under the inapp 
licable rules of 1969, have no lega 
validity or force and the ‘promotion 
made on the basis of those recommenda. 
tions»: acquire: no ‘legal validity, but the 


learned oC. G. A. made an attempt te 


wriggle. out’ of the position and justify 
the promotions of respondent Nos. 8 an¢ 


9 and the -supersession of the petitionel 
by asserting that. though in the absence 


of the sanction by the Government, the 
draft Rules of 1979, of the Medica 
Education Department, did not hav 
any .statuory force, yet it was open t 


the authorities to follow the procedur 
for promotion as contained in thos 


Rules, when the said Procedure was fail 
and’ reasonable and was uniform 
applied. The learned C.G.A. contended 
that the Rules of 1979. did not consti 
tute’ the ‘source of the power to make 
recruitment and that it was always opt 
to the authorities concerned to fix ¢ 
criteria for recruitment and such % 
criteria could not be called into ques 
tion, in it was uniformly applied and di 


not violate the principles of natural jus 
tice. Learned counsel submitted that th 


constitution of the D.P.C. under tht 
circumstances, should be viewed ‘i 
different perspective and its recommen 
dation:consideréd on the ' basis that th 
‘same were based on criteria which Wa 
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niformly applied and was otherwise 
Iso reasonable and fair. Mr. Sharma 
rgued that the criteria which was ap- 
lied for making promotions to the posts 
f Senior Laboratory Technicians both 
in the Medical Education Department 
t Srinagar and Jammu, was that pro- 
otions were made on the basis of abi- 
ity, and experience in the “concerned 
ections”, seniority playing its role only 
where the ability and experience were 
early equal, and, when viewed in this 
ight the promotions of respondent Nos. 
8 and 9 in preference to the petitioner 
ere justified. 

11. Of Course, it is open to the 
authorities to fix a reasonable and fair 
criteria for moking appointments and 
apply it uniformly, but the same can be 
done either when there are no recruit- 
ment Rules in existence or when the 
relevant recruitment rules itself autho- 
rises such a being adopted. 
| 12. In the present case, the posi- 
tion is entirely different. In the first 
place, it deserves notice that in the ab- 
sence of any other valid recruitment rules 
the promotions were required to be 
made in accordance with Rule 25 (3) 
of the 1956 Rules, and that rule clearly 
provides for “‘Seniority” to be the gui- 
ding factor and no criteria could be 
fixed by the authorities which runs coun- 
ter to the provisions of Rule 25 (3) of 
the 1956 Rules, and, in the second place, 
even if Rules 25 (3) of 1956 Rules, was 
not there, the criteria on which Mr. 
Sharma relies was not. uniformly applied. 
A bare look at the order No. NG/82-91/ 
ME and Order No. NG/92-105/ME dated 


A. 9, Anand 
Judge 
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5-2-1981 (Annexures. p 3 and p-4) to the 
rejoinder show that: the promotions were 
made in the Srinagar Medical Education 
Department on the basis of “seniority” 
irrespective of, the; fact as toin which 
particular section, the junior Laboratory 
Assistant was functioning. Shri Ghulam 
Qadir Shah, Senior Technician was dire- 
cted to be relieved forthwith from the 
department of Microbiology on pronio- 
tion and was directed to report to. HOD 
Pathology; the two sections. being enti- 
rely diffrent. In Jammu,. .however, the 
supersession of the, petitioner is.sought 
to be justified on the ground . that the 
petitioner did not belong. Bio-Chemistry 
Section in which the, promotion was 
made. This position, as already noticed, 
is factually incorrect, in, view of the certi- 
ficate of the, Deputy Superintendent CD 


- Hospital, Jammu, but even if it be assu- 
‘med for the sake of argument. that the 


petitioner did not belong to. Bio-Chemi- 
stry section he could not. be. superseded, 
if the criteria of Seniority” which was 
applied in Srinagar was also..applied at 
Jammu. There was thus. no,justification 
for the exclusion of the petitioner from 
promotion onthe basis of the so called 
criteria on which respondents.1 and 2 
rely to justify their action. Besides the 
petitioner possessed the requisite experie- 
nce in the concerned Séction and he 
could not have been ignored. © | 


13. As noticed earlier, in the abse- 
nce of 1969 Rules, and the Draft Rules 
of 1979, promotions could only be made 
in terms of Rule 25 (3) of the 1956 
Rules. The said Rule reads as follows: 
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S. R. O. 349 dated 16-7-1973 which had 
amended the 1979 Rules by substituting 
a new sub-Rule (1) of Rule 5 which was 
further amended by S. R: O. 183 dated 
27-4-1974, which provided that the posts 
in the Medical Education Department 
other than those borne on the State 
Civil Secretariat Cadre were to be exclu- 
ded from the purview of Rules 1969. In 
view of this position, it was asserted by 
the learned counsel for the respondents 
that the constitution of the DPC under 
Rule 7 of the 1969 rules, would become 
meaningless and it is not necessary for 
this Court to determine the effect of the 
participation of Dr. Arya.and Dr. Sach- 
deva in the proceedings of the same.. I 
agree, but, would, however, like to ob- 
serve that the assertions contained in 
the counters filed by respondent Nos. | 
and 2 as well as respondent Nos. 8 and 
9 denying the participation of Dr. Arya 
and Dr. Sachdeva during the delibera- 
tion of the Selection Committee stand 
completely negatived from a perusal.of 
the minutes ofthe D. P. C. which were 
produced before this Court, under its 
directions by the learned C.G. A. The 


minutes record : 
“Dr. A. K. Arya H. O. C. Patho- 


logy and Dr. C. L. Dhar H.O.D. 
Anaesthesiology cum Medical 
College, Jammu were also associated 
with the deliberations of the D.P. C. 
at the time of considering candidates 
‘for promotion to the vacant posts of 
Senior Laboratory Technicians, in- 
cluding Cytotechnologist and Senior 
Theatre Assistant Anaestshesia Tech- 
nician respectively.” 


same were based on criteria which W 
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These minutes thus give a direc 


‘Jie to the case set up in the counter: 


but in view of ‘the’ fact that 1969 Rule: 


are not: applicable’ ‘to the case, I refrai 


from ‘going into effect of the participe 
tion of Dr. Arya in the deliberations ¢ 
D. P: C.That being the position, it becc 
mes obvious that the recommendation 
of the DPC constituted under the inapr 
licable rules of 1969; have no _legg 
validity or force and the promotion 
made on the basis of those recommenda 
tions,; acquire : no ‘legal validity, but th 


learned \C. G. A. made an attempt t 
wriggle. out’ of the position and justif 


the promotions of respondent Nos. 8 an 


9 and the -supersession of the petitione 
by asserting that. though in the absenc 


of the sanction by the Government, the 
draft Rules of 1979, of the Medica 
Education Department, did not hav 
any .statuory force, yet it was open t 


the authorities to follow the procedur 
for promotion as contained in thos 


Rules, when the said Procedure was fai 
and* reasonable and was uniforml 
applied. The learned C. G.A. contende 


that the - Rules of 1979 did not consti 
tute: the ‘source of the power to mak 


recruitment and that it was always ope 
to the authorities concerned to fix 
criteria for recruitment and such ~ 
criteria could not be called into que 
tion, in it was uniformly applied and di 


not violate the principles of natural jus 
tice. Learned counsel submitted that t 


constitution of the D. P. C. under 
circumstances, should be viewed i 
different perspective and its recommet 
dation:consideréd on ‘the ' basis that th 
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uniformly applied and was _ otherwise 
‘also reasonable and fair. Mr. Sharma 
argued that the criteria which was ap- 
- plied for making promotions to the posts 
of Senior Laboratory Technicians both 
in the Medical Education Department 
at Srinagar and Jammu, was that pro- 
motions were made on the basis of abi- 
lity, and experience in the ‘“‘concerned 
Sections”, seniority playing its role only 
where the ability and experience were 
nearly equal, and, when viewed in this 
light the promotions of respondent Nos. 
8 and 9 in preference to the petitioner 
were justified. 

11. Of Course, it is open to the 
authorities to fix a reasonable and fair 
criteria for moking appointments and 
apply it uniformly, but the same can be 
done either when there are no recruit- 
ment Rules in existence or when the 


relevant recruitment rules itself autho- 


rises such a being adopted. 

12. In the present case, the posi- 
tion is entirely different. In the first 
place, it deserves notice that in the ab- 
sence of any other valid recruitment rules 
the promotions were required to be 
made in accordance with Rule 25 (3) 
of the 1956 Rules, and that rule clearly 
provides for “Seniority” to be the gui- 
ding factor and no criteria could be 
fixed by the authorities which runs coun- 
ter to the provisions of Rule 25 (3) of 
the 1956 Rules, and, in the second place, 
even if Rules 25 (3) of 1956 Rules, was 
not there, the criteria on which Mr. 
Sharma relies was not. uniformly applied. 
A bare look at the order No. NG/82-91/ 
ME and Order No. NG/92-105/ME dated 


=) 
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5-2-1981 (Annexures. p 3 and p-4) to the 
rejoinder show that: the promotions were 
made in the Srinagar Medical Education 
Department on the basis of “seniority” 
Irrespective of, the fact as to-in which 
particular section, the junior Laboratory 
Assistant was functioning. Shri Ghulam 
Qadir Shah, Senior Technician was dire- 
cted to be relieved forthwith from the 
department of Microbiology on pronio- 
tion and was directed to report to. HOD 
Pathology; the two sections. being enti- 
rely diffrent. In Jammu, .however, the 


-supersession of the petitioner is.sought 


to be justified on the ground that the 
petitioner did not belong. Bio-Chemistry 
Section in which the, promotion was 
made. This position, as already noticed, 
is factually incorrect, in, view of the certi- 
ficate of the, Deputy Superintendent CD 
Hospital, Jammu, but even if it be assu- 
med for the sake of argument. that the 
petitioner did not belong to. Bio-Chemi- 
stry section he could not. be. superseded, 
if the criteria of Seniority’? which was 
applied in Srinagar was also. applied at 
Jammu. There was thus. no, justification 
for the exclusion of the petitioner from 
promotion onthe basis of the so called 
criteria on which respondents.1 and 2 
rely to justify their action. Besides the 
petitioner possessed the requisite experie- 
nce in the concerned Section and he 
could not have been ignored. : 


13. As noticed earlier, in the abse- 
nce of 1969 Rules, and the Draft Rules 
of 1979, promotions could only be made 
in terms of Rule 25 (3) of the 1956 
Rules. The said Rule reads as follows: 


Vy 
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“(3) All other promotions — shall could not be ignored or brushed aside 
auen el made in accordance’ with senio- while making promotions within the 
“a oon and subject to any tests or spe- ambit of Rule 25.,(3) ),, OF A928 Rules, 

vib. qualifications, prescribed: ane whieh it is “copeeded,. appligs | fo gBs pre- 

~ Govt ynless..aiy vende veDior™ > seat Case, ‘particularly when the. place- 

GY ment’ ifthe Senlorily,0 of the. " pétitioner 


uf Maske a . the, romation » ,of a@.meéember 
= ctoati: sevigieas a5. a pebalty; and fespoidenis, ‘Sand’ Sat. — Nos. 1. 
29ty Ocand'’S respectively m ‘the, senigrity list 


has beén questioned, and Tightly so by 


niOS) a vost Sy) 1 we 
one (djoiauimerpbeni is.-given |’ Spécial Sa 
id ionanrete ofOFs utero oR AE Ret “respondent Nos. and 2 IL dh is, futile., for 
_and.ability,? sow: “eye réspofdent I Os. ‘Band, 2,19 contend that 
‘ the petitioner did AQL. belong, tothe 
east Acbareolookat the Rules that the 
Medical Education de artiment and that 
poe sit his experience in the’ Health Department 
in this’ caselas® the settled: ‘seniority of pet a taken inte, aggoun t for fix- 
the -petitioner»'was brushed aside while ig: ith seniority ro). only pecaise, the 
«superseding binras: promoting féspondents petitioner has categorically nit Leaps ed. in 
pe Rul his rejoinber that he had lven his option 
and 9: saab oe Ste Scop = bi a “to Veoritinue » in ‘the Mg dical Education 
25-(3)'of- thé 1956! Rules, Cin Lal han Department, mpeas also.” “because the tore 
_ Pargal'and-ors. vs Directot N. E. S. and rieerned’ authorities, Lc Tespondent Nos. 


Maes 


Ors: As Te ¢ - 97: Jammu-and ‘ ‘Kashniir 57 | And Dhave’ or ‘disputed that, the peti- 


“a FULL’ BENCH of this court observed: ~“thoner continues’ to Hen AD. the Medical 
pers soostel Pucthereiis prottiotion from ‘one ‘Enutation | Department, and. ,when he so | 
- grade to-another, it may” be covered “eontinued cannot be ‘denied, the benefit 


\ ce oo Ba. 


“ subsrules(3) “and would have ‘to of service rendered , by hi prior to the 
-“be géVverned'by’ Seniority alone ‘until ‘bifurcation, S the “Hea bpp 0 
! ‘and: unless »promotion £5 withheld for determination of his seniority. , The 
‘by'way of petfalty or way of penalty petitioner therefore, according, t to the,ad- 


_* “orwhen'some“othét tember is given ‘nitted ‘position Is senior, to, respondent 
promotion “for extra: sph et merit Nos: 8 and, 9 and. t iS position, was ‘I ‘fra- 
and sonny: ee nkly ‘conceded in the counter. filed ‘by 

It ig not “the” case of the r respon- respondents * 1 ‘and. 2 and < at the bar by 
dent Nos. 1’and2°that the promotion thedearned i G. a om: 

had been’ ‘withheld! from the petitioner 22 4 T do not find any force i in ‘the 

either. as a ‘Measure | ‘Or penalty or that submission’ ‘OF ‘Mr “Sharma or Mr. 

respondent Nos. 8 and 9 possessed: extra- Joginder Singh that the Betitionér could 
ordinary merit and ability, as compared not ‘ be “pronioted ' Heh ‘a “Senior Tabora- 


to the petitioner. That vitae posi- tory technitian iA the’ Bio: Hem mistry Sec- 
tion, thé’ Seniority. of the petitioner tion, beciiuse“ he” did ‘not’ ‘possess’ the 
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>quisite experience in the bio-chemistry 
sction. The certificate Annexure p. | to 
he rejoinder issued by the Deputy Supe- 
intendent CD Hospital certifying that 
he petitioner had been working in the 
tlinical Bic-Chemistry Laboratory of the 
\ospital since 9-1-1974, is a complete 
inswer to their argument. Mr. Sharma in 
he face of the certificate had sought time 
o contact the Principal, Medical College, 
lammu to ascertain the position and he 
eceived a communication from the Prin- 
‘ipal which he did not wish to place an 
ecord being a privileged communication 
petween him and his client. The learned 
>. G. A. however, on the basis of com- 


munication, argued that petitioner did 
10t ‘‘in the true sense’ have experience 


o Bio-chemistry. I fail to understand 
his assertion. Either a technician has 
xperience or he was not, but there is not 
uch thing as experience but not” “‘in the 
rue sense’. Had this communication be 
laced on record, I could have asked the 
rincipal Medical College to appear in 
he court and explain what he meant by 
it, but since it was not so placed, I am 
eprived of knowing as to what he meant 
y the use of that expression. I asked 
Shri S. D. Sharma, C.G. A. repeatedly to 
explain it and must say in fairness to him 
that he submitted that he did not want 
to adopt that argument, particularly, in 
view of the practice followed in Srinagar 
while making promotions of Junior Labo- 
ratory Technicians to the posts of Senior 
Laboratory Technicians was revealed by 
the orders Annexure p. 3, and p. 4 to the 
rejoinder. To me it appears, that the 
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expression not in the true sense”? was 
used by the Principal in his communica- 
tion to Mr. Sharma, perhaps, in despair, 
some how or the other to justify the 
Otherwise unjustifiable supression of the 
petitioner and promotions of his juniors 
respondent Nos. 8 and 9 in preference to 
him in clear violation of the mandate of 
Rule 25 (3) of the 1956 Rules. 


15. Thus, fo- what has been stated 
above, and considered from any angle the 
promotion of respondents 8 and 9 by 
ignoring the established seniority of the 
petitioner made vide order No. 419 of 
1982, dated 4-6-1982, cannot be sustained. 


16. Inthe result, this writ petition 
succeeds and is allowed By a writ of 
Certiorari I quash the order No 419 of 
1982 dated 4-6-1982, is so far as it per- 
tains to the promotion of S/Shri Himmat 


Singh and Ravinder Kumar Sharma res- 


pondents 8 and 9 respectively as senior 
Laboratory technicians. By a Writ of 
Mandamus I direct and command res- 
pondents | and 2 to fill the posts of Sen- 
ior Loboratory Technician strictly in 
accordance with Rule 25 (3) of the 1956 
Rules, on the basis of seniority from 
amongst the junior Laboratory technici- 
ans, in the light of the observations made 
in this judgement. | 

17. The petitioner shall also be 
entitled to costs. 

Counsel fee Rs. 300/-(Rupees three 
hundred only). The costs shall be paid 
by respondents | and 2. 

Petition allowed, 


my) , 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


ee) 
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Member 


| Central Admn. Tribunal 
OBSERVATION 


(i) Reduction to lower grade with order not to postpone fature incre- 


ents and to be automatically restored after the penalty was over—Does n t 
ffect seniority in anyway, 


(it) Rule 104 of P & T Manual (Vol. III), FR 29 (1)—Petitioner reduced to 
sing grade and pay for two years without postponing future increments — 
is junior promoted to higher post when he was undergoicg penalty —Order 


ever contemplated any loss of seniority He must be promote after he is 
estored to bis original posr. 


OBSERVED BY 


Mr. K. P. Acharya and 
Mr. B. Mukhopadhyay 
Hon’ble Members, Central Administrative Tribunal, (Circuit Bench at Cuttack,) 


IN 


OJC No. 593 of 1981, decided.on 16th April, 1986, in the case of Bairagi Charan 
Patnaik, Applicant v. Union of India, Respondent. 


IMPORTANT POINT 


Reduction to lower grade with order not to postpone future increments and to way 
ye automatically restored after the penalty was over does not effect seniority in any. 


TEXT 


K. P. Acharya, Judicial Member. 
The petitioner entered into the Postal 
Department asa Lower Division Clerk 
yn 13th August, 1947 and on 16th Decem- 
ser, 1948 Opposite Party No. 3 (Shri 
). N. Patnaik) joined the post of Lower 
Division Clerk. On 21st October, 1964, 
he petitioner was promoted to the post 
fa Head Clerk in the same office and 
he Opposite Party No. 3 got his promo- 
ion the post of a Head Clerk on 24th 
November, 1969. 

2. While the petitioner was working 
1s a Head Clerk in the Lower Selection 
Grade, to seprate departmental procee- 


dings had been initiated against the peti- 
tioner-one on 4th October, 1969 and the 
other on 21st March, 1970. So far as the 
proceeding initiated on 4th October, 1959 
ig concerned, the disciplinary authority, 
namely, the Post Master General of 
Orissa (Opposite Party No. 2) by his 
order dated the 7th November, 1975 
imposed a penalty on the petitioner by 
ordering Compulsory retirement of the 
petitioner who had preferred an appeal 
and the appellate authority set aside the 
order of punishment and directed rein- 
statement of the petitioner and further 
more ordered that the entire period from 


Le) 
oa, 
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7th November, 1975 to 25th May, 1976 
shou'd be treated as on duty including 
the period of suspension, namely, from 
8th September, 1969 to 2nd November, 
1970. 

3. Further case of the petitioner is 
that with regard to the second proceeding 
which was initiated on 21st March, 1970, 
the disciplinary authority by his order 
dated the 8th July, 1975 inflicted a penalty 
on the petitioner by reducing him to 
the post of an Upper Division Clerk for 


a period of two years from the date of. 


order passed by the disciplinary autho- 
rity. 

4, The grievance of the petitioner 
is that though -Departmental promotion 
Committee was constituted and they 
met on two occasions, yet the case of 
the petitioner was not favourably con- 
sidered and the Opposite Party No. 3 was 
given promotion illegally to the detriment 
of the interest of the petitioner. There- 
fore, the petitioner invoked the extra- 
ordinary jurisdiction of the High Court 
of Orissa under Article 226 of the Cons- 
titution with a prayer to command the 
respondents declaring the petitioner as 
senior to the opposite Party No. 8 and 
furthermore a direction to be given to 
the Opposite Parties No. | and 2 to give 
to the petitioner all service benefits 
thereto. 

5. By virtue of the provisions is 
contained in the Administrative Tribu- 
nals Act, 1985, this case has been trans- 
sferred to the Tribunal for disposal ac- 
cordiag to law. 

6. In their counter 
Opposite Parties 


affidavit, the 
including Opposite 
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Party No. 3 maintained that though the 


Opposite Party No. 3 was initially, at 


the time of appointment to the post of 
Lower Division Clerk and promotion 
to the post of Upper Division Clerk 


junior in the petitioner, yet by virtue of 


the fact that the petitioner had been 
compulsorily retired and there being a 
break of service for a particular period 
and furthermore in the second depart- 
mental proceeding the petitioner having 
been demoted to the lower rank, the op- 
posite Party No. 3 was promoted to 
the higher rank because of the seniority 
of the said Opposite Party No. 3 and 
in such circumstances, the petitioner 


_ has no legitimate grievance claiming re- 


dress and, therefore, his application 
should be dismissed. 

7. After hearing learned counsel 
for both sides we had delivered our 
conclusions in the open Court, soon 
after the hearing was concluded stating 
that our reasons would follow later and, 
therefore, the. reasons are given here 
under. 

8. Before we give our findings on 
the different contentions raised by coun- 
sel appearing for the Opposite Parties | 
No. | and 2 and the counsel appearing 
for the Opposite Party No. 3, it would — 
be worthwhile to mention the admitted 
case of the parties which are as follows: 

(a) Entry into service by the 
petitioner on 13th August, 1947 as © 


a Lower Division Clerk. 
(b) Entry into the service by ~ 


Opposite Party No. 3 on 16th De-— 
cember, 1948 asa Lower Division — 
Clerk. , 
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(c) Promotion of the petitioner 
to the cadre of Head Clerk on 21st 
October, 1964 and promotion of 
Opposite Party No. 3 to the same 
cadre on 24th November, 1969. 


(d) Initiation of the two de- 
partmental proceedings against the 
petitioner on the two different dates 
mentioned above-one of which initi- 
ally ended in the compulsory retire- 


ment of the petitioner and subse- 
quently set aside by the appellate 


authority and furthermore the infli- 
ction of punishment on the petitio- 
ner in respect of the second procee- 
ding and order passed recucing the 
petitioner to the lower grade. 


9. All the above mentioned facts 
eing admitted, now it remains to be 
onsidered and adjudicated by the Tri- 
unal asto whether the petitioner has 
st his original seniority by virtue of 
e punishment awarded to him in the 
cond proceeding. If it is held that 
e petitioner had lost his seniority due 

the infliction of penalty in the second 

roceeding, this application is bound to 
e dismissed otherwise by virtue of the 
rder passed by the disciplinary autho- 
ity in the second departmental] procee- 
ing, if it is held that the nature of 
unishment will not create a bar for 
e seniority of the petitioner being 
omputed as if no departmental procee- 
ing had been initiated against him, 
en the application is bound to be allo- 
ed. 


10. Inorder to resolve this pro- 
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blem and for proper adjudication of the 
rights of the parties, itis necessary to 
quote the relevant paragraph of the order 
of the disciplinary authority, which runs 
thus : 
“After detailed consideration of the 
record of inquiry, the reply of Sari 
Bairagi Charan Pattnaik to the show 
Cause notice and all the facts aad 
circumstances of the cases, [, Siri 
Victor. J.S. Perianayagam.  Post- 
master Genera!, Orissa Circle, Bhub- 
aneswar order that Shri Bairagi 
Charan Pattnaik, officiating Head 
Clerk, office of the postmaster Gene- 
ral, Orissa Circle should be reduced 
to the lower post of Upper Division 
Clerk fora period of 2 (two) years 
from the date of this order. The 
period of reduction will not operate 
to postpone his future increments. 
On expiry of the period of reduc- 
tion, Shri Bairagi Charan 
Pattnaik will be promoted automa- 
tically to the post from which he 
was reduced and during the period 
of reduction he will draw pay an- 
num 500/-(Rupees five hundred) only 
per month in the lower post of 
Upper Division Clerk” 


This order is to be found in Annex- 
ure II] and therein it is specifically stated 
by the disciplinary authority that the 
period of reduction will not operate to 
postpone his future increments and on 
expiry of the period of reduction, the 


petitioner will be promoted automati- 
cally to the post from which he was redu- 


ced, This observation of the discip- 
linary authority eventually means that 
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the dirty lines shrounded over the service 
record of the petitioner would be com- 
pletely washed away, At this point, it 
is necessary to quote the provisions con- 
tained in Article 104 of the posts and 
Telegraphs Manual (Volume III) sub- 
rules (ii) and (iii) Rule 104 of the said 
Manual contains as stated here-under : 

(ii) Where the period of reduction 
is specified, whether, on the expiry 
of the period the Government ser- 
vant is to be promoted automatica- 
lly to the post from which he was 
reduced ; and 
(iii) Whether on such promotion, 
a Government servant will regain 
his original seniority in the higher 
service, grade or post or higher time 
scale which had been assigned to 
him prior to the imposition of the 
penalty. 

In cases where the reduction is for 
specified period and is not to operate to 
post one future increment, the seniority 
of the Govt. servant on re-promotion 
may, unless terms of the orders of puni- 
shment provide otherwise, be filed at 
what it would have been but for his 
reduction. Where, however, the reduc- 
tion is for specified period and is to ope- 
rate to postpone future increment, the 
seniority of the Govt. servant, on re- 
promotion may, unless the terms of the 
order of punishment provide otherwise, 
be fixed by giving credit for the period 
of service rendered by him in the higher 
service, grade or post or higher time 
scale. In cases where the order of puni- 
shment does not specifically mention 
the points referred to in previous para- 
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graph, the Government servant on 
whom the penalty of reduction fora 
specified period is imposed, will, on 
completion of such period, be promoted 
automatically and his seniority determi- 
ned in the following manner : 

(a) if the period of reduction 
is to operate to postpone future in- 
crements, the seniority of the Gover- 
nment servant should be determined, 
on re-promotion, by giving credit 
for the period of service rendered 
by him in the higher grade etc. prior 
to his reduction; 

(b) If the period of reduction 
does not operate to post-pone future 
increments, the Government servant, 
on re-promotion, will regain his 
seniority as it existed before his re- 
duction”’. 

From the above quoted provision, 
it is crystal clear that if the disciplinary | 
authority has not otherwise directed that 
the Government servant is to be promo- | 
ted automatically and is to regain his 
original seniority what it would have — 
been but for his reduction and further- 
more it is still clarified in sub-rule (10) 
of Rule 104 that on re-promotion the © 
Government servant will regain his senio- 
rity as it existed before his reduction. 

The disciplinary authority has pas- 
sed an order which is in consonance 
with the. provisions contained in Rule 
104 (quoted above). The disciplinary 
authority in compliance with the pro- | 
visions contained in the said rule has — 
specifically stated that after expiry of © 
two years service in the lower grade the 
petitioner would be automatically pro- 
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moted and Mr. P. Kar. the learned coun- 
sel for the petitioner strongly relied 
upon the provisions quoted above and 
submitted that seniority of the petitioner 
is regained and should not be affected 
in any manner whatsoever. Mr. Kar. 
also relied upon the provisions contai- 
ned in Fundamental Rules 29 (1) which 
runs thus : 


“F.R, 29(1) provides that it a 

Government servant is reduced as 

a measure of penalty to a lower 

stage in this time-scale, the autho- 

rity ordering such reduction shall 

state the period for which it shall 

be effective and whether on restora- 

tion, the period of reduction shall 

operate to postpone his future nicre- 

ments and if so, to what extent. In 

such cases, the seniority of the per- 

son concerned remains unaffected”’. 

The most important provision con- 

tained in this rule is “in such cases, the 

seniority of the person concerned rem- 
ains unaffected”’. 

Therefore, we find that there is con- 
siderable force in the contention of Mr. 
Kar that despite the punishment awar- 
ded to the petitioner in reducing him to 
a lower rank the promotional prospects 
and the seniority of the petitioner would 
remain unaffected and therefore, the 
petitioner should be treated as senior to 
the opposite party No. 3. 


On the other hand, it was conten- 
ded by the Learned Additional Standing 
Counsel and the counsel appearing for 
opposite party No.3 that at the time 
when the Departmental Promotion Com- 
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mittee had met and considered promo- 
tion of the different incumbents, the 
petitioner was undergoing the sentence 
imposed on him and, therefore, the D. 
P.C. very rightly, though that opposite 
party No. 3 was senior to the petitioner 
and, therefore, according to the views 
expressed by the D.P.C. the opposite 
party No. 3 having been promoted then 
and counted as senior to the petitioner 
should not be now disputed. 

While considering this argument of 
the Learned Counsels appearing for the 
Opposite parties one cannot lose sigh of 
the fact that in th: gradation list of the 
staff of the circle office (vide Annexure 
V), it has been mentioned that one per- 
manent post of Head Clerk had been 
kept vacant and against item No. 4 under 
the heading ‘LSG officers’ the name of 


_ Mr. B.C. Patnaik (meaning the petitio- 


ner) has been mentioned. Presumably, 
the post was intended to be given to 
the petitioner after the order of the dis- 
ciplinary authority reducing the petitio- 
ner to the lower rank had spent its force. 
The D.P.C. that recommended petitio- 
ner’s promotion had actually taken up 
a consideration that had been deferred 
by the earlier D.P.C. 

Therefore, in view of the aforesaid 
facts and circumstances and in view of 
the clear provisions contained in the 
rule quoted above, we find no merit in 
the contention of the learned counsel 
appearing for the opposite parties. 

Hence, it is ordered that Shri B.C. 
Patnaik the petitioner is to be treated as 
confirmed in the L.S.G. grade with effect 
from 1. 4. 1968 and be treated as senior 


7 


nope 


Ja 
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to Shri S. N. Patnaik, opposite party 
No. 8 in the said grade. It is further 
directed that a Departmental Promotion 
Committee be constituted _ to consider 
further promotion of the petitioner 
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treating him senior to opposite party 
No. 3. | 

- Thus, the petitions stands allowaa 
but pieces ta costs. | 


Petition allowed 
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OBSERVATION 


(i) Compulsory Retirement—Enquiry officer holding the applicant guilty 
well as not guilty—The case is of no evidence and order set aside. 

(ii) No evidence - The Enquiry officer held that the g..ilt as alleged could 
true— Conclusicn is based on mere probilities -It is a case of no evidence. 

(iii) Court’s interference in departmental Inquiry—It is well settled that 


urt will not interfere if there is evidence, even if the reasons given by the 
quiry officer do not appeal to the court. 

(iv) Central Administrative Tribunals Act—Section 20 —Departmental 
apnel not exhausted-—-Case abmitted by High Court under Art. 226 and 
nsferred to tribunal— Charge on which compulsory retirement was of petty 
m— Applicant had already been out of job for nearly two years——Hence case 


t remitted to department, 


OBSERVED BY | 


Mr. K. P. Acharya and Mr. Arun Banerjea 
Hon’ble Members, Central Administrative Tribunal (Calcutta Bench.) 


IN 


TA No. 329 of 1986, decided on 11-4-1986, in the case of Dalip Kr, Roy, Appellant 


Union of India, Respondent. 


IMPORTANT POINT 
Euen in domestic inquiries the delinquent cannot be convicted merely on suspicion| 


obability. 


TEXT 


K. P. Acharya, J. M. The applicant 
ined the postal department in the year 
57 and had been absorbed as a Class 
‘employee in the said Departments. 

course of time, the applicant was 
omoted a Postman occupying a Class 
[post and this was in the year 1962. 
;a Postman the applicant was posted 
Dhakuria Post Office which is said to 
within the Baligunj area within the 
y of Calcutta and the permanent resi- 
nce of the applicant was in village 
10pagachi within the district of 24 
rganas. The applicant sought to make 


out a case that though he was residing 
in 33 Banerjee Lane at Dhukuria, Cal- 
cutta, his children were residing in village 
Dhopagachi and were receiving educa- 
tion ina school in village Dhopagachi 
and, therefore, the applicant claimed 


the requisite allowance or which be 
was entitled under the Children 
Education Allowance scheme. In 


view of the aforesaid nature of case 
made out by the applicant, a total sum 
of Rs. 240/- (Rupecs Two Hundred and 
forty) had been drawn by the appli- 
cant to wards such allowance for a 


pee 


ay 


73% 
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period of six months in the year 1980 


for two of his children. The Depart- 


ment had some information that a false | 
claim had been made by the applicant 


stating that he was residing in 33 Baner- 
jee Para Lane whereas according to the 
department authorities of the applicant 
the applicant was residing in Dhopaga- 
chi with his children and hence’ the ap- 
plicant was not entitled to the allowa- 
nce under the rules and furthermore he 
had deceived the Department and had 
drawn an amount to which he was not 


legally entitled On the basis of this nat-*~ 


ure of case of the Department to” 'which 
the applicant belonged. Article of 
charges were framed against applicant 
and a cepartmental proceeding was 
initiated against -the applicant. . 
the learned Enquiry officer delivered his 
findings, the disciplinary authority 
ordered compulsory retirement of the 
applicant finding that the case of the 
prosecution had been proved against 
the delinquent officer the present appli- 
cant. 


2 Being aggrieved by this order 
of compulsory retirement the applicant 
had invoked the extraordinary jurisdic- 
tion of the High Court of Calcutta under 
Article 226 of the constitution and the 
matter had been admitted for hearing. 
In the meanwhile, Administrative Tri- 
bunals Act 1985 came into force and 
hence the matter has been transferred 
to this Tribunal to be disposed of 
according to law. 


3.. The respondents have filed their 
Opposition in reply to the main petition 


‘learned Counsel 
“respondents at some length. Law is we 


After . 


has been laid down by the Suprem 
- Court in the case of Union of India v 
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| and therein it is maintained the Artic 


of charges having been satisfactori 
proved by the prosecution, the discip| 
nary authority has taken the appropria 
step in awarding the appropriate punis| 
ment to which no interference by t 
Court i is necessary when the applicar 
appeal and, ‘therefore, itis prayed thi 
the application should be dismissed. 


‘4. We have heard Mr. Asho 
Sarkar, Learned Advocate appearin 
for applicant and Sardar Amjed Al 
appearing for th 


settled that in cases of departmental en 
quiry, the Tribunal cannot go into que: 
tions of fact mooted on behalf of th 
aggrieved person but it can only it 
hands for interfernce where it is aca 
of on evidence. This cardinal Sina 


H.C. Goel. AIR 1964 S.C. 364. Thei 
Lordships were pleased to observe a: 
follows: — 


“This conclusion does no 
dispose of the appeal. It still remain 
to be considered whether the respon 
dent is not right when he contend 
that in the circumstances of this 
case, the conclusion of the Govern 
ment is based on no evidences 
whatsoever. It is a conclusio 
which is perverse and, therefore 
suffers from such an obvious ant 
patent error on the face of the 
record that the High Court would 
be justified in quashing it. Im 


i 
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dealing with writ petitions filed by 
public servants who have been dis- 
missed, or otherwise deals with so 
as to attract Art. 311 (2), the High 
Court under Art. 226 has jurisdic- 
tion to enquire whether the conclu- 
sion of the Government on which 
the impugned order of dismissal 
rests is not supported by any evi- 
dence at all. It is true that the 
order of dismissal which may be 
passed against a Government ser- 
vant found guilty of misconduct, can 
be described as an administrative 
order; nevertheless, the procedings 
held against sucha public servant 
under the statutory rules to deter- 
mine whether he is guilty -of the 
charges framed against him are in 
the nature of quasi-judicial procee- 
dings and there can be /ittle doubt 
that a writ of certiorari, for instance, 
can beclaimed bya public servant 
if- he is able to satisfy the High 
Court that the ultimate conclusion 
of the Government in the said pro- 
ceedings, which is the basis of his 
dismissal is based on no evidence. 


In fact, in fairness to the learned 


Attorney General, we ought to add 
that he did not seriously dispute this 
position in law.” 

5. In view of the aforesaid dictum 
laid down by their Lordships, the Tribu- 
nal is now required to find out whether 
the domestic enquiry out of which the 
present case arises and sought to be 
assailed by the Learned Counsel, Mr. 
Sarkar consists some evidence which has 
been upto the satisfaction of the en- 


ad | 
Lem) 
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quiring officer or the disciplinary autho- 
rity. Law isequelly well settled that 
even if the reasonings assigned by the 
enquiring officer ia coming to its own 
conclusions may not be appealing to the 
court and there is a possibility of taking 
a different view on questions of fact 
other than taken by the enquiring offi-— 
cer, yet the court would have no power 
to disturb the finding except in those 
cases where it can be conclusively said 
that there is‘no evidence. Therefore, it 
would be very much relevant to consider 
the finding of the learned enquiring offi- 
cer. The findings are mentioned in 
Annexure ‘E’ to the writ application and 
at page 46 of Annexure ‘E’ the learned 
enquiring officer has arrived at his final 
conclusion which runs :— 

From the foregoing paragraphs it 
will be seen that though it could not 
be clearly established that Shri Dilip 

Ray was not a tenant of 33 Banerjee 
Para. Lana, Calcutta-31, yet the evi- 
dence produced and examined du- 
ring enquiry shows the probability 
that Shri Roy was notatenant of 
the said premises”’. | 
6. In my opinion the learned en- 
quiring officer has tricd to blow hot and 
cold inthe same breath. In one strain 
the learned enquiring, Officer states that 
the prosecution had failed to establishing 
its case that the applicant was not resid- 
ing as a tenant in 33 Banerjee Para Lane 
and in another breath the learned officer 
states that from the evidence produced 
and examined during the enquiry, the 
case of the prosecution has been 


os ea a) 


4 JV 
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probablised and due to such probaility, 
he comes to the conclusion that the appli- 
cant was not a tenant of 33 Banerjee Para 
Lane. In this connection, I would like 
to refer to the observations of their 
Lordships in the case of Union of India 
v. H.C. Goel (Supra). 

Their, Lordships have also been ple- 
ased to lay down as follows ; 


“Though we really appreciate the 
anxiety of the appellant,to. root out 
corruption from public servant, we 
cannot ignore the fact that in carry- 
ing out the said purpose more sus- 
picion or probaility should not be 
allowed to take the place of proof 
in domestic enquiries. It may be 
that the technical rules which govern 
criminal trals in court may not nece- 
ssarily apply to disciplinary procee- 
dings but nevertheless the principles 
that in publishing the guilty, scrupul- 
ous care must be taken to see that 
the innocent are not punished ap- 
plies as much to regular criminal 

- trials as to disciplinary enquiries held 
under statutory rules.” 


From the above dictum laid down by 
their Lordships it is crystal clear that 
even in domestic enquiries the delin- 
quent cannot be convicted merely on sus- 
picion/probability. There must be satis- 
factory evidence to come to an irresis- 
table conclusion that the prosecution has 
proved his case against the delinquent 
officer with satisfactory evidence. 


7. Appling the principles laid down 
by their Lordships in the above quoted 
judgement to the facts of the present 
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case one would find that the learned en- 
quiring officer (if | may repeat) in one 
strain conclusion that the prosecution has 
failed to establish that applicant was not 
a tenant in 33 Banerjee Lane and in ano- 
ther strain he drives himself to a conclu- 
sion that the evidence adduced before 
him probabilised the case of the prosecu- 
tion which has been clearly denounced 
by the Supreme Court in the above men- 
tioned judgement. 


8. Therefore, in view of the findings 
and the conclusion arrived at by the 
learned enquiring officer we have least 
hesitation in our mind to conclude that 
this isa case where there is no evidence 
to bring home the charge satisfactorily 
against the delinquent officer and, there- 
fore, the enquiry report and the final 
order passed by the disciplinary authority 
is bound to be quashed.”’ 


9. Before we pass a final order, one 
point was raised by the learned counsel 
for the respondents. Mr. Ali that without 
exhausting the remedies available to the 
applicant by way of appeal. it was unjus- 
tified on the part of the applicant to rush 
to the court and especially in view of the 
fact that Section 20 of the Administrative 
Tribunal Act created a bar for the Tribu- 
nal to admit any matter without the reme- 
dies being exhausted and therefore this 
application should be dismissed. True 
Section 20 of the Administrative Tribu- 
nals Act contemplates that the Tribunal 
Shall not originally admit an applica- 
tion without remedies being exhausted. 
But, so far as the present applicant, is 
concerned, it was under Article 226 of 
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Constitution filed in the High Court and 
the learned Judge of the High Court had 
admitted this case of hearing and the 
provisions contained under the Adminis- 
trative Tribunals Act would have no 
application to the present case because 
it was filed in the year 1984. True it is 
that Courts at times have fact inclined 
toheara particular applicant after the 
remedies are exhausted but it was not 
disputed that there are bed roll of judge- 
ments of High Courts and that of the 
Supreme Court where protection :has 
been given to a particular aggrieved 
person even if that particular person 
has not exhausted the remedics because 
of peculiar facts and circumstances 
involved in that particular case Though 
we have taken a serious note of the 
aforesaid submission of the Jearned 
Counsel, Mr. Ali and though we could 
have dismissed the application for other 
remedies not having being exhausted 
yet keeping in view the fact that there 
being no evidence in this particular case 
and if conceding for the sake of argu- 
ment the case of the prosecution was 
true, a paltry amount of Rs. 240/- (Rup- 
ees Two hundred and Forty) being 
involved did not think it prudential/wor- 
thwhile/justified in making the applicant 
to face further hazards especially when 
he has been deprived of his bread for 
such a long period. Therefore, keeping 
in view these peculiar facts and circu- 
mstances involved in this case, we 
did not think it justified to accept the 
aforesaid submission of the learned 
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Counsel Mr. Ali. 


10. In view of the aforesaid discus- 
sions and the findings given by us the 
charges/enquiry report/final order of the 
disciplinary authority compulsorily reti- 
ring the applicant are hereby set aside 
and it is directed that the applicant be 
put into service with effect from the 
date on which he was compulsorily 


retired. Thus the application stands 
allowed but without costs. 
Arun Banerjea, Member. While I 


agree to the above mentioned findings 
and conclusions of my learned Brother, 
I would like to put on record the fact 
that the applicant did not chose to go 
for a departmental appeal. I entirely 
agree with the finding the punishment 
awarded is far too harsh, even if the 
facts of allegations are fully established. 


~ Under the circumstances, I feel that the 


concerned departmental authorities 
would have this case Sympathetically on 
appeal. Accordingly, I would have 
liked to remand this case back to the 
Department. However, I am resisting 
from ordering such a course in view of 
the fact that the applicant has already 
suffered for nearly two years of unempl- 
oyment. Deferring admission on the 
case furher would result in additional 
harassment. 


Under the circumstances, I agree 
with my learned Brother that the Disci- 
plinary proceedine be quashed and the 
applicant be reinstated in his service. 

Application allowed, 


hs 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


Report No. 145, p. 01 | V. Khalid 
judge 
Supreme Court of India 


OBSERVATION 


Industrial Disputes Act 1947 as amended in 1982—Section 17-B- Ingre- 
dients of. 

ID. Act, 1947 (as amended in 1982) Section 17-B—When can the benefit 
of section 17-B be denied to a workman, 

Interpretation of Statates—‘“Purpose of objects and Reasons”’, 

interpretation of Statutes—-Porposive interpretation —Court’s Duty. 
__ 1. D. Act 1982 Section 17-B—Benefit of the provisions must be given in case 
of an award which had become final even though the award was made prior 
the incorporation of the Section. 


OBSERVED BY 


Mr. V. Khalid and 
Mr. G. L. Oza 
Hon’ble Judges, Supreme Court of India 


IN 


C. A. 1251 of 1986 (C. M. 4006/1984 of Delhi High Court) decided on 4-4-1986, 
in the case of Bharat Singh, Appellant v. Management New Delhi Tuberculosis Centre 
and ors. Respondents. 


IMPORTANT POINT 


Where the new statute only gives recognition to an already prevailing power of the 
ourts, it can be interpreted to have retrospective effect also. 


TEXT 


Khalid, J. :—Section 17-B was inser- to be decided in this appeal by special 
ed in the Industrial Disputes (Amend- leave by the workman is, whether Section 
ent) Act, 1982 (Act 46 of 1982) This 17-B applies to awards prior to 2Ist day 
eceived the assent of the president on of August, 1984. The Delhi High Court 
ugust 31, 1982. It was directed that held, in the Judgement under appeal, that 


he commencement of the Act would be the section applied only to awards that 
n such date as the Central Government were passed subsequent to the coming 
ay, bya Notification in the Official into force of this Section, namely 2Ist 
azette, appoint. The Central Govern- August, 1984. 

ent appointed the 21st day of August, 2. The appellant joined the Manage- 


984, as the date on which the Act would ment of New Delhi Tuberculosis Jawa- 
me into force. The question that falls harlal Nehru Marg, New Delhi, as a peon 


a) 
mat 
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against a permanent regular post. He was 
thereafter promoted asa Daftry. Bya 
Memorandum dated September 13, 1975, 
the Management informed the appellant 
that his services were not required with 
effect from September 13, 1975 afternoon 
and his services were thus terminated : 
He was paid one month’s salary in lieu 
of notice. The appellant kept quite for 
three years, obviously because the Mana- 
gement Hospital, as per the law as it then 
stood, was not an industry. It was in the 
year 1978, that this Court gave the Judge- 
ment in Bangalore Water Supply case. 
Subsequent to that the appellant raised 
an industrial dispute. The Delhi Admi- 
nistration, as per its Order dated August, 
6,1969 referred the following dispute dis- 
pute for adjudication : 


*‘whether termination of the servi- 
ces of the workman Shri Bharat 
Singh is justified and/or illegal, and 
if so to what relief is he entitled?”’ 


The presiding Officer of the Labour 
Court, in his award dated September 28, - 


1983, held that the termination of the 
services of the appellant was wrongful 
and illegal and that he was entitled to be 
reinstated with continuity of service. 
The Labour Court directed that the 
appellant would be entitled to back 
wages with effect from 19th May, 1979 
only, at the rate at which he was drawing 
then when his services were termina- 
ted. The award was published in the Gaze- 


tte by Notification dated November 2, 
1983. 


3. On January 31, 1984, the Mana- 
gement moved the Delhi High Court, 
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under Article 226 of the Constitution o 
India challenging the award and appliec 
for stay of the operation of the award 
The High Court directed stay of the ope: 
ration of the award, during the pendency 
of the writ petition on condition that the 
Management deposited 25 per cent of the 
amount as determined by the Labour 
Court, Delhi, in respect on the back 
wages. The High Court permitted the 
appellant to withdraw the amount on 
furnishing security ; (we are told that the 
amount was not withdrawn by the appe- 


-ilant since he could not furnish security) 


On December 12, 1984, the appellant 
moved an application under Section 17-B 
of the Act read with Section 151 of the 
Code of Civil Procedure, for a direction 
to the Management to pay him full wages 
last drawn by him, during the pendency 
of the writ petition. His case was that 
Section 17-B mandated the Court to pay 
full wages if the conditions in that Sec- 
tion were satisfied. This was opposed 
by the Management. The High Court 
after considering the rival contentions 
came to the conclusion that Section 17-B 
had applications only to cases where the 
awards were passed after the commence- 
ment of Section 17-B;in other words, 
after August 21, 1984, and that since the 
award in this case was prior to August 2, 
1984, it has no application. Accordingly, 
the High Court dismissed the petition 
filed by the workman. Hence this appeal 
by special leave at the instance of the 
workman. | 

4. We are have concerned only 
with the interpretation of Section 17-B. 
The appellant’s learned counsel relied 
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upon a decision of this Court in Rustom 
& Horns by (1) Ltd. v. T.B. Kadam (1976) 
LS.C.R. 119 where this Court construed 
the language of Section 2-A of the Act: 
while the learned counsel for the Mana- 
gement strongly relied upon two deci- 
sions of this Court which construed the 
language of Section 11-A and which 
according to him, was in pari materia 
with Section 17-B. The cases are Works- 
men of Firestone Tyre & Rubber Co. of 
India, Pvt. Ltd. v. The Management and 
Others (1973) 3S.C.R. 587 and Gujarat 
Mineral Development Corporation v. Shri 
P.H. Brahmbhatt (1974) 2S. C.R. 128. 

5. Before we deal with the rival 
contentions, it would be useful to read 
Section 17-B with which we are concer- 
ned. 


*17B. Where in any case, a 
Labour Court, Tribunal or National 
Tribunal by its award directs rein- 
statement of workman and the emp- 
Joyer prefers any proceedings agai- 
nst such award in a Higher Court 
or the Supreme Court, the emplo- 
yer Shall be liable to pay such work- 
man, during the period of pendency 
of such proceedings in the High Court 
or the Supreme Court, full wages 
last drawn by him, inclusive of any 
maintenance allowance admissible to 
him under any rule if the workman 
had not been employed in any esta- 
blishment during such period and an 
affidavit such work man had been 
filed to that effect in such Court: 

Provided that where it is proved 
to the satisfaction of the High Court 
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or the Supreme Court such work- 
man had been employed and had 
been receiving adequate remunera- 
tion during any such period or part 
there of, the Court shall order that 
no wages shall be payable under 
this section for such period or part, 
as the case may be.”’ 


The three necessary ingredients 
for the application of this Section are 
(i) the Labour Court should have directed 
reinstatement of the workman, (ii) the 
employer should have preferred procee- 
ding against such aware in the High 
Court or in the Supreme Court, (iii) that 
the workman should not have been emp- 
loyed in any establishment during such 
period. 


6. The question now before us is 
whether a workman would be denied the 
benefit of this Section, even if all the 
above three conditions are satisfied, if 
the award was prior to August 21, 1984? 
We may even at this stage, say that in 
cases where the award had become final 
prior to August 21, 1984, Section 17-B 
connot be pressed into service to reopen 
the same. It is only when the award is 
challenged and the challenge is pending, 
that the Section becomes operative. 


7. It is common knowledge that 
even before Section 17-B was enacted, 
Courts were, in their discretion, award- 
ing wages to workmen when they felt 
such a direction was necessary but that 
was only a discretionary remedy depen- 
ding upon Court to Court. Instances are 
legion where workmen have been dra- 
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gged by the employers in endless 
litigation with preliminary objections 
and other technical pleas to tire them 
out. 

A fight between a workman and his 
employer is often times an unequal fight. 
The legislature was thus aware that be- 
cause of the long pendency of disputes 
in Tribunals and Courts, on account of 
the dilatory tactics adopted by the em- 
ployer, workmen had suffered. It is aga- 
inst this background that the introduction 
of this Section has to be viewed and its 
effects considered. 

8. The objects and reasons for 
enacting the Section is as follows: 

“When Labour Courts pass award 
of reinstatement, these are often 
contested by an employer in the 
Supreme Court and High Courts. It 
was felt that the delay in the imple- 
mentation of the award causes hara- 
ship to the workman concerned. 
It was, therefore, proposed to pro- 
vide the payment of wages last drawn 
by the workman concerned, under 
certain conditions, from the date of 
the award till the case is finally deci- 
ded in the Supreme Court of High 
Courts.” 


9. The objects and_ reasons 
given an insight into the background 
why this Section was _ introduced. 
Though objects and reasons cannot be 
‘the ultimat guide in interpretation of 
Statutes, it often times aids in finding 
out what really persuaded the legisla- 
ture to enact a particular provision. The 
objects and reasons here clearly spell 
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out that delay in the implementation of 
the awards is due to the contests by the 
employer which consequently cause 
hardship to the workmen. If this is the 
object, then would it be in keeping with 
this object and consistent with the prog- 
ressive social philosophy of laws to deny 
to the workmen the benefits of Section 
simply because the award was passed, for 
example just a day before the Section 
came into force? In our view it would be 
not only defeating the rights of the work- 
man but going against the spirit of the 
enactment. A rigid interpretation of this 
Section as is attempted by the learned 
counsel for the respondents would be 
rendering the wrokman worse off after 
the coming into force of this Section. 
This section has in effect only codified 
the rights of the workmen to get their 
wages which t'1ey could not get in time 
because of the long drawn out process 
caused by the methods employed by 
the Management. This Section, in other 
words, gives a mandate to the Courts 
to award wages if the conditions in the 
Section are satisfied. 


10. In interpretation of statutes, 
Court have steered clear of the rigid 
stand of looking into the words of the 
Section alone but have attempted to 
make the object of the enactment 
effective and to render it benefits into 
the person in whose favour it is made, 
The legislators are entrusted with the 
task of only making laws. Interpretation 
has to come from the Courts. Section 
17-B on its terms does not say that it 
would bind awards passed before the 
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date when it came into force. The res- 
pondents’ contention is that a Section 
which imposes an _ obligation for the 
first time, cannot be made retrospective. 
Such sections should always be conside- 
red prospective. In our view, if this sub- 
mission is accepted, we will be defeating 
the vary purpose for which this Section 
has been enacted. It is here that the 
Court has to evolve the concept of pur- 
posive interpretation which has found 
acceptance whenever a progressive social 
beneficial legislation is under review. We 
share the view that where the words of 
a statute are plain and unambiguos effect 
must be given to them Plain words have 
to be accepted as such but where the 
intention of the legislature is not clear 
from the words or where two construc- 
tions are possible, it is the Court’s duty 
to discern the intention in the context 
of the background in which a particular 
Section is enacted. Once such an inten- 
tion is ascertained the Courts have nece- 
ssarily to give the statute a purposeful 
ora functional interpretation Now it is 
trite to say that acts aimed at social ame- 
lioration giving benefits for the havenots 
should receive liberal construction. It is 
always the duty of the Court to give 
such a construction to a statute as would 
promote the purpose or object of the 
Act. Aconstruction that promotes the 
purpose of the legislation should be pre- 
ferred to a literal construction. A cons- 
trucion which would defeat the tights 
of the havenots and the underdog and 
which would lead to injustice should 
always be avoided. This Section was in- 
tended to benefit the workmen in certain 
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cases. It would be doing injustice to the 
Section if were to say that it would not 
apply to awards passed a day or two be- 
fore it came into force. 

11. The learned Counsel for the 
appellant invited our attention to a deci- 
sion of this Court in Rustom & Hornsby 
(1) Ltd. v. T. B. Kadam, where this 
Court was considering the scope of Sec- 
tion 2-A of the Act. Section 2-A provi- 
des thus : 

‘“‘Where any employer discharges, 
dismisses, retrenches of otherwise 
the services of an individual work- 
man, any dispute or difference bet- 
ween that workman and his emplo- 
yer connected with, or arising out 
of, such discharge, dismissal, retren- 
chment or termination shall be dee- 
med to be an industrial dispute not- 
withstanding that no other work- 
man nor any union of workmen is 
a party to the dispute.” 

Before this section was enacted, there 
was a bar for individual workman to 
raise an industrial dispute. Jt was this 
bar that the management put forward in 
that case. 

12. It was contended that the refe- 
rence was bad since the dismissal took 
place before December 1, 1965, on which 
date the Section came into force. This 
Court did not accept this plea. The ap- 
pellant’s counsel submits that Section 
2-A and Section 17-B are more or less 
similar in their phraseology and when 
this Court gave Section 2-A_retrospecti- 
vity, Section 17-B should also be treated 
alike. This is what this Court said while 
dealing with Section 2-A: 
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“When the Section uses the words 
‘where any employer discharges, dismis- 
ses, retrenches or otherwise terminates 
the services of an individual workman, 
it does not deal with the question as to 
when that was done; it refers to a situa- 
tion or a state of affairs. In other words 
where there is a discharge, dismissal, 
retrenchment or termination of service 
otherwise the dispute relating to such 
discharge, dismissal, retrenchment or 
termination of service be comes an in- 
dustrial dispute. It is no objection to 
this to say that this interpretation would 
lead to a situation where the disputes 
would be reopened after the lapse of 
many years and referred for adjudication 
under Section. 


The question of creation/new right 
by Section 2-A is also not very relevant. 
Even before the introduction of Section 
2-A a dispute relating to an individual 
workman could become an industrial 
dispute by its being sponsored by a lab- 
our union ora group of workmen. Any 
reference under Section 10 would be 
made only sometime after the dispute 
itself has arisen. The only relevant 
factor for consideration in making a 
reference under Section 10 is whether 
an industrial dispute exists or is appre- 
hended. There cannot be any doubt 
that on the day the reference was made 
in the present case, an industrial dispute 
as defined under Section 2-A did exist.”’ 


13. The appellant’s counsel relied 
upon the above observation and conten- 
ded that even though the words used 
are in the future tense, dencting some- 
thing to happen in future, the Section 
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was held to operate retrospectively also 
and that similar is the case with section 
17-B. The learned counsel for the res- 
pondents met this argument with the 
plea that Section 2-A was only a defi- 
nition Section and no support could be 
drawn from the above judgement for the 
purpose of this case. In our view the 
principle, laid down in the above deci- 
sion, cannot be dismissed so lightly, be- 
cause this Court extended the benefit 
of this Section to a dispute that existed 
before the Section came into force, not- 


withstanding the fact that the Section 


used furture tense regarding the dispute. 
We agree that Section 2-A isa defini- 
tion Section. Still this Court gave ita 
retrospective construction. We feel, some 


support is available to the appellant from 
this decision. 


14. The respondental counsel re- 
lied heavily upon two decisions of this 
Court, referred above, dealing with Sec- 
tion I1J-A of the Act. Section 11-A read 
as follows: 

“Where an industrial dispute rela- 
ting to the discharge or dismissal 


of a workman has been referred to 
a labour Court, Tribunal or Natio- 


nal Tribunal/for Adjudication and 
in the course of the adjudication 
proceedings, the Labour Court, 
Tribunal or National Tribunal, 
as the case may be, 
is satisfied that the order of  dis- 
charge or dismissal was not justified, 
it may, by its award, set aside the 
order of discharge or dismissal and 
direct reinstatement of this work- 
man on such terms and conditions, 
if any, as it thinks fit, or given such 
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other relief to the workman inclu- 
ding the award of any lesser punish- 
ment in lieu of discharge or dismis- 
sal as the circumstances of the case 
may require; 

Provided that in any proceeding 
under this section the Labour Court, 
Tribunal or National Tribunal, as 
the case may be shall rely on the 
materials on record and shall not 
take any fresh evidence in relation 
to the matter.”’ 

By this Section, Tribunals were conferred 
with a new jurisdiction. The question 
arose whether this jurisdiction conferred 
for the first by Section 11-A, could be 
extended retrospectively. While dealing 
with Section 11-A, this Court stated as 
follows in Workman of Messers Firestone 
Tyre & Rubber Co. of India Pvt Ltd. v. 
The Management and Other. 

**’..We have pointed out that this 
position has now been changed by 
Section 11-A. The section has the 
effect of altering the law by abridg- 
ing the rights of the employer inas- 
much as it gives power to the Tri- 
bunal for the first time to differ both 
on a finding of misconduct arrived 
at by an employer well as the puni- 
shment imposed by him. Hence in 
order to make the section applicable 
even to disputes, which has had 
been referred prior to the coming 
into force of the section, there 
should be such a express and mani- 
fest indication in the section. There 
is no such express indication. An 
inference that the section applies to 
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proceedings, which are already pen- 
ding, can also be gathered by neces- 
sary intendment. In the case on 
hand, no such inference can be 
drawn as the indications are to the 
contrary. We have already referred 
to the proviso to section 11-A which 
states in any ploceeding under this 
section’. A proceeding under the 
section can only be after the section 
has come into force. Further the 
section itself was brought into 
force some time after the Amend- 


‘ment Act was. passed. These 


circumstances as well as the scheme 
of the section and particularly the 
wording of the proviso indicate 
that section 11-A does not apply to 
disputes which had been referred 
prior to 15-12-1971. The Section 
applies only to disputes which are 
referred for adjudication on or after 
15-12-1971. To conclude, in our 
Opinion, section 11-A has no appli- 
cation to disputes referred prior to 
15-12-1971. Such disputes have to 
be dealt with according to the deci- 
sions of this Court already referred 
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This Court approved this conclusion in 
Gujarat Mineral Development Corpora- 
tion v. Shri P. H. Brahmbhatt thus ; 


‘s .. The next question is whether 
Section 11-A of the Act is applica- 
ble to this case. That Section pro- 
vides that where an industrial dis- 
pute relating to the discharge or 
dismissal of a workman has been 
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referred to a Labour Court. Tribu- 
nal or National Tribunal for adju- 
dication and in the course of the 
adjudication proceedings, the Lab- 
our Court, Tribunal or National 
Tribunal as the case may be, is satis- 
fied that the order of discharge or 
dismissal was not justilied, it may 
by its award, set aside the order of 
discharge or dismissal and direct 
reinstatement of the workman on 
such terms and conditions, if any 
as it thinks fit, or give such other 
relief to the workman including the 
award of any lesser punishment in 
lieu of discharge of dismissal as the 


circumstances of the case may 
require. We are, however, not 


concerned with the several question 
which may arise thereunder, because 
the section itself will not apply to 
an industrial dispute referred prior 
to December 15, 1971, when sec- 
tion 1l-A was brought into opera- 
tion. It was held by this Court 
inthe Workmen of M/s Firestone 

Tyre & Rubber Co., or India (Pvt-) 

Ltd. v. The Management and others 

(1978- I. L. L. J. 278) that this sec- 

tion has no retrospective operation 

on the pending references......”” 

15. According to the respondents’ 
counsel, these two decisions clearly cover 
the question involved in this appeal also. 
We feel that this submission cannot be 
accepted for more than one reason. 
Section !1-A, confers a jurisdiction on 
the Labour Court, Tribunal or National 
Tribunal to act ina particular manner 
which jurisdiction it did not have prior 
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to the coming into force of Section 11-A. 
This the:reason why this Court held that 
Section 11-A cannot apply to procee- 
dings before it came into force. The 
conferment of a new jurisdiction can 
take effect only prospectively except 
when a contrary intention appears on 
the face of the statute. Section 11-A 
plainly indicates its prospective operation. 
This is made clear in the proviso to the 
section when it say ‘“‘provided that in 
any proceeding under this Section”. 
This can only mean something relatable 
toa stage after the Section came into 


being. That is not the case with Section 


17-B Here it is not the conferment of a 
new jurisdiction but. the condification 


in statutory form of a right available to 
the workman to get back-wages when 


certain given conditions are  satis- 
fied. There are no words in the Section 
to compel the Court to hold that it can- 
not operate retrospectively. Before 
Section 17-B was introduced there was 
no bar for Courts for awarding wages. 
Of course the workman had no right to 
claim it. This Section recognizes such 
aright. To construe it ina manner 
detrimental to wokmen would be to 
defeat its object. 

16. In our considered view, there- 
fore the High Court was in error in hol- 
ding that the legislature did not intend 
to give retrospective effect to Section 
17-B. We hold that Section 17-B applies 
even to awards passed prior to August 
21, 1984, if they have not become final. 
We set aside the judgement of the High 
Court and allow this appeal with costs, 
quantitified at Rs. 3000/- 
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OBSERVED BY _ 


Mr. D. V. Sehgal 
Hon’ble Judge, Punjab & Harayana High Court 
7 3 IN 
C. W. P. 1220/1979, decided on 24-1-1986, in the case of Tarsam Lal Arora 


Petitioner v. State of Punjab, Respondent. | 
IMPORTANT POINT 


When the promotion was approved by competent authority, fault in initial appo- 
intment by lower authority is tacitly rectified. 


| | TEXT 
D. V. Sehgal, J. :—The petitioner 

was appointed as Ward Servant in Octo- — 
ber, 1964, in the M. D. Hospital, Moga, 
through the agency of Employment 
Exchange. He has passed the Higher 
Secondary Examination with Science as 
one of the subjects. He was appointed 
as Store Keeper on purely temporary 
basis for six months by the Chief Medi- 
cal Officer, Ferozepur, vide order dated 
1-11-86 Annexure P. 1, or till the date a 


the latter vide dated  17-4-1968 
Annexure p. 3 on the condition that he 
should deposit cash security of Rs. 5C0/- 
in the post office pledged in favour of 
the Chief Medical Officer, Ferozepur, 
and should give personal surety of Rs. 
1000/- under rule 3.5 of the Sub Treasury 
Rules, which was duly complied with. 
The Chief Medical Officer again recom- 
mended vide his letter dated 3-7-1970 
Annexure p. 4 that keeping in view the 


candidate recommended by the Subordi- 
nate Services Selection Board, Punjab 
was appointed in the said hospital, 
whichever was earlier. The Chief Medi- 
cal Officer, Ferozepur, made a reference 
to the Director Health Services, Punjab, 
vide letter dated 22-11-1967 Annexure p. 
2 for allowing the petitioner to continue 
temporarily in service beyond six mon- 
ths. This permission was granted by 


satisfactory work and conduct he should 
be allowed to continue in service as Store 
Keeper. It appears that the Director, 
Health Services, vide letter dated 
6-2-1970 Annexure p. 5 had allowed him 
to continue in service on the conditions 
already laid down. A copy of this letter 
was, however, forwarded to the Senior Me- 
dical Officer under whom he was working, 
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vide endorsement dated 28-8-1970. The 


petitioner, thus, continued working as 
such till 1-10-1975 when Civil Surgeon 
Faridkot, reverted him to the post of 
Ward Servant. Ona representation made 
by him, the Director Health and Family 
Planning, Punjab, vide order dated 
3-7-1976 set aside the order of reversion 
and he was posted as Store Keeper in 
the office of the Principal Medical Officer, 


Sunder Nagar, against a vacant post. It 


is not in dispute that since then the peti- 
tioner has been continuing on the post 
of Store Keeper. 

2. As order of the President of 
India dated 3-5-1977 Annexure P. 7 iss- 
ucd directions to the effect. that ad hoc 
employees who had been employed _ thro- 
ugh the employment exchanges and by 
an authority competent to make appoint- 
ments and who had completed a mini- 
mun of one year’s service on 31-3-1977 
should be appointed in the service on 
regular basis with effect from 1-4-1977 
provided they fulfil the academic qualifi- 
cations including experience, if any pres- 
cribed for the posts as also the condition 
of age at the time of the first appoint- 
ment as such. The services of the peti- 
tioner were, however, not regularised in 
accordance with directions contained in 
Annexure P. 7 by the Regularisation 
Committee as communicated vide.office 
order dated 26-3-1979 Ann. P. 8. of the 
Director Health and Family Welfare, 
Punjab, on the ground that he did not. 
possess the requisite qualifications/experi- 
ence initially for the post of Store 
Keeper. He, therefore, challenged the 
order Annexure P. through the present 
Writ petition, 
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3. It was contended by the learned 
counsel for the petitioner that the requi- 
sit qualification for the initial appoint- 
ment as Store Keeper was Matric/Higher 
Secondary or its equivalent. The Direc- 
tor Health and Family Welfare, Punjab 
who filed the written statement on behalf 


of the respondents, however, contended 
that besides the above academic qualifi- 


cations, one year’ experience in handing 
and maintenance of store and stock keep- 
ing preferable of a Government concern 
was also a requisite qualification. Accor- 
ding to him the appointing authority of 
a Store Keeper was the Director but the 


‘petitioner had been appointed initially 


by the Chief Medical Officer. The order 
Annexure P. 8 was, thus, jutified. 


4. Having heard the learned coun- 
sel for the parties. I have reached the 
conclusion that this petition must suc- 
ceed. No doubt, the petitioner was 
originally appointed as Store Keeper by 
the Chief Medical Officer, Ferozepur, 
but his appointment as such was appro- 
val and continued by the Director, Health 
Services Punjab, vide order Annexu- 
res P. 3 and P. 5, and when he was rever- 
ted to the post Ward Servant, his rever- 
sion was set aside again by the Director — 
vide his order Annexure P. 6. It is thus 
clear that the appointment of the petitio- 
ner as Store Keeper was made with the 
tacit approval of the Director, who was 
the appointing authority. The lack of 
the condition of experience at his initial 
appointment as Store Keeper on 
1-11-1986 loses significance for the simple 
reason that by 1-11-1967 he had alre- 
ady acquired the requisite experience 
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nd ad hoc service was continued from 
ime to time subsequent thereto with the 
ipproval of the Director. Even if the 
ippointment for lack of experience was 
rregular at the initial stage, on his acqui- 
ing experience of one year as Store 
Keeper he became eligible for regular ap- 
,ointment. For this view, I find support 
‘orm Ram Sarup v. State of Haryana aad 
others. 


ae | 
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5. Consequently, this petition is 
allowed with costs, the order dated 26- 
3-1979 Annexure p. 8 is quashed and the 
respondent is directed to regularise the 
services of the petitioner with effect from 
1.4.1977 in accordance with the directions 
contained order Annexure p. 


7. The costs are assessed at Rs. 200/- 


Petition allowed, 
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OBSERVED BY 
Mr. S. P. Mukerji and 
| Mr. H. P. Bagchi 
Hon ble Members, Central Administrative Tribunal (Delhi Bench). 
IN 


T. A. No. 1129/1985, decided on 11-7-1986, in the case S.C. Jaj a 
) , .C. Jain, Petit , 
- Union of India & Ors, Respondents. As: in, Petitioner v 


{MPORTANT POINT 
Once an ad hoc employee receives entry in the seniority and eligibility list, he auto- 
matically derived his right to count his continuous service prior to its regularisation, for 
the purpose of seniority. 
TBXT 


S. P. Mukerji, A.P. Bagchi, Judicial - 


_ Member :—The petitioner who was work- 
_ingas Technical Assistant in the Office 
of the Director, National Institute of 
Communicable Diseases under the Mini- 
stry of Health and Family Welfare had 
moved the Hon’ble- High Court of 
Delhi on 8-5-1985 with a writ petition 
under Article 226 of the Constitution of 
India praying that he should be declared 
senior to Respondent No. 4 and thereby 
he should be appointed as Superinten- 
dent by quashing the order of promo- 
tion of Respondent No. 4 to that post. 
He has also prayed that the Memo 
dated 3-1-1985 issued by the Director 
of the Institute rejecting his represen- 
tation should also be quashed. The 
petition stands transferred to the Tri- 
bunal under Section 29 of the Adminis- 
trative Tribunrl Act. Brief material 


facts of the case which are not in dispute 
can be summarised as follows. 


2. The Petitioner started his career 
in the Institute as an Accountant in hte 
scale of Rs. 80-220 (revised to 130-300 
with effect from 1-7-1959) and was pro- 
moted as Technical Assistant in the 


~ scale of Rs. 210-425 on an ad hoc basis 


with effect from the forenoon of 29-]2- 
1972. appointment was on ad hoc basis 
as the Recruitment Rules for the post of 
Technical Assistant had not been finali- 
sed. When the Recruitment Rules were 
finalised on 30-12-1978, the petitioner’s 
appointment was regularised as Techni- 
cal Assistant with effect from 30-12-1978 
itself. He was confirmed as Technical 
Assistant on 1-5-1985. 


3. AS 
No. 4 Shri 


against this, Respondent 
Ram Prakash started his 
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career as an Accountant-cum-Cashier 
in the National Fitness Cops under the 
Ministry of Finance on 16-10-1959 and 
was promoted as Head Clerk in the 


scale of 210-380 ona regular basis with 
‘effect 6-6-1982. When that post was 


declared to be surplus he was transfer- 
red the Surplus Cell under the Depart- 
ment of personnel & A. R. on 1-7-1972 
and on the afternoon of 29-12-1972 he 
was appointed as Head Clerk on a regu- 
lar in the National Institute of Commu- 
nicable Diseases (NICD) where the 


Petitioner was also promoted as Techni- 
cal Assistant from the forenoon of that 


very day. The Respondent No 4 was 
confirmed Head Clerk with., effect from 
1-1-1980. 

4, The tie started between the Peti- 
tioner and Respondent No. 4 when the 
post of Superintendent in the NICD fell 
vacant. In accordance with the Recruit- 
ment Rules for the post of Superinten- 
dent, Head Clerk and Technical Assis- 
tants with five years of regular service 


were eligible. In accordance with the 
same rules, the post was a non-selection 


post, that is it was to be filled up on 
the basis of seniority subject to the rejec- 
tion of the unfit. The Departmental 
promotion Committee met on 30-1-1982 
and considered the cases of both the Pe- 


titioner as well as Respondent No. 4 and 
recommended to await a decision on the 


representation which the Petitioner had 
filed with the Director General of Health 
Service claiming that he was senior to 
the Respondent No. 4. The D.G.H.S. de- 
cided the representation of the Petitioner 
against him and informed the NICD on 
19-6-1982 that Respondent No. 4.-may be 
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treated as Senior tothe petitioner. It 
appears that the Director of NICD had 
some reservations about D G.H.S’s de- 
cision but the D.G.H.S. pressed upon 
him on 18-11-1983 to issue order of pro- 
motion of Respondent No. 4 immedia- 
tely, under intimation to his _ office. 
Accordingly, orders of ad hoc appoint- 
ment of Respondent No. 4 as Superin- 
tendent with effect from 19-11-1983 were 
issued. Later, another order was issued 
preponing the promotion of Respondent 
No. 1 to 3, respondent No. 4 had been 
‘informally’ discharging the duties of the 


- Superintendent from 1981 itself. This 


fact is challenged by the Petitioner who 
claims that it was he who had been dis- 
charging the duties of Superintendent. 

5. We have heard the arguments of 
the learned counsel for both the parties 
and gone through the documents care- 
fully. 

6. The basic question to be decided 
is the inter-seniority between the Petitio- 
ner as Technical Assistant and Respon- 
dent No. 4 as Head Clerk. The pay 
scale of Technical Assistant is admitte- 
dly Rs. 210-425 in accordance with the 
Memorandum of the 29th December, 
1972 (Annexure P-II to the petition ) 
whereas the pay scale of the Head Clerk 


is 210-380 in accordance with the order 
of 15th December, 1968 (Annexure 


R-II to the additional affidavit filed 
by the petitioner). Thus the post of 
Technical Assistant is a shade higher 
than. that of the Head -Clerk. _ It 
is also admitted that whereas the pe- 
titioner was promoted as _ Technical 
Assistant, though in an ad hoc capacity 
from the forenoon of 29-12-1972, the 
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respondent No. 4 was appointed as Head 
Clerk with effect from the afternoon of 
that very day. If we do not make any 
distinction between ad hoc and regular 
appointment for purpose of seniority 
the petitioner having been promoted 
earlier as Technical Assistant should 


Legitimately be senior to respondent No. 
4. The question which has. been raised 


repeatedly and vehemently by the Res- 
pondents is that ad hoc service should not 
count for seniority or confirmation. It 
admitted that the Petitioner was appoin- 
ted as Technical Assistant on an ad hoc 
basis with effect from 29-12-1972 merely 
because the Recruitment Rules for that 


post had not been framed by then. When 
the Recruitment Rules were finalised on 


30-12-1971, the Petitioner’s appointment 
was straightaway regularised with effect 
from that very day, it has been held by 


the Hon’ble High Court of Delhi in Kul- © 


deep Chand Sharma and another v. 
Delhi Administration and another 1978 
(2) S.L.R. Page 379 that once an ad hoc 


appointee is eventually selected for the 
post in a regular selection on framing of 


Recruitment Rules the regular appoint- 
ment would relate back to the date of ad 
hoc appointment. Wecan do no better 
than quote verbatim the relevant portions 
from the judgenient itself :— 

‘‘Whether any rights flow from 
the order of September 7, 1976 by 
which the petitioners were appoin- 
ted on purely temporary, emergent 
and ad hoc basis for a specified 
period or till further orders which 
could be enforced in the present 
proceedings is the first question 
that calls for consideration. True, 
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an ad hoc appointment is in the 
‘nature of a stop gap arrangement, 
made fora variety of reasons, on 
account of which it is not possible 
to make a regular appointment. 
It may be that the Rules uncer 
which a regular appointment has to 
be made have yet to be framed 
because the regular incumbent is 
not available or the process for 
regular selection involves time and 
the exgencies are such that the posts 
cannot be allowed to remain unma- 
~-nned meanwhile Such an oppoint- 
ment, however, does not affect the 
rights of those who were no 
considered for such appointment, 
though within the eligibility. .In 
that sense ad hoc appointment 
does not by itself confer any right 
on the said appointee for regular 
appointment to such a post. But 
it is equally true that once an ad 
hoc appointee is eventually selected 
for the post ina regular selection, 
the regular appointment would 
- related bach to the date of ad hoc 
-appointment.”? (Emphasis suppliec). 
7. The Hon’ble Supreme Court 
has put the position beyond the. pale of 
any doubt whatsoever in their celebrated 
judgement in Narendra Chadha v. Union 
of India and others A.I.R. 1916 SC. 638 
in which the entire period ad hoc officia- 
tion (even though in excess of promo- 
tion quota and without the prior appro- 
val of the Union Public Service Commi- 
ssion) followed by regular appointment 
has been declared to be valid for the 
purposes of seniority. 
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8. Based on these findings and the 
- circumstances of the case, we have no 
doubt whatsoever that the entire period 
of service as Technical Assistant rende- 
red by the Petitioner with effect from 
forenoon of 29-12-1972 should count 
- for seniority in that grade. 


9. Our stand is vindicated ‘by the 
» fact that admittedly the Departmental 


- Promotion Committee itself whicb met 
on 30-1-1982 seemed to have. considered 
-the ad hoc service of the Petitioner as 
regular. In accordance with Recruitment 
Rules for the post of Superintendent, 


. both Head Clerks as well as Technical 
_ Assistants have to put in five year of 


_regular service in these grades. It is also 
admitted by the Respondents that both 
Respondent No. 4 and the petitioner 
were considered by the DPC for the post 
of Superintendent. The petitioner could 
‘not have been considered by the DPC if 
his ad hoc service had not been conside- 
red to be regular. As has been stated 
earlier the Petitioner’s promotion as 


Technical Assistant was regularised with 
effect from 30-12-1978 when the Recruit- 


ment Rules’ were finalised. It his 
service had been counted as regular only 
from that date, he would have completed 
only three years and one month of 
regular service on 30-1-1982 and .would 
thus have been straightaway ineligible 
for being considered for the post... Since 


he was considered for the post as. eligi- 
ble, the Respondents and the DPC can 


be presumed to have rekoned his entire 
service as Technical Assistant from 
_ 30-12-1978 as regular for the purposes 
of promotion as Superintendent. 

10. Logically, therefore, the Respon- 
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dents, having recognised the petitioner’s 
service from 29-12-1972 as regular for 
the purpose of eligibility cannot deny 
him the benefit of that service for senio- 
rity also with effect from that day. Even 
otherwise, the course thus adopted was 


— legally in order.and fortified by the deci- 
sion of the Supreme Court aforesaid. _ 


| 11. Weare not very happy about 
the manner, in which the office of the 


-DGHS determined that the Respondent 


No. 4was senior to the Petitioner and 
continued to exercise pressure on the 


_NICD for his promotion by overlooking 


the interests of the Petitioner. We are 
disturbed by the argument on which the 


-DGHS based on his findings. In his 


letter dated 26th April, 1983 (Annexure 
R-16 to the additional affidavit filed by 


_ the Respondent No. 4) addressed to the 


Director of National Institute of Commu- 
nicable Diseases, the Section Officer 
referring to the Petitioner stated in para 
2 thereof as follows : 

“On the other hand, Shri S.C. 

Jain was appointed to the post of 

Technical Assistant on ad_ hoc basis 

from 29-12-1972 though his ad hoc 

appointment is being revised from 
time to time, he has not yet been 
regularised for the post of Technical 

Assistant uptil now.” 

(Emphasis supplied) 

The underlined statement given in 
the letter of 26th April, 1983 quoted 
above is falsified by the later order 
dated 28th May, 1984 (Annexure P-III 
to the petition) by which the Petitioner 


was regularised as Technical Assistant 
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with effect from 30th December, 
19 1. Thus the basis of DGHS’s order 
‘stood liquidated by the order of 28th 


May, 1984. 


| 12. Having branded the Petitioner 

an ad hoc promotee, the Section Officer 
in the same letter of 26-4-1983 went on 
to argue as follows— 


In accordance with the instructions 
contained in this Department O. M. 
No. 9/11/55 RPS dated the 22nd 
December, 1959 laying down the 
general principles for determination 
of seniority of various categories of 
employees in Central Service, it has 
been clarified that the seniority of 
the persons appointed on: ad hoc 
basis will be shown in the order of 
their ad hoc appointment and below 


the persons regularly appointed in ~ 


- the grade and such persons will not 
be eligible for purpose of promotion 
[confirmation etc. In view of this it 

- may be stated that Shri Jain holding 
the post of Technical Assistant on 
ad hoc basis cannot be treated senior 
to Shri Ram Prakash who is regula- 
rly appointed tothe post of Head 
Clerk. Thus, it can evidently be 
stated that Sri Jain does not fulfil 
the eligibility conditions contained 
in the recruitment rules for the post 
of Superintendent and as such can- 
not be considered for the above 


noted post’. 


The finding of, DGHS, therefore, is 


based on the supposition (rendered erro- 
neous by later order 28-5-1984) that the 
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petitioner being an ad hoc promotee not 
yet regularised belongs to an inferior 
category and has to be placed below 
those who are holding similar post ina 
regular manner. 


13. In the sare manner of suppo- 
sition, the DGHS Office in their letter of 
13-7-1984 (Annexure R. 28 to the additi- 
Onal affidavit of the Respondent No. 4) 
quoted the advice of the Department of 
Personnel & A. R., in the following 
terms -— 

“Department of Personnel & A. R. 
O. M. No. 22011/3/75-Estt (D), dated 
29-10-1975, clearly indicates that 
the persons appointed on ad hoc 
basis are not eligible for any senior- 
ity in the grades concerned and their 
ad hoc appointment do not entitle 
them to any claim for promotion/ 
confirmation ¢tc., in the grades or 
eligibility for promotion to next 
higher grade. — 

It may be interesting to note that 
the Department of Personnel based on 
the thesis that ad hoc employees are not 
eligible for any seniority on Considera- 
tion Or promotion to the higher grade 
was quoted by the DGHUS against the 
petitioner on 13-7-1984 when the status 
of the Petitioner had already been elected 
to that of a regular promotee with effect 
from 30th December, 1978 by the order 
issued by the NICD on 20th May, 1984 
(Annexure P-I[I to the petition). Thus 
it is clear that the edvice of the DGHS 
given in 1983 and 1984 were based 
on a premise which was_ rendered 
untenable by the order of 28th 


ow 
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May, 1984. The effect of the order of 
28th May, 1984 regularising the Petition- 
er’s promotion with effect from 30th 
December, 1978 changed the entire scen- 
ario qualitatively. Asa regular promo- 
tee with effect from 30-12-1978, the peti- 
tioner obtained a right to be _ placed in 
the same seniority list as Respondent 
No. 4 and eligible for being considered 
for the post of Superintendent in 1982. 
Once he received entry in the seniority 
and eligibility lists, the Petitioner auto- 
matically derived his right to count his 
entire continuous service prior to its re- 
-gularisation, for the purposes of senio- 
rity and eligibity. 


14. We cannot accept the plea of 
the Respondent No. 4 that in his case 
his service as Head Clerk from 1962 
should be counted for seniority vis-a-vis 
the Petitioner. This is not only because 
the Head Clerk’s grade was a shade 
lower than that of Technical Assistant 
but also because the service of Respon- 
dent No. 4 prior to joining NICD was 
ina different cadre and of had been 
declared surplus as Head Clerk under 
the Ministry of Education in that cadre. 
Even in the seniority list of NICD of 
Head Clerks, his service as Head Clerk, 
has been shown as from 29-12-1972 when 
he joined NICD and not from 1962 when 
he was in a different cadre. The learned 
counsel for the Petitioner Stated at the 
Bar that in accordance with the Ministry 
of Home Affairs O. M. of 6th February, 


S. P. Mukerji 
Member 
Central Admn, Tribunal 


1969 redeployed persons from the Sur- 
plus Cell count their seniority from the 
cate of redeployment and not earlier. 
This was not challenged by the Respon- 
dents. 

15. Inthe facts and circumstances 
of the case, we have no doubt in our 
mind that the petitioner has to be consi- 
dered senior to Respondent No. 4 by 
all counts and the contrary finding of 
Director General of Health Services that 
Respondent No. 4 is to be deemed to be 
senior to Petitioner was patently based 


on facts which became untenable by 


subsequent orders and onthe concept 
of excluding ad hoc service followed by 
regular one for the purposes of seniority 
which concept has been ruled out by 
recent judgements of the Supreme Court 
and High Courts. We, therefore, allow 
the petition and quash the impugned 
order of 19th November, 1983, 24th 
February, 1984 (Annexure P-V and P-VI 
to the petition) and the Memorandum of 
30th January, 1985 (Annexure P-IX to 
the petition). We further declare the 
petitioner to be senior to Respondent 
No. 4 and direct that the question of 
promoting the Petitioner as against Res- 
pondent No. 4 as Superintendent on the 
basis of the seniority so determined 
should be considered afresh by Respon- 
dents No. 1, 2 and 


3. . There will be no order as to 
costs. 


Petition allowed, 
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OBSERVATION 

(i) C.C.S8.(CCA.) Rules, 1965—Rule 14(16)Enquiry Officer did not ask the 
charged officer his defence after closing case of department —Is it a fatal flaw 
- (No), 

(ii) CES. (CCS) Rules, 1965-Rule 14 (15) - One witness who was not 
cited ia the list of witnesses in the charge sheet was examined, an opportun'ty 
to. cross-examine given to the delinquent. Was there any violation of reason- 
able opportunity — (No). 

(iii) C.CS,(C CA.) Fules 1965 —Rule 14 (18) —Applicant alleging that his 
examination by the Enquiry Officer was not adequate—Enquiry officer did put 
him some questions —No violation occurred, 

(iv) CGS. (CCA) Rules, 1965 - Rule 14 (18) Written Brief—-Delinquent 
given time to submit brief after getting copy of department’s brief—He sub- 
mitted brief without waiting for department- did it case him prejudic?— 
(No). He chose of himself to not to wait. 

(v) Proof of documents—Officer preparing statement disproportionate 
aessts could not be produced —Document proved by his clerk —Is it sufficient — 
(Yes). 7 
(vi) Second Show Cause Notice -Who should serve—Notice served by one 
who initiated proceedings but competent to impose any major penalty —Con- 
tention that he would refer to competent authority only after making up his 
mind held not correct--Show Cause notice overruled 

(vii) Conduct unbecoming of a Govt, servant—Is too generic and is not 


maintainable. 
OBSERVED BY 


Mr. Asha Mukul Pal & Mr. B. Mukhopadhyay 
Hon’ble Members, Central Administrative Tribunal (Calcutta Bench.) 


IN 


T. A. 172/1986 (C. R. 7533 W/79), decided on 1-7-1986, in the case Bhagat Singh, 
Applicant v. U.O.1. and ors., Respondents. 
IMPORTANT POINT 


Ind Show Cause notice is not necessary under the ameded Constitution. but if it is 
served. it must be done by the appropriate authority. 
TEXT 
Asha Mukal Pal, Vice-Chairman and Constitution of India moved by one 


B. Mukhopadhyay, Member - This is an Bhagat before the Hon’ble High Court 
application under Article 226 of the at Calcutta on 6-8-1979 and subsequen- 
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tly, transferred to this Tribunal under 
the Administrative Tribunals Act, 1985, 
A ule was issued in this case and there 
was an interim order staying further 
Proceedings against the applicant until 
further orders and ordering maintena- 
nce of status quo of the applicant as 
regards his ‘present post’ until further 
orders The applicant was initially 
appointed as Section Officer in the Elect- 
ricity Department of the Andaman & 
Nicobar Administration and ultimately 
promoted to the post of Executive Engin- 
eer in June, 1973 on an ad hoc basis. His 
services were placed at the disposal of 
the Ministry of Energy for appointment 
to the grade of Deputy Director/Execu- 
tive Engineer under the Central Electricity 
Authority on deputation for a period of 
three years by an order dated 23-2-76. 
The applicant joined the post of Execu- 
tive Engineer, Southern Regional Elec- 
tricity Board at Bangalore under the 
Central Electricity Authority on or about 
15th of June, After serving on several 
posts under the Central Electricity Autho- 
rity on deputation the applicant’s depu- 
tation was finally terminated on 19th 
July, 1979 and he reverted back to the 
Andaman and Nicobar Administration 
on Ist August, 1979. While the applicant 
was on deputation two charge-sheets 
_were drawn up against him: — 

(i) A minor penalty chargessheet 
(Annexure D) dated 30th Novem- 
ber, 1977 under Rule 16 of the C.C:S. 
(C.C.A.) Rules; 

(ii) A major penalty charge- 
Sheet under Rule 14 of the C. C.S. 
(C.C.A.) Rules dated 19th January, 
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1978; 


The minor penalty chargesheet was 
issued again on 17th April, 1979 (An- 
nexure G). 


2. After the conclusion of the en- 
puiry into the major penalty charge- 
sheet mentioned above the Chief Com- 
missioner, Andaman and Nicobar Ad- 
ministration issued notice asking the ap- 
plicant to show cause why the proposed 
penalty of removal from service should 
not be imposed on him. 

3. The applicant is aggrieved by 
the issue of the charge-sheet of minor 
penalty at Annexures D and G and by 
the punishment show cause notice at 
Annexure F and, inter alia, prays for 
awritin the nature of Mandamus for 
quashing of the said chargesheet and the 
show-cause notice. 


4. Before this Tribunal, Shri N. C. 
Chakraborty, Counsel for the applicant, 
has filed an amendment application in 
corporating allegations against the con- 
duct of enquiry into the major penalty 
proceedings Shri S. N. Banerjee, Counsel 
for the respondents, vehemently objects 
to admission of the application for 
amendment after a lapse of seven years 
on the ground that this is an attempt to 
introduce new points which were not 
taken at any time during the pendency of 
the writ petition before, There is consi- 
derable force in the objection of Shri Ba- 
nerjee. But there is another aspect of this 
matter. The impugned punishment show- 
cause notice is an outcome of the depart- 
mental enquiry and if while challenging 
the punishment show-cause notice it is 
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alleged that there were certain infiringe- 
ments ofthe rules of the departmental 
enquiry which prejudiced the applicant 
in his defence and thereby, violated the 
principles of natural justice, the Tribunal 
cannot but look into them. 

5. We shall examined the allegati- 
ons of violation of the rules of depart- 
mental enquiry first : 

(i) Mr. Chakraborty has argued 
that Rule 14 (10) of the C.C.S. 
(C. C. A.) Rules has been violated 
because the applicant was not asked 
by the enquiry officer to state his 
defence after the case of the disci- 
plinary authority was closed. 

This was, of course, a departure 
from the strict observance of the rules, 
but this was a mere peripheral infiringe- 
ment and did not in any way prejudice 
the defence of the applicant. 

(ii) According to Mr. Chakra- 
borty Rule 14 (15) was also violated 
because one witness whose name 
was not mentioned in the list of 
witnesses was examined. 


In our opinion, Rule 14 (15) relates 
to production of documentary evidence. 
Hence the applicant had the opportuni- 
ty to cross-examine the witness whose 
name was not mentioned in the earlier 
list of witnesses. There was, therefore, 
no offence against the principles of natu- 
ral justice. | 

(iii) Mr. Chakraborty argues 
that Rules 14 (18) was also violated 
because the examination of the ap- 
plicant by the enquiry officer was 
not adequate, 
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It is admitted that the enquiry offi- 
cer did put some questions to the appli- 
cant and it is upto the enquiry officer to 
decide which questions he will put to get 
the circumstances explained. In our 
opinion, therefore, there is no violation 
of Rule 14 (18). 


(iv) Mr. Chakraborty has con- 
tended there was violation of Rule 
14 (19) because the applicant has to 
submit his written defence before 
he had received the written brief of 

_ the presenting officer. For this, he 
relies on the judgement of the Calcu- 
tta High Court in the case of Collec- 
tor of Customs v. Mohd. Habibulla 
1973 (1) S. L. R. 311 (Cal;) in which 
it is laid down that the requirements 
of Rule 14 (19) and the principles of 
natural justice demand that the delin- 
quent officer should be served with 
a copy of written brief by the pre- 
senting officer before he is called 
upon to file his written brief. 


In the instant cases the enquiry officer 
directed that the presenting officer was 
to submit his brief by 20-7-78 whicha 
copy to the applicant who was to submit 
his brief by 23-7-78. The applicant 
however, did not wait for the brief of the 
presenting officer but submitted his brief 
on 19-7-78, He did not make any pro- 
test or pray time on the ground that he 
had not received the written brief of the 
presenting officer. Evidently, therefore, 
the applicant was not interested in the 
written brief of the presenting officer 
and submitted his own _ brief with- 
out waiting for tha of the presenting 
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officer entirely of his own choice forgone 
the advantage of prior inspection of the 
brief of the presenting officer,. he cannot 
take the plea later on that he was preju- 
diced in his defence because he had to 
submit his defence brief, without seeing 
the prosecution brief. We are therefore, of 
the opinion that there has been no viola- 
tion of the principles of natural justice 
on this score. 


6. Mr. Chakraborty also has pointed 
out that the estimate of cost of the house 
built by the applicant which forms part 
of his disproportionate assets was given to 
the applicant only a day before the com- 
mencement of the departmental enquiry 
and that the officer preparing this report 
was not examined asa prosecution wit- 
ness depriving the applicant of the oppor- 
tunity of cross-examination. Thus, ac- 
cording to Mr. Chakraborty, was a flag- 
rant infraction of the principles of natu- 
ral justice. Mr. Banerjee, Counsel for 
the respondents, bas explained the circu- 
mstances in which the officer preparing 
the estimate of costs could not be exami- 
ned aS a prosecution witness. The offi- 
cer concerned was away on tour and the 
enquiry officer who was commissioner of 
departmental enquiry of the Vigilance 
Commission and had come from Delhi 
was not prepared to wait. The estimate 
of cost was, therefore, at the last mom- 
ent proved by aclerk of the concerned 
office. Mr. Banerjee further argues that it 
will be seen from the report of the enqu- 
iry officer that the delinquent officer 
himself admits that the value of the buil- 
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ding constructed by him will be about Rs. 
75,000/. Even if this valuation admitted 
by the applicant, is accepted there will 
be a considerable amount of assets (ap- 
proximately &s. 70,000) disproportionate 
to the known sources of income of the 
applicant. The charge, therefore, would 
have been substantially proved even with- 
out the document objected to by the Cou- 
nse! of the applicant. 


7. A point has also been taken by 
Mr. Chakraborty that the Chief Comm- 


issioner of Andaman & Nicobar Admini- 


stration had reasons to bear a grudge 
against the applicant. We need not go 
into this point because the charge of pos- 
session of disproportionate assets was 
proved by evidence that had nothing to 
do with the personel feelings of the Chief 
Commissioner Departmental enquiry, as 
we have noted above, was conducted 
by an officer of the Central Vigilance 
Commission. Moreover, Shri Krishnatry 
who was the Chief Commissioner at the 
time of the chargesheet has since been 
transferred. 


8. Before we proceed further we 
may note on the basis of what we have 
discussed above that we are of the opin- 
ion that there was no irregularity in the 
conduct of the departmental proceedi- 
ngs that was prejudicial to the defence 
of the applicant and vitiated the procee- 
dings. 


9. Mr. Chakraborty has 
the punishment show-cause 
Annexure-F on the ground 


assailed 
notice at 
that the 
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shief Commissioner, Andaman: & Nico- 
yar. Administration was not competent 
iuthority to. issue such a notice, because 
he applicant was at the relevant time 
yn deputation to a Group A service un- 
ler the Government of India and accor- 
lingly, the President of India was his 
ippointing authority. In this connec- 
ion, Mr. Chakraborty draws our atten- 
ion to Rule 14 (21) the CCS. (CC.A,) 
Rules., According to Mr. Chakraborty 
he Chief Commissioner was not com- 
yetentto impose the penalty of removal 
rom service and should, therefore, have 
orwarded the records of the departmen- 
al enquiry to the President of india for 
yecessary action. | 

10: Mr. Banerjee, Counsel for 
the respondents, has argunedin reply 
hat the Chief Commissioner could have 
forwarded the records to the President 
pniy after he had formed an opinion 
hat the penalty of removal of service 
ould be imposed. According to Mr. 
anerjee, in the second show-cause 
otice the Chief Commissioner had only 
entioned his provisional conclusion 
egarding the punishment and not his 
nal opinion; he would have formed his 
nal opinion only on receipt of the re- 
ly of the applicant. We do not think 
hat the contention of Mr. Banerjee is 
alid. There is no doubt that while the 
pplicant was on deputation, his appoint- 
ng authority was the President of India 
nder Rule 2 of the C.C.S. (C.C.A.) 
ules and it was only the President who 
as, therefore, competent to impose 
nalties, mentioned in Rule 11 (v) to I1 
ix). The imposition of penalties under, 
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these rules are dealt withithe Rule 15 (4) 
of the €.C.S: (C-C.A.) Rules. The rule 
contained a provision for a second show- 
Cause notices prior to the amendment 
dated 2-9-78. The issue of the second 
show-cause, notice, therefore, ;is: clearly. in 
the: domain of the punishing authority 
and a disciplinary authority: who.cannot 
impose'a major penalty is: not competent 
to issue’ the second show-cause notice. 
In this: case; according to the amended 
provisions of Rule 15 (4), the issue of the 
impugned notice was not.necessary, but 
since it. was: issued: it should: have been 
issued: by the proper authority. We, 
therefore, agree with Mr. Chakraborty 
that, the Chief Commissioner was not 
competent to issue the impugned punish- 
ment show-cause notice at Annexure-F. 
This notice is, therefore, liable to be set 


_aside. 


11. Mr. Chakraborty has assailed 
the minor penalty charge sheet at Anne- 
xure D&G on the ground that the charge 
is Vague and not maintainable. The char- 
gesheets at Annexure D & G are idential. 
The chargesheet at Annexure D was 
issued before the issue of the major pen- 
alty chargesheet, but, it has been expla- 
ined by Mr. Banerjee, because the appli- 
cant was away on deputation the charge- 
sheet got mislaid in transit and could not 
be served on him. The same chargesheet 
was, therefore, issued again later which 
is annexed as Annexure G. The appli- 
cant in this case has been charged of 
conduct unbecoming of a Government 
servant because of giving appointment 
to one Jagjivan Lal in the post of 
Senior Draftsman Grade-I, who did not 
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have the requisite qualifications. The 
charge itself and the circumstances 
mentioned in the imputation do not 
specify any misconduct and, therefore, 
general charge of conduct unbecoming 
of a Government servant is not maintai- 
nable in view of the judgement of the 
Supreme Court in A. L. Kalrav. The 


Project & Equipment Corporation of: 


India Ltd. We therefore, hold that the 
chargesheet of the minor penalty case 
at Annexure D & Gis not maintainable 
and liable to be set aside. 

12. In the light of what we have 
discussed above we make the following 
order :— 

(i) The minor penalty charge- 

Sheet at Annexure-D & G be set 


Se eer eee 
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aside: 
(ii) The punishment showcause 
notice at Annexure-F be set aside; 
(iii) The departmental enquiry 
for major penalty under Rule 14 of 


the C-C.S. (C.C.A.) Rules in con- 


nection with which the impugned 
notice at Anmnexure-F was issued 
be remanded to the Chief Commis- 
sioner, Andaman & Nicobar Admi- 
nistration with the liberty to proceed 
with the departmental enquiry as Per 
extant rules from the stage immedia- 
tely before the issue of the impugned 
show-cause notice. 


13. This disposes of the applica- 
tion without any order for costs. 
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OBSERVATION 


Departmental! Inquiry after acquittal in criminal proceedings - Discipli- 
nary authority has power to proceed, but should consider whether it is worth 
while to do so—in departmental inquiry same facts, documents and same 
witnesses cited who had appeared in criminal case resulting in acquittal— 


Departmental Inquiry is futile. 


OBSERVED BY 


Mr. C. Venkataraman and Mr. G. Sreedharan Nair 
Hon’ble Members, Central Administrative Tribunal 


T. A. No. 214 of 1985, decided on 27-3-1986. 


IMPORTANT POINT 


Whereas departmental authority has aright to continue a domestic inquiry even 
in case, where the employee has been acquitted by Criminal Court, as before doing so, 


it must consider whether it is worth while. 


TEXT 


C. Venkataraman, Member.—This Writ 
Petition No. 3988 of 1982 transferred to 
the Central Administrative Tribunal by 
the High Court of Judicature at Madras. 

2. The applicant herein was work- 
ing as a technician in the Telephone 
Exchange at Srirangam. According to 
him, on certain allegations he was char- 
ged for offence under section 420 of the 
IPC before the Chief Judicial Magistrate, 
Triuchirapalli, who, in his judgement 
dated 27-3-81, acquitted him honourably, 
giving a finding that the prosecution had 
failed to prove the offence. The depart- 
ment had not filed any appeal against the 
judgement. The grievance of the appli- 
cant is that after the aquittal in the crimi- 
nal prosecution on 27-3-198! when he 
was discharging his duties to the satisfac- 


tion of his superiors was served a memo 
of charges on 28-4-1982 and that an 
inquiry under Rule 14 of the CCS (CCA) 
Rules had been orderd. He has averred 
in his affidavit that the charge in the said 
memo of 28-4-1982 relates to the matter 
which already been the subject of a deci- 
sion in the criminal court. 

3. The applicant’s contention in 
the affidavit is that as the present charge 
in the contemplated departmental pro- 
ceedings relates to the matter which 
has already been decided in the court of 
the Chief Judicial Magistrate, Tiruchi- 
rapalli, the matter should be treated as 
concluded once for all, especially since 
the acquittal by the criminal court was 
an honorable one and that it would 
preclude further departmental enquiry 


$ “oe id 
Os 


Report No. 159, pr. 02 


in respect of the same subject matter. 
He has, accordingly, prayed for a direc- 
tion to call for the records in the charge 
memo dated 28-4-1982 and quash the 
same. 

4. In the counter affidavit it has 
been stated that the applicant was pro- 
ceeded against in a criminal case and 
the same ended in an acquittal which 
was not, however, an honourable one. 
That was the reason why departmental 
proceedings were initiated against him 
as per the rules. According to the coun- 
ter affidavit, the case got decided in 
the court in the negative because one of 
the key witnesess turned hostile during 
examination/cross-examination in the 
court. But, now, the disciplinary autho- 
rity was well covinced about the 
availability of good and sfficient eviden- 
ces to prove the charges against the 
official in quasi judicial departmental 
inquiry instituted against the applicant. 
It has further been contended that acqui- 
ttal ina criminal prosecution is not a 
bar for departmental proceedings on 
the same facts. 

5. The learned counsel for appli- 
cant argued before us on 12-3-1986 that 
if'there is an acquittal on the merits at 
the trial in the court of the Chief Judi- 
cial Magistrate, Tiruchirapalli it would 
not be proper for the departmental 
authority to arrive at some other finding 
inconsistent with the acquittal. He 
cited Krishnamurthy v. Chief Engineer, 
Southern Railway. 1956(1) M.L J. 306. 
He contended that the departmental 
authorities would have no jurisdiction 
(Oo sitas an appellate authority over the 
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decisions of law courts, as brought out in 
Hari Narayan Dubey v. State of Madhya 
Pradesh. 1976 SLJ 149. He pointed out 
that it has also been decided in George 
Varghese v. Food Corporation of India, 
1983 T.L.N.J. 57 that it will not be open 
to a department to resullect the same old 
charges on which the petitioner faced a 
criminal trial and was acquitted, to pro- 
ceed departmentally. He brought out that 
in this case the charge in the criminal 
case before the Chief Judicial Magistrate 
was that the applicant who was not autho- 
rised to collect any money on behalf of 
the Telephones Department, had received 
Rs. 800 from one Mr. V. Krishnamurthy 
on 19-9-1975 sent through one Mr. Nal- 
endran for being deposited to the Tele- 
phones Department for getting a tele- 
phone connection inthe name of Mrs. 
Krishnamurthy and subsequently when 
she had given up the idea of getting the 
telephone, the amount having not been 
deposited with the Telephones Depart- 
ment, was not fully returned to Mr. 
Krishnamurthy and thus he had played 
desception on him by inducing him to 
part with Rs. 800. The charge framed 
against the applicant in the departmen- 
tal proceedings contemplated under 
the memo dated 28-4-1982 is to the 
applicant had falsely represented to Mr. 
Krishnamurthy that Rs. 800 had to be 
deposited to the _ telephones for 
Department getting telephone connec- 
tion and that on 19-9-1975 he had 
accepted to Rs. 800 sent by Mr. 
Krishnamurthy through Mr. Nallendran 
when he knew that there was no Demand 
Note from the Telephones Department 
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directing such remittance and ultimately 
he failed to remit the same, thereby 
contravening Rule 3 (1) (i) of the CCS 
Conduct Rules, 1964. The charges 
were based on the same allegations and 
were also same in content. The Chief 
Judicial Magistrate, Tiruchirapalli, had 


held— 
‘‘In cross examination he (PW6- 


Shri Krishnamurthy) has _ stated 
that the accused did not tell him 
that he would make arrangements 
for getting telephone connection 
and that the accused did not ask 
him to give Rs. 800 on believing 
any representations made by the 
accused. Thus there is clear and 
categorical evidence made in unam- 
biguous terms by PW 6 that the 
accused did not make any represen- 
tations to him and that he did not 
ask him to give Rs. 800 and that he 
did not part with any money belev- 
ing any word of the accused. Thus 
on the evidence of PW 6, the entire 
prosecution case falls to the ground. 

14. The learned counsel for the 
complainant contended that there 
are circumstances show that the ac- 
cused has committed this offence 
direct and primary evidence in this 
regard is only that of PW 6. When 
his evidence is totally against the 
prosecution case, any amount of 
circumstantial evidence cannot be 
of any avail against the accused. 
Further more, I would like to point 
out there is neither any circum- 
stantial evidence to come to the 
conclusion that the accused has 
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committed the offence with which 
he is charged;”’ 

“18. The learned counsel for 
the accused contended that the ac- 
cused had receieved the sum of Rs. 
800 only as friend just to PW 6 by 
help by deposit of account as and 
when required by the department 


in as much as he was working in 


the same department and not that 
he received that amount as a depart- 
mental man of as a man who can 
receive it on behalf of the depart- 


ment. This argument of the lear- 


ned counsel for the accused has got 
basis as seen from the pieces of 
evidence which I have already re- 
ferred to. There is also evidence. 
to show that an application was 
sent to Rajamani Ammal in the 
prescribed from and the is was 
returned by the department as evi-. 
dence by Ex. D. 1. So it is clearly 
established that an application form 
was submitted to the department 
for telephone connection at that 
time and since la er Krishnamurthy 
himself did not require any tele- 
phone connection, the amount given 
to the accused for the purpose of 
depositing in the Department has 
been returned. | 

19. In view of the above evidence 
I did not feel it necessary to refer 
to the other Exhibits which are not 
germane to the case. 

20. In view of my _ discussion 
above, it is not clear that the prose- 
cution has faied to prove the 
offence against the accused. In 
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answer the point in the negative. 


21. Inthe result the accused is 
not found result the guilty of the 
offence under section 420 I.P.C, 
and hence he is acquitted under sec- 
tion 248 (1) Cr P.C”’. 


6. In view of the honourable 
acquittal and in the light of the decisions 
cited above, the learned counsel for the 
applicant prayed that the prayer in the 
application may be allowed. 


7. The counsel for the respondent 
argued that the law on this matter is 
now settled and invited reference to 
Corporation of Nagpur v. Ramachandra 
G Madak A.I.R. 1984 S.C. 626 where 
it has been held that merely because the 
accused is acquitted. The power of the 
authority concerned to continue the de- 
partmental enquiry is not taken away 
nor its discretion in any was fetters. In 
this case, the departmental authority 
had chosen to exercise his power to pro- 
ceed against the applicant by instituting 
the departmental enquiry. 


8. In view of the Supreme Court 
in AIR 1984 referred to above, we are 
not discussing the other references cited 
by the learned counsel for applicant. 
1984 AIR 626: Corporation of Nagpur 
v. Ramachandra Modak, referred to 
above the Supreme Court held-— 


“In other question that remains 
is if the respondents are acquit- 
ted in the criminal case whether 
or not the departmental inquiry 
pending against the respondents 
would have to continue. This is a 
matter which is to be decided by 


accused in a criminal court. 
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the department after considering 
the nature of the findings given by 
the criminal court Normally where 
the accused is acquitted honourably 
and completely exonerated of the 
charges it would not be expedient 
to continue a departmental inquiry 
on the very same charge or grounds 
or evidence, but the fact remains, 
however, that merely because the 
accused is acquitted, the power of 
the outgoing concerned to continue 
the departmental inquiry is not 
taken away nor is its direction 
(discretion) in any way fettered 
How:ver, as quite some time has 
elapsed since the departmental 
inquiry had started the authority 
concerned will take into considera- 
tion this factor in coming the conclu- 
sion if it is really worthwhile to 
continue the departmental inquiry 
in the event of the acquittal of the 
respondents. If, however, the au- 
thority feels that there is sufficient 
evidence and good grounds to 
proceed with the inquiry, it can 
certainly do so”’. 

9. Though the decision referred 
to above talks of a pending departmental 
inquiry, it follows that the principle 
enunciated will be applicable to the 
institution of a fresh departmental in- 
quiry also after the acquittal of an 
The deci- 
sion starts saying that in would not be 
expedient to continue departmental 
inquiry on the very same charges or 
grounds or evicence. Nevertheless, the 
departmental authority is vested with 
the power to continue the inquiry at 
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ts discretion. However, before taking 
aby decision in exercise of the power ves- 
‘ed in the departmental authority it wou- 
ld be necessary to consider whether it is 
really worthwhile to continue with the 
Jepartmental inquiry and whether there 
is sufficient evidence and good ground 
or that. This would seem to imply that 
there has to bea careful application of 
he mind by the departmental authcrity 
concerned to the judicial pronouncement 
nthe criminal case and there must be 
good and sufficient reasons to initiate to 
Jepartmental inquiry notwithstanding 
the acquittal by the criminal court if the 
charge is similar based on the same facts. 
10 In this case, admittedly,the facts 

ure identical. Apart from the same witne- 
sses and the same documents as in the 
riminal case before the Chief Judicial 
agistrate, Triuchirapaili Government 
xaminer of questioned documents and 
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Shri Kumaraswami, son of Krishnamoor- 
thy who was the principal witness in the 
Chief Judicial Magistrate’s Court are 
sought to be relied upon by the depart- 
mental inquiry. Inthe nature of the 
case, there two witnesses are not material 
so as to affect the result of the proceedi- 
ngs. There has been a through exami- 
nation of the witnesses and documents 
in the Chief Judicial Magistrate’s Court 
and such examination and led toa clear 
conclusion that the prosecution had failed 
to prove the case charged against the 
accused. 

11. In the light of the overwhelming 
evidence in favour of the applicant in the 
Magistrate’s Court, it would be futile to 
go through the departmental inquiry. 


In these circumstances, the applica- 


tion is allowed. 


Petition allowed 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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Central Admn, Tribunal 


OBSERVATION 


(i) Confirmation.—Petitioner considered for by the D.C but not found 
him suitable-- Whether Tribuzal can interfere with the decision of D. P. C. as 
such—(No). 

(ii) Gradation list—Placing of some persons confirmed later tha: peti- 
tioner above the petitioner —Validity—Frima facie it unjust and improper — 
Competent authority direct to rearrange gradation list and refix the seniority 
of the petitioner vis a v's the incumbents according to rules. 


OBSERVED BY 


Mr. B. R. Patel and 
K. P. Acharya 
Hon’ble Members, Central Administrative Tribunal (Cuttack Bench) 


IN 


T. A. No. 68 of 1986 (O. J. Cc. No. 1435 of 1979) decided on 7th October, 1986. 
IMPORTANT POINT 


Administrative Tribunal can not interfere with the decision of D.H. C. with 
regard to confirmation finding the petitioner as unsuitable. 


TEXT 
K.P. Acharya, Judicial Member 1970 as on such date there were fifteen 
The petitioner is a Junior Engineer vacancies for confirmation for which 


in the Telecommunication Department 
and the initial appointment of the 
petitioner was in the cadre of Engi- 
neering Supervisor (Telegraphs) and 
this has been redesignated as Junior 
Engineer. The petitioner was recrui- 
ted as such in the year 1984 and he 
was sent for training to Calcutta and 
in the year 1966 he was put on pro- 
bation and had been confirmed as a 
Junior Engineer with effect from Ist 
January, 1971, though according to the 
petitioner, he should have been con- 
firmed with effect from Ist March, 


the petitioner has a right to be con- 
firmed with effect from Ist March, 
1970 in the reserve quota for the sche- 
duled caste as the petitioner is a 
member of scheduled caste. Further 


allegation of the petitioner is that his 
case not at all considered though the 


case of his juniors was considered and 
they were confirmed but very unfor- 
tunately the petitioner having been 
confirmed with effect from 1-1-1971, 
an illegality has been committed there- 
by jeopardising the interest of the 
petitioner for his promotal ionprospects. 


5) 
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Further allegation of the petitioner 
is that, though he has been confirmed 
with effect from 1-1-1971 yet some of his 
colleagues having been confirmed much 
latter, have been placed in the gradation 
list higher than the petitioner which is 
another illegality committed by the res- 
pondents-Opp. Parties. Being aggrieved 
by the aforesaid action of the Depart- 
mental Authorities, the petitioner invoked 
the extra-ordinary jurisdiction of the 
Hon’ble High Court of Orissa by filing 
an application under Article 226 of the 
Constitution praying therein to set aside 
the above mentioned illegal actions of 
the respondents - Opposite Parties. This 
case has been transferred under section 
29 of the Administrative Tribunals Act, 
1985 for disposal according to law. 


2.° The case of the re spondents 
is that the petitioner was duly conside- 
red for confirmation but the authorities 
considering his case found him to be 
‘unsuitable and therefore the petitioner 
was not confirmed with effect from 1-3- 
1970. The Departmental Promotion 
‘Committee later, though found the 
petitioner to be suitable, yet a depart- 
mental’ proceeding having remained 
“pending against him, the matter was 
deferred and after the petitioner being 
exonerated from the charges in discipli- 
nary proceeding was confirmed with 
effect from 1-1-1971. As far as the 
placement of the petitioner below the 
persons confirmed later is concerned, 
no illegality has been committed beca- 
use they were brought from the different 
citcles and according to rules though 
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they have been confirmed later but they 
have been placed higher than the peti- 
tioner because of the peculiar circums- 
tances contemplated under the rules. 

3. With these averments of both 
parties, it was strenuously urged by 


Mr. Rath, learned counsel appearing 
for the petitioner that gross illegality 


has been committed by the _ respon- 
dents--Opposite Parties for not having 
considered the cause of petitioner for 
confirmation with effect from 1-3-1970. 
Reliance was placed by the learned 
counsel for the petitioner on the rules 
enacted by the Central Government of 


reservation quotas for the scheduled caste 
and also the rules relating to the quota 


if any filled up in a_ particular to be car- 
ried over to next year and therefore, 
according to the learned counsel there 
being enough vacancies, the petitioner 
could have been confirmed if his case 
would have been considered especially 
in view of the fact there has no blemish 


in the service career of petitioner. 
On the other hand it was cotended 


by the learned counsel for the Cent- 
ral Government that the case of the 
petitioner was duly considered and the 
petitioner was duly considered and the 
D.P.C., having found him to be unsuita- 
ble, petitioner was not confirmed with 
effect from 1-3-1970. In order to 


correctly appreciate and adjudicate 
his main controversial issue, we had 


called for the minutes of the D.P.C., 
held for three years including the D. 
P.D., held on 19-10-1971, 3-4-1972 and 
1-8- 1973, The contention of the peti- 
ticner that his case was not conside- 
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red in the year 1971 ts absolutely wrong. 
We have perused the minutes of the D.P.- 
C., held on 19-10-1971 and it is found 
therefrom that the cases of sixty incum- 
bents were considered out of whom the 
present petitioner Rabindra Chandra 
Sethi was one of them and appears against 
serial No. 47. The minutes of the D.P.C., 
runs as follows :— 


“D.P.C., considered the following 


officials for confirmation from Sl. Nos. > 
1 to 16 excepting SI. Nos. 19, 40;’47. 
and 52. The recommendations -of the . 


D. P. C., in respect of Scrbashri G. B. 
Sarangi and Binod Chandra are kept in 
sealed covers. 


The D. P. C., did not consider the 
following officials for their confirma- 
tion now: 

(1) Nisakar Das. 

(ii) R. C. Seth’. 

From the above, itis crystal clear 
that the case of the present petitioner was 
considered and he was found to be un- 
suitable. The case of the petitioner was 
also considered by a D.P.C., held on 3-4- 
1972 and also by the D. P. C., held on 
1-8-1973. On both dates the case of the 
present petitioner (named against SI. 4 in 
each list) was considered and against SI. 
4in the minutes of both the D.P.C., it 
has been/mentioned ‘‘post may be kept 
reserved’. This eventually means, that 
the petitioner though found suitable for 
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confirmation by the C.P.C., held on both 
the dates mentioned above, yet he could 
not be any way fettered-—-—- Thus the 
legal position that emerges is that the 
acquittal by a criminal court is not a bar 
for a disciplinary proceeding even on the 
same charge or same facts. However, as 
quite some time has elapsed since the 
departmental enquiry had started, the 
disciplinary authority concerned will take 


‘Into consideration this factor in coming 
~ to the conclusion if it is really worthwhile 
to continue the departmental enquiry in 


the event of the acquittal of the respon- 


dents”’. 
7. Itis clear that the enquiry pro- 


ceedings against the applicant stands viti- 
ated at the stage when the authority 
issued a show cause notice proposing 
penalty without furnishing a copy of the 
enquiry oOfficer’s report. The order of 
the disciplinary authority dated 13-5-1981 
removing the applicant from service is 


therefore quashed. The respondents are 
at liberty to continue the enquiry form 


the stage of issue of show cause notice if 
they so choose. The applicant is also at 
liberty to plead at the enquiry, if conti- 
nued, that he has been acquitted in a 
Court of Law onthe same charge and 
that will be taken into consideration by 
the Disciplinary Authority before arri- 
ving at the conclusion. | 


8. The application is allowed. 
Petition allowed 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


Report No. 162, p. 01 G. Ramanujam 
Member 


Central Admn, Tribanal 
OBSERVATION 


(i) Voluntary Retirement—Notice given and accepted —Later applicant 
withdrew notice alleg'ng that te had tendered notice owing to a misunderst a- 


ding with his boss— Appointing authority did not agree to withdrawal of 
notice-- Can force withdrawal - (No). 


(ii) Rule 48A Pension Rules --Voluntary retirement—Notice given for 
accepted by appointing, authority, withdr wal request not allowed by him — 
Can appointing authority be compelled to accept withdrawal No. 

(jii) Discrimination in Voluntary retirement. Applicant gave notice for 
Voluntary retirement which was not allowed to be withdrawn; alleged that 
one other person was sllowed to withdraw hence discrimination was caused — 
Held no discrimination Each case to be dealt on its own merits. 


OBSERVED BY 


Mr. G. Ramanujam 


Mr. C. Venkataraman 
Hon’ble Members, Central Administrative Tribunal (Madras Bench) 


3 IN 
TA 105/1985 (WP 11453/1981), decided on Ist February, 1986. 
IMPORTANT POINT 
Notice of Voluntary retirement once given and accepted, it cannot be dither 
without specific approval of the appointing authority. 
TEXT 


G. Ramanujam, Vice-Chairman : ~ 
This matter was originally filed before 
the High Court as Writ Petition No. 
11453 of 1981 and later transferred to 
this Tribunal ana re-numbered as TA 
105/85. 

2. Inthe Writ Petition has prayed 
for the issue of Writ of Certiorari to 
quash on Order dated 9-9-81 accepting 
the Notice dated 20-6-1981 given by 
the Applicant of voluntary retirement. 
The circumstances under which the 
Petitioner came before the Court may 
be shortly stated. The Applicant was 
working as Technical Supervisor in the 
Telephones Department at Tiruvarur at 


Thanjavur Division. It appears that there 
was some misunderstanding between 
the Applicant and his superiors which 
has arisen out of an Order transferring 
him from Triuvarur to Ayyampet on 
28-7-80. The Applicant sent a letter 
dated 20-6-81 seeking voluntary retire- 
ment with immediate effect and stating 
that if three months notice is insisted 
the letter may be treated as notice of 
of Voluntary Retirement and he should 
be permitted to go on leave till the 
three months period is over. Subse- 
quently he sent ina letter dated 15-9-31 
withdrawing the offer of voluntary reti- 
rement sent earlier on 20-6-81, Even 
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before the said withdrawal. of his offer 
to voluntarily retirement the Appointing 
Authority has accepted his 
voluntary retirement. It is against the 


said acceptance of the offer of voluntary _ 


retirement by the authorities concerned 


the Applicant came before the Court to ; 


quash the same. 
aes WS question is whether on the 


peculiar facts of this case the Applicant 


could be granted any relief. The Appli- 
cant’s learned Counsel contends that 
there were specific reasons for the App- 
licant to give the letter dated 20-6-81 
offering to voluntarily retire with imme- 
diate effect and that letter he had with- 
drawn before the same was accepted by 
the authorities. According to the learned 
Counsel for the Applicant, the acceptance 
was intimated to him only on 15-10-81, 
and as per the rules he has got three 
months time before which he can with- 
draw the offer. In this case the offer 
made by the Applicant for voluntary 
retirement has been accepted by the 
Appointing Authority even on 1-9-81 as 
seen from the files producted by the 
learned Counsel for the Respondents, 
After the Appointing Authority . has 
accepted his offer of voluntary retirement 
the Divisional Engineer, concerned was 
asked to communicate the acceptance to 
the Applicant and this was done on 9-9- 
81. The information that the appointing 
Authority has accepted his offer of 
voluntary retirement was communicated 
by the Divisional Engineer, Thanjavur in 
the communication dated 9th September, 
1981 by Registered Post originally on 
the 11th September, 81 was actually 


offer of — 


letter. 


- to Rules 48A of Pension Rules. © 
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received by the Applicant only on 15-10- 
81. Thereafter when the Applicant with- 
drew the offer, the Department did not 
permit him to do so. 

4, Though the learned Counsel for 


the Applicant referred to various circu- 


mstances which led to his sending the 
letter dated 20-6-81. offering to volunta- 
rily retire foithwith itis not for us to 
go into the reasons for sending that 
Once a letter is sent by the 
Applicant offering to retire voluntarily, 
whatever be the reasons for doing so, 
and that letter is accepted by the Appo- 
inting Authority as early as 1-9-81, the 
Applicant cannot withdraw his earlier 
offer which has been duly accepted. It 
is true the Applicant has got threemonths 
time to change the mind and withdraw 
his original offer, but that right is subject 
As per 
the Rule 48A (4) ““A Government servent, 
who has elected to retire under this rule 
and has given the necessary notice to that 
effect to the Appointing Authority, shall 
be precluded from withdrawing his not- 
ice except with the specific approval of 
such authority.”’ In this case though the 
Applicant wanted to resile from the 
original notice, the Appointing Authority 
did not permit him on the ground that 
he has already accepted the election made 
by the applicant to retire from service. 

5. .The Learned Counsel for the 


Applicant than states that in the case of 
one Mr. Dhakshanamoorthi he was 


permitted to withdraw his offer of resig- 
nation but in the Applicant’s case 
alone the Appointing Authority did 
not permit him withdraw his earlier 
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notice. Weare not ina position to say 
that any discrimination bas taken place 
in this case. The case of Mr. Dhak- 
Shinamoorthy might have been consi- 
dered by the Appointing Authority asa 
fit case for allowing him to withdraw 
the earlier notice. All offers of volun- 
tary retirement cannot be treated alike. 
Each case will have to be considered on 
its own merits. Sub rule 4 of Rule 48A 


referred to above, . gives discretion to. . 
the Appointing Authority anc it stipula-_ % 
tes for specific approval of the Appo-. 
inting Authority for the withdrawal of — 


the notice of voluntary retirement. The 
fact that the Appointing Authority has 
permitted Mr. Dhakshinamoorthy to 
withdraw his notice of voluntary retire- 
ment even if true, does not mean that 
the Appointing Authority has to auto- 
matically accept the Applicant’s with- 
drawal of the notice of voluntary retire- 
ment. We do not know under what 
circumstances the Appointing Authority 
permitted Mr. Dhakshinamoorthy to 
withdraw the notice voluntary retire- 
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ment. Wedo not, therefore, see that 
there has been any discrimination in 
the matter of no specifically permitting 
the Applicant to withdraw the notice of 
retirement as the rules give hima d’s- 
cretion either permit, withdrawal or not 
Further, in this case we do not see how 
the petitioner can withdraw the notice 
of voluntary rvtirement after the notice 
has been accepted without the approval 


ofthe Appointing Authority. It may 
de that Appointing Authority before 
acceptance has to automatically act on 


the withdrawal and not specific approval 
is necessary as contemplated by Rule 
48A (4). In this case, the Appointing 
Authority has chosen to accept the offer 
of voluntary retirement on 1-9-81 and 
later he has no chosen to exercise his 
discretion in favour of the Applicant 
when he attempted to withdraw his 
earlier offer of voluntary retirement. 


In this view, the Application fails 
and is dismissed. 


Application dismissed. 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


F_R. 22C.-—Fixation of pay— Applicant while working in one deptt. applied 
through proper channel and selected in another Submitted technical resigna- 
tion-Past service counted for pension and leave but not for fixation o Pay— 
Held President’s d cision o 17-6-65 must be ollowed in letter and spirit and 
to be reflexed., 


OBSERVED BY 


Mr. Amarjeet Chaudhary, 
Mr. Birbal Nath 
Hon’ble Members, Central Administrative Tribunal (Chandigarh Bench) 


IN 
T. A. 500 of 1986 decided on 18-9-1986 


IMPORTANT POINT 


In case of a technical resignation the past service should be taken into account for 


pay fixation. : 


TEXT 


Amerjeet Chaudhary, J. M. and Bir- 
bal Nath, Admn. Member : — This is 
Civil writ petition filed in the High Court 
of Himachal Pradesh, Shimla in May, 
1975 and now transferred to be Adminis- 
trative Tribunal under section 29 (2) of 
the Central Administrative Tribunals 


Act, 1985. In this writ petition, the peti- 
tioner had prayed for issuing directions 


to the respondents to fix the salary of the 
petitioner as Auditor in the Office of 
A.G. Haryana and later in the office of 
A. G. Himachal Pradesh giving him the 
benefit of his past service rendered in the 
Office of Director, Labour Bureau, Shimla 
and for quashing Annnexures P-K and 
P-L. 

2. As per petition, the petitioner 
was employed as a Computor w.e-f. 16th 
March 1968 in the Office of the Directo- 
rate of Labour Bureau Shimla. When 


the posts of Upper Division Clerks in the 
then Office of the Accountant Genera’, 
Punjab, Haryana and Himachal Pradesh 
in Chandigarh were advertised to be filled, 
he accordingly applied for the same thro- 
ugh his Employer for being considered to 
one of the posts of Upper Division Clerks, 
which were later redesignated as Auditors 
in the aforesaid office. He selected to the 
said post. To take up the new appoint- 
ment, he was asked to resign from the 
post held by him. Accordingly he had to 
submit his resignation on technical grou- 
nds, which was duly accepted. As in 
the mean time, the Offices of he A. G. 
Punjab, Haryana and Himachal pradesh 
were bifurcated, the petitioner was ask- 
ed to join A.G. Haryana, which he accor- 
dingly joined on Ist April, 1971 
after having been relieved of his previ- 
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ous post held by him in the Labour 
Bureau, Shimala Subsequently, he was 
adjueted against one of the posts of 
Auditors by way of mutual arrangements 
and adjustment made between the three 
offices, viz. A G. Punjab, A. G. Haryana 
and A.G. Himachal Pradesh. Vide An- 


nexure P-A, the Petitioner was informed — 


that the past service rendered by him in 


the office of Director, Labour Bureau, — 


Shimla, i.e. from 16-3-1968 to 31-3-1971 
as Computor was allowed to be counted 


for the purpuses of penston/leave in terms - 


of/Comptroller and Auditor 
letter No. 2119-NGE. 


General’s 


was given partial benefit of his past ser- 
Vice in his new appointment in the office 


of A.G. Haryana. He was deprived of his — 


previous service for the purpose of fixa- 
tion of pay on his being appointed in 
the said office of A.G. Haryana. The 
petitioner had been filing representations 
from time to time and sending reminders 
in pursuance thereto. From the perusal 
of the case file it appears that no action 
was taken on these representations. The 
ee petitioner was informed vide letter dated 
3-3-1975 (Annexure P-K) that there was 
no case for approaching the Govt. of 
India in the matter. “ Vide subsequent 
communication dated 19th May, 1975 
(Annexure P-L) he was informed that 
the position about his case had already 
been intimated in the earlier communica- 
‘tion dated 5-5-1975. As there was’ no 
ambiguity in the case, the same stood 
closed. 

3. The petitioner had challenged 
his non-fixation of pay in’ terms of ’the 


-1/3 67-IV dated © 
27-9-1967, which clearly indicates that he. . 
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letter of the President of India as con- 


‘tained in Memorandum No. 3379 E. III 


(C)/65 dated 17th June, 1965, on the 
ground of equity and equality before law 
and the same is discriminatory. 

4. We have heard the arguments 
advanced at the Bar and given thought- 


- ful ‘consideration to the matter. The 


learned Counsel for the Petitioner has 
relied upon the letter of President of 
India contained in Memorandum dated 
17th June, 1965 and Fundamental Rule 
22-C,-'whereas the learned Counsel for 


. the.respondents has mainly relied upon 


Fundamental Rule 27 and contended 
that the petitioner cannot be given the 
benefit of Pre-mature increment on the 
ground that the post of U. D.C. is of 
higher responsibility. The post, which 


the petitioner was holding previously was © 


different and carried on responsibility 
and was not of much importance. Rather, 


it was different in nature being technical 


post. 

5. In order to appreciate the argu- 
ments of the learned Counsel for the 
petitioner, the decision of the President 
of India as contained in Memorandum 
dated 17th June, 1965 is required to be | 
read : , iti | 
~ Memorandum dt. 17-6-1965. “The 

question whether the benefit of past | 
service for purposes of fixation of 
pay can be given to Government ser- 
vant who resigns his post before tak- 
ing up appointment in the new post 
‘in the same or another Department. 
has been under the consideration of 
the Government of India. Normally 
the' benefit of past service is given 
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~~ only in those cases where such ser- 
vice has not terminated by resigna- 
tion/removal/dismissal. The Presi- 
dent 1s, however, pleased to decide 
that in cases where Government 
servants apply for posts in the same/ 
other department through proper 
channel and on selection, they are 
asked to resign the previous posts 
for administrative reasons, the bene- 
fit of past service may, if otherwise, 
admissible under rules, be given for 
purposes of fixation of pay in the 
new post treating the registration as 
a technical formality. The pay in 
such cases may be fixed under F. R. 
ar. 
6. In order to arrive ata safe con- 
clusion, F. R. 22-C an which the Coun- 
sel for the applicant has relied upon and 


F. R. 27 which the Counsel for the Res- - 


pondents has relied upon, are also repro- 
duced : — 
Fre. 22-C 


‘‘Notwithstanding anything con- 
tained in these rules, where a Gov- 
ernment servant holding a past in a 
substantive, temporary or Officiating 
capacity is promoted or appointed 
in a substantive, temporary or offi- 
ciating capacity to another post 
carrying duties and responsibilities 
of greater importance than those 
attaching to the post held by him, 
his initial pay in the time scale of 
the higher post shall be fixed at the 
stage next above the pay nationally 
arrived at by increasing his pay in 
respect of the lower post by one 


my ry 
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increment at the stage at which such 
pay has accrued.” 


Faves! 


‘Subject to any general or special 
orders that may be made by the Pri- 
sident in this behalf, authority may 
grant a prematur increment to a Go- 
vernment servant on a timescale of 
it has power to create a post in the 
same cadre on the same scale of 
pay.” 

7. From the above interpretation, 
a safe conclusion can be arrived that 
there is a clear provision for fixation of 
pay under F. R. 22-C in the case where 
a Government servant is appointed in a 
substantive, temporary or officiating 
capacity to another post carrying the 
duties and responsibilities of greater im- 
portance than the post earlier held by 
him and his claim for refixation of pay 
ig tenable by law. The applicant’s ap- 
plication for the post of Upper Division 
Clerk in the office of Accountant Geite- 
ral was duly forwarded and recommen- 
ded by the Director, Labour Bureau, 
Shimla where the applicant was emplo- 
yed as a Computor, On his selection as 
U. D.C. in the office of Accountant 
General, the applicant had to resign from 
the post of Computor in the office of 
Labour Bureau, Shimla on tecnical grou- 
nds and the service rendered by the ap- 
plicant from 16-3-68 to 31-3-71 in the 
office of Labour Bureau Shimla as a 
Computor was allowed to be counted 
for the purposes of pension/leave by 
the Comptroller and Auditor General, 
The decision of President of India as 


ny a) rn 
«9 J 
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contained in Memorandum dated 17th 
June, 1955 is required to be followed in 
letter and spirit. 

In view of discussion, we find merit 
in the application. The Respondent are 
directed to refix the pay of the applicant 


Amarjeet Chaudhary 
Member 
Central Admn. Tribunal 


giving him the benefit. of his part service 
rendered in the office of Director, Labour 
Bureau Shimla. 

The application of the applicant is 


admitted with no order as to costs. 
Application allowed 
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OBSERVATION 


Constitution of India Article 20 (2) Termination of service on miscon- 
duct--Employee tendered apology—After considering the apology he was 
reinstated— Whether after reinstatement as enquiry can be conducted against 


him — (No). 


OBSERVED BY 


V. P. Salve 
Hon'ble Judge Bombay High Court (Aurangabad Bench) 


Second Appeal No. 593 of 1979 decided on 7th November, 1985, in the case of 
Shiv Singh Appellant v- Marathwada University, Aurangabad Respondent. 


IMPORTANT POINT 


On reinstatement of an employee, terminated due the misconduct ofter tendering 
of on apology, no enquiry can be conducted against him. 


TEXT 


Salve, J. : -The second appeal raises 
a substantial question of law inasmuch 
as the appellant having been reinstated 
on 25th February, 1972, could an 
enquiry be instituted, continued and 
decided against him terminating his 
services? The question raised is based 
on the appellant being faced in double 
jeopardy which is prohibited in law. 

2. The facts of the case are that 
on 20th April 1964 the plaintiff was 
appointed as Clerk-cum typist to work 
in the General Branch of Marathwada 
University, Aurangabad. On 22nd Feb- 
ruary 1965 he was confirmed in that post. 
On 30th October 1969 he was promoted 
as Senior Assistant on probation for 
two years, and posted to work in the 


Department of Zoology. Before he com- 
pleted the period of probation, he chose 
to officiate as the President of the 
Marathwada University Non-teaching 
Employees Union. It was a body which 
was neither registered either under the 
Bombay Public Trusts Act or Societies 
Registration Act, nor was recognised 
by the defendant-respondent. On 20th 
September, 1971 the appellant under his 
own signature, acting as the President 
of such Union, published the 28 page 
representation containing about 71 
items. This representation is essentially 
against the then Registrar Shri Dhaman- 
kar, and also against some of the 
officers of the respondent. It contai- 
ned matter casting aspersion on the in- 


Co 
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tegrity, efficiency and utility of the ad-— 


‘ministration of the respondent formtop 
to bottom. The respondent was offen- 


ded by the representation and was of 


the view that the act of the appellant 


in publishing such representation amoun- 


ied to gross indiscipline and miscon- 
duct on the part of the appellant pollu- 


ting the atmosphere . Owing to that the 


appellant on 22nd September, 1971 was 
placed under suspension. On that day 
he was working asa Senior Assistant 


in the Welfare Activities Section. of the 


respondent. On 17th February 1972 


the F.& E.A.C. recommended the Ex- 
“eutive:Council of the respondent to ap- 
point a Committee to report on the acts. 


of the appellants envisaging gross indis- 
cipline and misconduct on his part-Accor- 
dingly a threemen Committee was ap- 
pointed to enquire into the. matter. 
Sarvashri K.V. Gadia, Ramarao Janib 
and Randive were the members of the 
Enquiry Committee, which was appoin- 
ted on 22nd February 1972. It was the 
specific case of the plaintiff appellant 
that after he was placed under suspension 
on 22nd September 1971, he made rep- 
resentations _ to the authorities to recon- 
sider the decision of suspension and_ to 
reinstate him, which was not done. He, 
therefore, went on fast on 22nd February 
1972. During his fast the then Vice 
Chacellor assured him that if he tendered 
an. apology, he would be reinstated. He 
therefore, submitted a written apology 
on 25th February, 1972 and he was 
allowed to join his duties the very same 
day in the same post. He was transferred 


~ “Union. 
20th September 1971. 
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Sa 2nd March 1972 to the Board and 


Sports Section headed by the Diretor of 
Physical Education and was re-trans- 
ferred to the same post.in April 1973. 


3. Inthe meanwhile on 17th Feb- 


--ruary 1972, a resolution was passed by 


the Executive Council to appoint a com- 
mittee to report on the case of miscon- 
duct committed by the appellant, the 
allegation being that he had submitted 
a cyclostyled representation to the Vice- 


‘Chancellor of the University demanding 


the removal of the then Registrar Shri. 
V.K. Dhamankar. The representation 
was signed by himas President of the 
The representation was dated 
It was the case 
of the appellant that the representation 
was made in accordance with the deci- 
sion of the Union of the Non-teaching 
Employees. of .the University, which 
Union is admittedly neither a registered 
union nor recognised by the University. 


4. The three-man committee con- 
tinued its enquiry and on 20th April 
1972 the appellant filed his written state- 
ment admitting that he had forwarded 
such a representation, but he same was 
done in the capecity as the President 
of the Union and not in his official 
capacity as the employees of the Univer- 
sity. The Committee proceeded with 
the enquiry and ultimately held that — 
the representation to the Vice-chancellor 
amounted toa serious misconduct on 
the part of the appellant and submitted 
a report accordingly to the University, 
who terminated the servicer of the 
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plaintiff-appellant. The appellant filed 
the suit for a declaration that the order 
of termination dated 2nd/3rd May 1973 
is null and void and that the appellant 
still continues to be in service of the 
defendant. By a judgement dated 3lst 
December 1976 the Second Joint Civil 
Judge, (Junior Division). Aurangabad 
decreed the suit and declared that the 
order of termination of the appellant 
was null and void and that he continued 
to be in service of the defendant-Univer- 
sity. : i 


5. On appeal the Extra Assistant 
Judge, Aurangabad reversed the finding 
and judgement of the lower Court, allo- 
wed appeal and hence the plaintiff filed 


the present second appeal. 


6. Mr. Bora argued the appeal on 


behalf of the appellant mainly conten- — 


ding that the plaintiff appellant was 
ordered to be reinstated which fact 1s 
admitted in the written statement by the 
University, on the appellant tendering 
his written apology. Once he is reins- 
tated, the matter should be treated as 
closed and could not have been reopened 
by the Committee. He relied on a deci- 
sion of the Supreme Court reported in 
The State of Assam v. J. N. Ray Biswas, 
A.IL.R. 1975 S.C. 2277 especially para 4 
which reads as under : 


‘‘we may however make it clear 
that no Government servant can urge 
that if for some technical or other, 
good ground, procedural or other, 
the first enquiry or punishment or 


ee) 
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exoneration is found bad in law that a 
second enquiry cannot be launched. It 
can be but once a disciplinary case kas 
closed and the officia! reinstated presu- 
mably on full exoneration, a chagriad 
Government cannot re-start the exercise 
in the absence of specific power to revizw 
or revive, vested by the rules in some 
authority. The basis of the rule of law 
cannot be breached without legal provi- 
sion or other vitiating factor invalica- 
ting the earlier enquiry. For the present 
this is theoretical because no such deadly 
defect is apparent on the record.” 


7. It is clear that once a matter has 
been decided by the highest authority 
viz. the Vice-Chancellor that the appe- 
llant be reinstated on tendering an apo- 
logy of which there is no dispute, then 
itis difficult to hold that the enquiry 
conducted against the appellant after his 
reinstatement would be a legal action. 
On this ground alone the appellant is 
entitled to succeed and the appeal will 
have to be allowed. It is not necessary 
to traverse the other grounds which were 
argued before me about granting a fair 
opportunity to the appellant during the 
enquiry since according to the appellant 
the enquiry itself is vitiated as it violates 
the bar of double jeopardy granted to 
every citizen of India by virtue of Arti- 
cle 20 (2) of the Constitution. 


8. In the result, the appeal is 
allowed. The order of the 2nd 
Joint Civil Judge (Junior Division). 
Aurangabad is revived and the order 


Od 


Cory 
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of the lower Appellate Court is set 
aside. The plaintiff-appellant is ordered 
to be reinstated in his post with back 
wages. The plaintiff appellant — shall 


V. P. Salve 
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Bombay High Court 


get his costs throughout from the res- 
pondent. 7 


Appeal allowed. 
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OBSERVATION 


Maharishi Dayanand University Act, 1975 —Statute 22 of amended Sche- 
dule-—Appointment of petitioner on temporary basis from 10th October 1984 
to 3ist March, 1985 after being selected by a duly constituted committee sub- 
ject to approval by the University —No provision in the rules after amendment 
to take approval from the University - Effect Appointment of petitioner held 
is o° continuous nature——Result— Termination set aside. 


_ OBSERVED BY 


Mr. D. V. Sehgal 
Hon’ble Judge, Punjab and Haryana High Court 


IN 


C.W.P. No. 3463 of 1985 Decided on 29th January, 1986, in the case of Dr. 
Sharda Verma Petitioner v. The Maharishi Dayanand University & anr, Respondents. 


IMPORTANT POINT 


Approval for appointment from the University is not required when the appointee 
teacher has been duly selected on merit by the Selection Committee. 


TEXT 


D. V. Sehgal, J.:—The petitioner temporary appointment till the date 
holds Ph. D. Degree besides having permanent selection was held by a 


qualifications of M. A. in Sanskrit, who regularly constituted Selection Commi- 
in response to an advertisement in the ttee. Respondent No. 2 isa _ recognised 
“Indian, Express’’ dated September 25, College of respondent No. 1. Itisa 
1984 applied for a post of lady Lectu- non Government institution affiliated 


rerin Sanskrit at the Vaish Arya Maha to respondent No. 1. The services of its 
Vidyalaya, Bhadurgarh, respondent teachers are governed by the Acts & 


No. 2. She was initially appointed on Statutes of respondent No. | as amen- 
Temporary basis by respondent No. 2. ded from time to time. Respondent 
vide orders dated 10th October, 1984, No. 2 is also an aided institution and 
Annexure P. 1. Respondent No. 2 filed receives 95% of its approved deficit 
the Teachers’ Return with the Mahari- from the State Government. All the 
shi Dayanand University, Respondent posts against which grant-in-aid is 


No. 1 recording the information of her given are sanctioned by the State Gov- 


=} 


tive Chart showing the 3 
the educational qualification of the 
petitioner vis-a-vis the other three can- 
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ernment. The services of all employees 
2 are governed by 
the Act providing for Security of Ser-_ 
vices of the aided educational institu- 


of respondent No. 


tions. The petitioner thus asserts that 
respondent No. 2is amenable to writ 
jurisdiction of this Court in view of the 
law laid down by the Supreme Court in 
Manmohan Singh v. Commissioner, 
Union Territory of Chandigarh AIR 985 
SC 349. 


2. When die Selection Committee 


was duly constituted, the petitioner 
along with three other candidates for 


“the post of lady Lecturer in Sanskrit 


appeared before it. The interview took 
place on November 19, 1984. The Com- 
mittee selected her on merit. Compara- 


didates is appended with the petition 
as Annexure P. 3. The Selection Com- 
mittee consisted of a nominee of the 
Vice Chancellor of respondent No. 1, 
one representative from the office of the 
Director, Public Instructions (Colloges), 
to experts in the subject and the Secre- 
tary of the College Management. The 
petitioner urges that on enquiries from 
different sources she found out that the 
Vice-Chancellor’s nominee wanted to 
select Smt. Sheela Davi one of the other 
three candidates who was simply M. A. 
in Sanskrit. After a lot of tussle the 
petitioner was selected on merit beca- 
use of her higher qualifications. She was 
issued an appointment letter dated 
November 21, 1984 by the Principal of 


-. on temporary basis with 


merit and 
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F Respondent No. 2 tothe effect that on 


the recommendation of the Selection 
Committee she had been appointed as 
Lecturer in Sanskrit w.e.f. 22-11-1984 
(forenoon) on probation of one year. 
It was further mentioned in the said 
appointment letter that her appointment 
is subject to the approval of the Univer- 
sity, Respondent No. 1. She states that 


~” She joined the College, and started 


working against one of the two sanctio- 
ned posts of Sankrit Lecturers. How- 
ever, a letter dated May 17, 1985, Anne- 
xure P. 5 was received from respondent 
No. 1 whereby she was informed that 
her appointment had been sanctioned 
effect from 
October 10, 1984 to 31 st March, 1985 
as a special case. Respondent No. 1 
further directed respondent No. 2 to re- 
advertise the post of Lecturer in Sanskrit. 
On receipt ‘of the letter Annexure P. 5, 
the College authorities, respondent No. 
2 informed her vide letter dated 22nd 
May, 1984, Annexure P. 6 that her servi- 
ces were no more required in view of the 
directions of the University. It was, 
however, mentioned that her case was 
being represented to respondent No. 1 
for further consideration. When the coll- 
ege, respondent No. 2, re-opened after 
summer vacations, she again represented 
to respondent No. 2 urging them that she 
should be allowed to join her post. Resp- 
ondent, No. 2 however, informed her letter _ 
dated July 13, 1985 Annexure P. 7 that | 
University, respondent No. | had not taken | 
any action on the issue as yet. She, there- 
fore, could not be allowed to join duty. 
Aggrieved by the letter Annexure P, 5 
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whereby her appointment was treated on 
temporary basis and the subsequent 
communications Annexures P. 6 and P. 
7 she filed the present writ petition with 
a prayer that a writ of certiorari to quash 
Annexures P.5, P. 6 and P. 7 and a direc- 
tion that the petitioner should be trea- 
ted to be in continuous service as Lectu- 
rer in Sanskrit of College respondent 
No. 2 on regular basis be issued. 


3. At the motion stage when notice 
of motion was issued to the respondents, 
there was no representation on behalf of 
respondent No. 1. However, counsel for 
respondent No. 2 put in appearance but 
did not file any written statement. After 
the writ petition was admitted fresh not- 
ice was issued to respondent No.1 but 
no written statement on its behalf has 
been filed so far. To day, when the pett- 


tion came up for final hearing, there was — 


no representation on behalf of respon- 
dents Nos. | and 2. 


4. Mr. J. L. Gupta, learned Senior 
Advocate, counsel for the petitioner 
asserts that despite the selection of the 
petitioner by the Selection Committee 
duly constituted under the statutes of 
the University, Respondent No. ], on 
the basis of merit, her appointment has 
been wrongfully treated as on tempo- 
rary basis from October 10, 1984 to 31st 
March, 1985 vide Annexure P. 5. The 
sole reason, according to him for the 
impugned action of respondent No. | is 
that the nominee of the Vice-Chancellor, 
respondent No. | wanted to appoint 
Smt Sheela Devi another candidate who 


(37 
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is admittedly less qualified than the peti- 
tioner Referring to the legal position, he 
asserted that Statute 28 contained in the 
Schedule to the Maharishi Dayanand 
University Act 1975 (hereinafter referred 
to as the Act), no doubt provided for ap- 
proval of her appointment by respondent 
No. 1 Section 15 of the Act was amen- 
ned vide Haryana “ct No. 8 of 1983 with 
effect from December 20, 1983. Statute 
28 which provided for the approval of 
the appointment ofa teacher of a recog- 

nised College by respondent No. | 

after selection by the regularly consti- 

tuted Selection Committee was delected. 

No such provision now exists in the 
schedule to the Act. I have gone thro- 
ugh the Schedule to the Act before its 
amendment. Statute 28 provided as 
under ; — | 


‘Statute 28: (1) Teachers of the 
University shall be of the two classes 


namely : 

(i) appointed teachers of the Uni- 
versity 

(ii) recognised teachers of the Uni- 
versity. | 


(2) “Appointed teachers of the 
University”’ shall be either : 


(a) servants of the University 
paid by the University and appointed 
by the Executive Council as Profes- 
sors, Readers of lecturers or other- 
wise as teachers of the University ; 
or 

(b) persons appointed by the 
Executive Council as Honorary 
Professors, Readers, Lecturers or 
otherwise as teachers of the Uni- 


) e) 
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versity. 
(3) ‘*Recognised teachers of the 
University”’ shall be : 
(a) members of the staff of a re- 
cognised College of the University 

or | 3 

(b) members of the staff of a 
recognised institution which provi- 
des graduate and post graduate 
courses of study appproved a the 

University. 

5. Provided that no such member 
of the staff of a recognised coJlege or in- 
stitution shall be deemed to be a recogni- 
sed teacher unless— 


_ (i) he is recognised by the Execu- 
tive Council as Professor, Reader or 
in any other capacity as a teacher of 
the University ; and 


(ii) his teaching in his own 
college or institution relating to 
graduate and post-graduate courses, 
is approved by the Executive Coun- 
cilon the recommendation of the 
Academic Council. 


Notwithstanding anything contai- 
ned in any other provision of a sta- 
tute or an Ordinance, a_ recognised 
-Professor Reader shall not bea 
member of the Academic Council, 
unless he is the Head of one of the 
University Teaching Departments. 
A teacher recognised as Professor 
or Reader appointed by the Univer- 
sity shall however have the same 
privileges as those enjoyed by a Pro- 
fessor or Reader in so far as mem- 
bership of the Board of Studies 
and the school of — studies 
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«nd appointment as. Head of the 
_,Department are concerned. 
1. . The qualifications of recognised 
teachers of University shall be such as 
may be determined by the Ordinances. 


2. All applications for the recogni- 
tion of teachers of the University shall 
he made in such manner as may be laid 
down by the Regulations made by the 
Executive Council in that behalf. 


3. The period of recognition ofa 
teacher of the University as Professor 
or Reader shall be determined by Ord- 
inances made in that behalf. A person in 
the service of a college, recognised asa 
teacher of the University otherwise than 
as a Professor, Reader shall continue to 
be recognised so long as he is in the ser- 
vice of the college. 

4, The Executive Council may, on 
areference from the Vice-Chancellor, 
withdraw recognition of a teacher. 


Provided that the teacher of the 
college concerned may, within a period 
of thirty days from the date of the order 
of withdrawal, appeal against the order 
to the Chancellor whose decision shall 
be final. 

5. “No person shall be appointed 
or recognised as a teacher of the Univer- 
sity, except on the recommendation of 
Selection Committee constituted for the 
purpose, under the Statutes and the Ordi- 
nances, 

6. A teacher, appointed by the 
University or by a College (excepting a 
college maintained by the Government), 
shall be entitled to leave, leave salary 
allowances, etc. as prescribed in this 
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behalf, by the Executive Counsil, and’ 


Provident Fund and other benefits as 
laid down in Statute 27 ibid. 

7. The amended Schedule to the 
Act, however, contains Statute 22 which 
is in the following terms : 

Selection Committee for appointment 

“Statute 22(1) A selection committee 
shall consist of the following namely : — 


(i) The Vice-Chancellor; 

(ii) The head of the department 
concerned. However, when the Head 
of the department concerned hap- 
pens to be of the rank of a Reader, 
the Dean of the Faculty concerned 
will be a member of the Committee 
in his place for the selection of the 
post of Professor (s). 

(iii) (a) two outside experts in the 
case of selection of the principals of 
colleges and institutions maintained 
by the University, readers and 
lecturers and three in the case of 
professors, out ofa panel prepared 
by the Academic Council and app- 
roved by the Chancellor; 


(aa) The Principal of the college 
concerned, the head of the deptt. 
of the college, in the subject conc- 
erned and the head of deptt. of the 
subject concerned in the University 
in the case of selection of Lecturers 
of University maintained colleges. 


(b) two persons not in the service 
of the University, to be nominated 
by the Executive Council, one of 
whom shall be a person out of four 
persons nominated by the Chancellor 
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to the Executive Council, in the case 
of selection of the Registrar, the 
Finance Officer and the Controller 
of Examinations; 
(c) two persons not in the service 
of the University, who have special 
knowledge of the subject to be 
nominated by the Executive Council 
in the case of selection of Librarian; 
(2) The Vice-Chancellor shall be 
the Chairman of the Selection Com- 
mittee. 


(3) ~The Registrar shall be the Sec- 
retary of the Selection committee. 


(4) Ifall the required number of 
experts give their consent in writing to 
attend the meeting of the selectlon com- 
mittee and if one of them does not turn 
up, the meeting of the selection com- 
mittee shall b2 considered valid.” 

7. Reference to Statute 22 of the 
amended Schedule, reproduced above, 
makes it clear there is no provision 
requiring approval of appointment of 
a lecturer of recognised college by the 
University, respondent No. 1, after the 
teacher has been duly selected on merit 
by the Selection Committee as provided 
by this statute. As at present advised, 
there being no representation on behalf 
of the respondents. I find that there is 
no escape from the conclusion that it 
was not necessary for respondent No. 2 
to seek approval of respondent No. | to 
the appointment of the petitioner after 
she had been duly selected for the post 
of lady lecturer in Sanskrit and had been 
rightly appointed and placed on proba- 
tion for a period of one year vide order 
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dated 21st November, 1984, Annexure 
P. 4. The letter Annexure P.-5 of respon- 
dent No. | approving her appointment 
on temporary basis with effect from 10th 
October, 1984 to 3lst March 1985 is 
inconsequential and termination of her 
services as a result thereof by respondent 
No. 2 vide letter Annexure P. 6 is illegal. 

8. 1, therefore, allow this petition, 
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‘quash. the “orders Asinexures P. 5, P. 6 


and:P. 7 and direct. that the petitioner 
should be treated to be in service ona 
regular appointment as lecturer in Sans- 
krit and she should be granted all con- 
sequential reliefs to which she is entit- 
led in accordance with law. There shall, 
however, be,no order as to costs. 

: Petition allowed. 
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OBSERVATION 


Karnataka State Universities Act, 1976 —Section 49- election of petitioner 
as Reader in Hindu by Selection Board but rejected by Chancellor — Validity — 
it is not valid—lIt is obligatory upon Chancellor to mske appointment as per 
recommendation of the Board. 


OBSERVED BY 


Mr. N. D. Venkatesh 
Hon’ble Judge, Karnataka High Court 


IN 


W. P. No. 9775 of 1980 decided on 12th March, 1986 in the case of Shankar Rao 
Petitioner v. The Chancellor, Karnataka University & Ors. Respondents. 


IMPORTANT POINTS 


It is obligatory for the Chancellor of the University to accept the recommendation 
of the selection board and make appointments accordingly. 


TEXT | 


N.D. Venkatesh, J. :— Shankar Rao 
Maharudrappa Kappikeri of Dharwad 
has filed this petition under Article 226 
of the Constitution of India for a writ of 
mandamus and/or other appropriate or- 
ders or directions. It is directed against 
the Chancellor, Vice-Chancellor and the 
Registrar of the Karnataka University, 
Dharwad who are respondents | to 3 res- 
pectively herein. 

2. When this petition came up for 
hearing before the learned single Judge, 
Chandrakantharaj Urs. J., he referred the 
same for decision toa Division Bench, 
since in his view certain important ques- 
tion of law arise for consideration. 

3. The petitioner was appointed as 


a lecturer in Hindi in the Post-graduate 
Department at the Karnataka University 
Dharwad on 25-8-1971. A few posts of 
Readers and Lecturers in the University 
fell vacant during the years 1977 and 
1979. On 25-4-1977 a notification was 
issued notifying the vacancy of one post 
of Professor in Hindi in the Post-graduate 
Department at Dharwad and one post of 
Reader also in Hindi in the Post-graduate 
Department at Gulbarga Centre. No fur- 
ther steps were taken on this notification. 
A second notification was issued on 4-4- 
1979 notifying vacancies of two posts 
of Readers in the Post-graduate Depart- 
ment of Hindi at Dharwad. By this time 
the petitioner had been transferred by 


re 
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the University as a Lecturer in the Post- 
graduate Department of Hindi at its 
Gulbarg Centre. He had applied not 
merely to the post of Professor in Hindi 


but also to one of the post of Readers. 


A Board of Appointment was constitu- 
ted to make selections or the posts noti- 
fied in the aforesaid two notifications. 
It selected the petitioner to the post of 


Reader in Hindi at the Post-graduate 


Centre at Gulbarga. However, the Chan- 
cellor did not appoint him as Reader on 
the ground that the petitioner did not 


have the requisite qualifications for: the | 


post. 
4. The petitioner’s request in this 


petition is for an appropriate direction - 


to the respondents to appoint him as 


‘Reader in the Post-graduate Department’ 


of Hindi at the Gulbarga University 
which has since come into being. 

5. The learned counsel for the peti- 
tioner submitted that his client had all 
the requisite qualifications for being ap- 
pointed as Reader in Hindi in the Post- 
graduate Department at Dharwad and 
that synce he bad been selected by the 
Board, the Chancellor could not but have 
approved his selection. The Chancellor, 
he submitted, in the circumstances, had 
committed an error in not approving the 
list and therefore an appropriate direc- 
tion by the Court was required to be 
issued, 

6. On the other hand Sri Chan- 
‘drasekhariah, learned Government Ad- 
vocate, who is appearing for the first 
respondent, contended that ‘the — peti- 
‘oner did not have the requisite quali- 
fications for the post and further sub- 
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mitted that in a given case the Chancellor 
can exercise his discretion and decline to 


‘approve the list or a part of the list sent 


by the Board. 

7. Since similar questions have ari- 
sen in two other writ appeals (W. A. 
337/85 and 1919/85), the counsel appea- 


ting in those appeals were also asked 


by the Court to make their submissions 
in the matter. Accordingly, we have 
heard Sriyuths. M.R. Janardhana, P. 
Vishwanatha Shetty and H. S. Jois. Sri 
Janardhana and Sri Vishwanatha Shetty 
took the stand that the. Chancellor in the 


_ matter had no discretion but. to go by 


the select list submitted to him by the 
Board, if in making the selection the 
Board had complied with the relevant 
provisions of the Act or Statutes, if any. 


' Sri. H. 8. Jois, on the other hand, argued 


that even in such a case the Chancellor 
has powers to reject the select list, either 
fully or in part. 

8. Three Universities, the Univer- 
sity of Bangalore, the University of Kar- 
nataka and the University of Mysore 
were established under a common Uni- 
versities Act known as the Karnataka 
State Universities Act, 1979 (the Act). 
Subsequent to the filing of this petition, 
by Karnataka Act No. 25/8, the Act 
came to be suitably amended providing 
for the establishment of two more 
Universities, one at Gulbarga known 
as the Gulbarga University and the 
Other at Mangalore, known as’ the 
Mangalore’ University. The Gulbarga 
University has its jurisdiction: over the 
areas comprising of the Districts of 
Bellary, Bidar Gulbarga and Raichur. 
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It may be noted that these four districts 
originally fell within the jurisdiction of 
the Karnataka Universities. 

9. Broadly speaking the adminis- 
tration of these Universities, in different 
measures and at different levels, vests 
with the categories of statutory Autho- 
rities known as The Officers and The 
Authorities of the University. 

10. Chapter III of the Act contai- 
ning Sections 9 to 10 deals with the Offi- 
cers of the University Section 9 names 
8 such Officers and confers an enabling 
power on the Chancellor to name and 
designate any other officer, if so reco- 
mmended by the Vice-Chancellor. It 
may also be noted that the Chancellor 
is himself one such Officer named in 
Section 9. 

11. Chapter 1V containing as it 
does Sections 20 to 34A deals with the 
Authorities of the 
Authorities are the Senate, The Syndi 
cate. The Academic Council, The Fina- 
nce Committee, The Board of Studies, 
the Faculties, and such other bodies as 
by statutes may be declared to be the 
Authorities of the University. 

12. Since we are concerned in this 
procceding with the question of appoi- 
ntment of the petitioner to one of the 
teaching posts in the University, let us 
examine the relevant provisions of the 
Act which deal with the modalities and 
procedure in the matter of selection and 
appointment to teaching posts. It 1S 
Chapter VIII of the Act that deals with 
the appointment of teachers and other 
servants of the University. In this chap- 
ter fall Sections 49 to 52. It is Section 


University. The. 
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49 that deals with the appoint 
ment of Professors Readers, Lectu- 
rers and the Librarian of the University. 
Section 49 is relevant for our purpose. 
That reads as under : 


“49. Appointment of Teachers, 
etc. (1) There shall be a Board of 
Appointment for selecting persons 
for appointment as Professors, Lib- 
rarian, Readers and Lecturers in the 
University. 

(2) Every such Board shall consist of—- 


(a) for selections to the posts of 
Professors and to the post of Libra- 
rian. 

(i) the Vice-Chancellor Ex-Offi- 
cio Chairman ; 


(i1) the Head of the Department 
concerned, if he isa Professor and 
if he is not a Professor, a_ professor 
from any other University in the 
State, nominated by the Chancellor 
and where no such Professor is avai- 
Jable in University within the State, 
such Professcr in the concerned 
Department from a Central Institute 
within the State or from a University 
in any other State nominated by the 
Chancellor. 

(iii) three experts nominated by 
the Chancellor, two of whom from 
a panel furnished by the University 
Grants Commission and the other 
from amongst persons serving in 
any University established by law in 
India or any other institution recog- 
nised by the State Government. 

(b) for selections to the posts of 
Readers and Lecturers, 


73 
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(i) the Vice-Chancellor Ex Officio 
Chairman ; 

(ii) two experts nominated by the 
Chancellor ; 

(iii) the Head of the Department 
concerned if he isa Professor, and 
if he is not a Professor, a Professor 
in the concerned Department of any 
other University in the State nomi- 
nated by the Chancellor and where 
no such Professor is available in any 
University within. the State such 
Professor in the concerned depart- 
ment from a Central Institute within 
the State or from a University in any 
other State nominated by the Chan- 
cellor. 

(iv) one Professor from any other 
University in the State nominated 
by the Chancellor where the Head of 
Department concerned is not a Pro- 
fessor. 

(3) The Registrar shall act as the 
Secretary of the Board of Appoint- 
ment. 

(4) Every post of Professor, Libra- 
rian, Reader or Lecturer to be filled 
by selections shall be duly and widely 
advertised together with the mini- 
mum and other qualifications, if any, 
required, the emoluments and the 
number of posts to be filled, and 
reasonable time shall be allowed 
within which the applicants may ap- 
ply. 

(5) The quorum for a meeting of 
the Board of Appointment shall be 
four of whom in the case of selec- 
tions to the posts of Professors and 
the Librarian at least two shall be 
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the experts and in the case of selec- 
tions to the other posts, at least one 
shall be the expert. 


(6) The Board shall interview, adjudge 


the merit of each candidate in accor- 
dance with the qualifications adver- 
tised and prepare a list of persons 
selected arranged in the order of 
merit. It shall forward the list to the 
Chancellor who shall make appoint- 
ments in accordance with the same. 


Explanation— Nothing in this sub-sec- 


tion shall be construed as requiring 


_ the Chancellor to make appointments 


in accordance with the list where he 
is of the opinion that it does not 
satisfy the provisions of this Act or 
the statutes relating to such appoint- 
ments. 


(7) In preparing the list under 
sub-section (6) the Board shall follow 
the orders issued by the State Govern- 
ment from time to time in the 
matter of reservation of posts for 
the Scheduled Castes, the Scheduled 
Tribes and other backward classes 
of citizens. 

(8) Notwithstanding anything in 
sub-section (7), preference shall be 
given to persons belonging to the 
Scheduled Casies and the Scheduled 
Tribes in any selection if in the opin- 
ion of the Board such persons pos- 
sess merit a little above the mini- 
mum qualification prescribed and 
are suitable. 

(Y) Notwithstanding anything in 
the preceding sub-sections, appoint- 
ments to the posts of Professors 
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~ and Readers in under-graduate colle- 
ges maintained by the University 
shall be made by such authority as 
may be prescribed in the Statutes by 
promotion on the basis of seniority- 
com-merit from Readers and Lec- 
turers respectively. 


Provided that whenever any new 

- subject is introduced, appointment 
of Professors. Readers and Lectu- 
rers in such new subject shall be 
made in such manner as ‘may be 
prescribed by Statutes.” 


13. Section 49 contemplates the 
constitution of a Board of Appointment 
to make selections to the. posts of Profe- 
ssors, Readers, Lecturers and Librarian 
of the University. To make selections to 
the posts of Readers and Lecturers, the 


Board constituted should consist of the © 


Vice-Chancellor, two experts nominated 
by the Chancellor, the Head of the depart- 
ment concerned, if he is a Professor, 
and, if not, a Professor in the concerned 
department of any other University nomi- 
nated by the Chancellor and if no such 
Professor is available such Professor in 
the concerned Department from a Cent- 
rat Institute within the State or froma 
University in any other State to be nomi- 
nated by the Chancellor, one Professor 
from any other University in the State 
nominated by the Chancellor where the 
head of the Department concerned is 
not a Professor. The Vice-Chancellor is 
the Ex-Officio Chairman of the Board 
and the Registrar of the University, its 
Secretary. The vacancies will have to 
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be duly and widely advertised indica- 
ting therein the minimum and other 
qualifications and other requisite infor- 
mation re-emoluments etc., (sub-section 
4). Sub-section (5) provides for the 
quorum of the meeting Sub-scction 
(6) mandates that the Board should 
interview the candidates, adjudge the 
merit of each candidate and_ should 
prepare a list of persons selected arran- 
ging the same in the order of merit and 
shall. forward the list to the Chancellor.” 
As further provided in that very provi- 


sion, the Chancellor ‘“‘shall make appo- 


intments in accordance with the same.” 

14. Let us now. see the qualifica- 
tions prescribed for the post of Reader 
in Hindi of the University. The quali- 
fications were : 


““i) A Doctor’s degree or rese- 
arch work of an equality — stan- 
dard; and 


(ii) Consistently good academic 
record with Istor high 2nd Class 
(Bin the seven point scale) Mas- 
ter’s degree in relevant subject or 
an equivalent degree of a oreign 
University. 

Having regard to the need for 
developing inter-disciplinary pro- 
gramme, the degree in (i) and (ii) 
above may be in relevant subjects. 

Provided that if the selection 
committee is of the view that the 
research work of a candidate as 
evident either from his thesis or 
from his published work is of very 
high standard it may relax any of 
the qualifications prescribed in (ii) 
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above. 

Provided further that if a candi- 
date possessing a Doctor’s degree 
or equivalent research work is not 
available or is not considered suita- 
ble, a person possessing a consis- 
tently good academic record (weigh- 
tage being given to M. Phill. or 
equivalent degree to research work 
of quality) may be appointed pro- 
vided he has done research work 
for at least two years or has prac- 
tical experience ina research labo- 
ratory organisation on the condi- 
tion that he/she will have to obtain 
-aDoctor’s degree or give evidence 
or research work of equivalent high 
standard within five years of his/her 
appointment, failing which he/she 
will not be able to earn future incre- 
ments until/she fulfils these require- 
ments. 

_ (iit) Five years teaching experi- 
ence to Post-graduate classes/Rese- 
arch and evidence of having done 
independent research.”’ 

15. The Board of Appointment 

constituted to make selections for the 
posts notified in the aforesaid notifica- 
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tions met, interviewed and after adjud- 
ging the merit of each candidate, pre- 
pared a select list and forwarded the 
same to the Chancellor as provided 
under sub-section (6) of Section 49. In 
that list it recommended the case of 
the petitioner for the appointment as 
Reader in Hindi at the Post-graduate 
Centre of Dharwad University at Gul- 
barga. The recommendation of the 
Board in so far as it concerned the 
Petitioner reads thus : 


“KARNATAKA UNIVERSITV 
DHARWAD 
No. K. EST (T) 


For the post of Readers in Hindi, 
we interviewed in all 19 persons who 
appeared for the interview and after 
carefully going through their quali- 
fications, Teaching experience, 
Research work and the performance 
at the interview, we are of the view 
that the following are suitable for 
the post and unanimously recom- 
mend that they be appointed on the 
salary mentioned against their 
names: 


18-12-1979. 


— eae 


READERS (Three posts) 


Karnataka University Post-graduate 
Department, Dharwad. 

1. Dr. C.G. Dubey, M.A., Ph. D. 
Litt. 19 years of P G. teaching expe- 
rience and produced 7 Ph. Ds. and 
published research work of High 
quality (next stage in the scale of 
Reader as per rules) 

2. XXX XX XX XX 


Post-graduate Centre, Gulbarga. 


1. Sri S.M. Kappikeri, M.A., with 
16 years of Post-graduate teaching 
experience and published research 
work of high standard (next stage in 
the scale of Reader as per rules). 


3. XXX XX XX Xx” 
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16. The Chancellor, as_ stated 
above, declined to appoint the petitioner 
as Reader as recommended by the 
Board for the reason that the petitioner 
did not have the necessary qualifications 
prescribed for the post. Elaborating 
this fact, it has been stated in the state- 
ment of objections of the first respon- 
dent as under : 


“The petitioner is a B.A. with 
an ordinary pass class and M.A. in 
II Class. He does not possess a 
Doctorate and his research output 
is reported to be not of very high 
standard. Therefore, he does not 
fulfil the first two of the qualifica- 
tions mentioned above. Besides, 
there were several better qualified 
candidates than the petitioner and 
it was therefore that the Chancellor 
could not, persuade 
approve of the petitioner’s appoint- 
ment” 
17. Now, the questions that arise for 
consideration are : 

(i) Did not the petitioner have the 

requisite qualifications for being 

appointed to the post of Reader in 

Hindi ? 

(ii) Even if had such qualifications 
and had been selected by the 
Board of Appointment, could the 
Chancellor, exercising his dis- 
cretion in the matter have decili- 
ned to appoint him for the post? 


18. For being selected to the post 
of Reader, the concerned condidate 
should have taught post-graduate stude- 
nts at least for 5 years and should have 


himself to . 


“5 
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had evidence of having done indepen- 
dent research work (qualification-iii). 
The Board bad found him having had 16 
years Post-graduate teaching experience 
and had further found him having pub- 
lished research work of high standard. 

He should have had a Doctor’s deg- 


ree or in the alternative Research work 
of equally high standard to his credit 


(qualification-i). The Board found him 
having published Research work of high 
standard, as already stated. 

The only remaining qualification 
was that he should have had counsistent- 
ly good academic record with first 
Class or high Second Class Master’s 
degree (qualification-ii). But the pro- 
viso to the second qualification says that 
if the selection committee is of the view 
that the Research work of a candidate 
as evident either from his thesis or from 
his published work is of very high stan- 
dard, it may relax any of the qualifica- 
tions prescribed in (ii) above. The very 
fact that the Board had recommended 
the name of the petitioner taking into 
consideration his teaching. experience 
and his Research out-put clearly shows 
that it had relaxed the second qualifi- 
cation. : 

19. It is thus clear that the petitio- 
ner did have the necessary qualifications 
for the post and the Board had also 
found him having had the qualifications 
prescribed in the notification. 

20. While rejecting the recommen- 
dations of the Board of Appointment, 
the first respondent appears to have 
made his own assessment as to the me- 
rits of the candidate (the petitioner), 
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According to the first respondent, the 
Research-out put of the petitioner as 
reported to him was not of avery high 
standard. He is further of the view 
that there were several better qualfied 
candidates than the petitioner for the 
said post. As already stated, the lear- 
ned Government Advocate submits 
that the Chancellor, exercising his Pow- 
ers, can reject the recommendations of 
the Board even if the Board had found 
the candidate qualified for the post. 


21. In order to appreciate this 
contention, we should know the source 
and ambit of the power of the Chancel- 
lor in dealing with University matters. 
This necessarily leads us for a conside- 
ration of the relevant provisions of the 
Statute. Section 10 of the Act which 
deals with the appointment of the Chan- 
cellor and his powers reads thus; 


“10. The Chancellor......... (1) The 
Governor of Karnataka shall 
by virtue of his office, be the 
Chancellor of the University. 

(2) He shall be the Head of the 
University and shall when 
present, preside at the meet- 
ings of the Senate and at any 
Convocation of the Univer- 
sity. 

(3) He shall have such. other 
powers as may by conferred 
on him by or under this Act 
or the Statutes.” 

(underlining supplied) 


He is the Head of the University and 
indeed a very high functionary. And 
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when present at the meetings of the 
Senate and at the Convocations of the 
University, he will “have the right to 
preside over those Bodies. In so far 
as his other power touching the internal 
administration of the University are 
concerned what sub-section (3) of Sec- 
tion 10 says is that ‘‘he shall have such 
other powers as may be conferred on 
him by or under this Act or the Statutes.” 


22. The Chancellor being the crea- 
tion of a Statute, his powers are circu- 
mscribed by the Statute that has crea- 
ted his office. Whatever power that 
office is invested with has necessarily to 
be found only within the four corners 
of that Statute. The Act has not con- 
ferred upon him any inherent powers 
much less any discretionary powers. 
Sub-section (6) of section 49 of the Act 
says that when the list is forwarded to 
him by the Board of Appointment the 
Chancellor, ‘“‘shall make _appointments 
in accordance with the same.” It is 
thus obligatory for the Chancellor to 
accept the recommedation and make 
appointments accordingly. He is an 
appellate authority over the decision of 
the Board. Nor is he a revising autho- 
rity to take a decision of his own. He 
can, however, refuse to act on the reco- 
mmendation, if he finds that in making 
the recommendations, the Board had 
violated the provisions of the Act or 
Statutes, or the candiate recommended 
expressly lacked the prescribed qualifi 
cations. | 


This view of ours also finds support 
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fromthe explanation added toy sub-sec. 
(6) of Sec 49 of the Act by Karnataka 
Act No. 25/1980. As observed ‘by the 
Supreme Court ‘in Bihta’ Co-operative 
Development ‘and -Cane Marketing 
Union. Ltd. and another v. Bank of 
Bihar and Ors. AIR 1967. SC 389 an 


explanation {0 a provision “‘must be 
read so as to harmonise with and clear 


up any ambiguity in the main section 
and it should not be so construed as to 
widen the ambit of the section.” 

In Venkataratnam A.V. v. Chance- 
llor, University of Mysore & Another 
1981(1) Ker, L.J. 423. a similar question 
came up for consideration. There 


Rama Jois, J., observed that ‘“‘in the 
absence of any illegality which vitiates 


the selection, the Chancellor cannot 
sit in judgment Over the merits of the 
selection made by the Board and takea 
contrary view regarding the suitability 
of a candidate selected by the Board of 
appointment.” The learned Judge 
further observed that “in the absence 
of any procedural irregularity or want 
of qualification or existence of disquali- 
fication in the selected candidate, sec- 
tion 49 (6) of the Act creates a right in 
favour of a candidate selected by the 
Board to be appointed and a correspon- 
ding duty on the part of the Chancellor 
to appoint a candidate selected for the 
post for which the appointment was in- 


tended”. we are in entire agreement 
with this view The Board has to con- 


sist of experts or specialists (Professor) 
in that particular branch or subject. In 
academic matters the opinion of such 
experts who are more familiar with the 


=~ 
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subjects and persons has. to take prece- 
dence. Secondly, it would be proper 
and safe for the Chancellor to act on 
the advice of the, Committee. of experts 
The Governor, who by virtue of his 
office has been appointed as the Chance- 
Hor, is also the highest dignitary and 


constitutional authority i in the State. The 
Legislature perhaps intended that he 


> should not be dragged into any contro- 


versy in the matter of appointments to 
Universities 
23. For reasons stated above, we 
are of the view that the petitioner is 
entitled to the relief sought for by him. 
24. Subsequent to the filing of this 


petition a separate University at 
Gulbarga came to be constituted under 


the Act and the Post-graduate Centre 
in Hindi at Gulbarga which was under 
the Karnataka University now stands 
transferred to the Gulbarga 
University. Therefore, that University 
has been subsequently arrayed as the 
Sth respondent. I[t appears that in the 
month of March, 1982, the 6th respon- 
dent has been appointed as Reader in 
Hindi in the post in question. Earlier 
to that on 7-7-1980. the learned single 
Judge had made an interim order in the 
writ petition that any selection or appoi- 


ntment made to the post during the 
pendency of the writ petition 
would be subject to the decision 


in the petition. That fact has been 
again reiterated on 4-11-1981 (by a 
separate order). The petitioner. had 
been selected by the Board of Appoint- 
ment to the Post of Reader in Hindi at 
the Post-graduate Centre at Gulbarga 


cy) 
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In view of subsequert development, we 
have to suitably mould the relief to be 
granted in the petition. 

25. Accordingly we make the follo- 
wing Order. 

(i) Writ petition is allowed; 

(ii) Rule made absolute; 

(iii) A writ in the nature of manda- 
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mus shall issue to the Ist respon- 
dent to appoint the petitioner as 
Reader in Hindi in the post-gradu- 
ate Department of Hindi at the Gul- 
barga University, Gulbarga; 

(iv) Parties are directed to bear their 
own costs. 


Petition allowed 
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